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CASES 

IN  THK 

Supreme  Court  of  Alabama. 


NOVEMBER  TERM,  1906-1907. 


Bradford  v.  The  State. 

Attempt  to  Escape, 

(Decided  Jan.  24th,  1907.    42  So.  Rep.  990.) 

1.  Escape;  Indictment;  Punishment, — Construing  together  Sees.  4707, 
471D,  4461  and  4462,  it  is  held  that  an  indictment  that  char^ 
that  the  defendant,  having  been  convicted  of  grand  larceny 
and  sentenced  to  the  penitentiary,  did  attempt  to  escape  be- 
fore the  expiration  of  his  sentence  from  the  county  jail  where 
he  was  held  in  custody  under  authority  of  law,  charged  the  of- 
fense defined  in  Section  4707,  and  punishment  should  have 
been  imposed  under  that  Section,  and  not  under  Section  4710. 
(overruling  Bradford  v.  The  State,  146  Ala.  150,  41  South.  471.) 

i  Criminal  Laic;  Sentenxse;  Conformity  to  Charge. — A  sentence  im- 
posing punishment  under  Section  4710,  although  the  convic- 
tion was  had  under  an  indictment  charging  the  offense  defined 
by  Section  4707,  being  within  the  period  of  limitatation  as  to 
time  prescribed  by  Section  4707,  is  not  void  or  erroneous. 

ApPEALr  from  Montgomery  City  Court. 

Heard  before  Hon.  W.  H.  Thomas. 

J.  M.  Bradford  was  convicted  under  Code  1896,  §  4707, 
making  it  an  oflfense  to  escape  from  the  penitentiary, 
hirer,  or  guard,  etc.  From  the  sentence  and  judgment 
ho  appeals.  On  the  former  appeal  in  this  case  the  judg- 
ment was  reversed,  and  the  case  remanded  for  new  sen- 
tence in  accordance  with  the  decision.  The  indictment 
charges  that  J.  M.  Bradford,  whose  christian  name  is 
to  the  grand  jury  unknoTvn,  having  been  convicted  of 
the  oflFense  of  grand  larceny  in  the  city  court  of  Mont- 
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[Bradfor  v.  The  State.] 

gomery,  of  Montgomery  county,  Ala.,  at  the  October 
term,  1905,  of  said  court,  and  duly  sentenced  to  the  pen- 
itentiary of  the  state  of  Alabama,  did  attempt  to  escape 
before  the  expiration  of  his  sentence  from  the  county  jail 
of  Montgomery  county,  Ala.,  where  the  said  J.  M.  Brad- 
ford was  held  in  custody  under  authority  of  law,  against 
the  peace  and  dignity,  etc.  The  court,  in  resentencing 
the  prisoner,  fixed  his  punishment  at  six  months'  hard 
labot  for  the  county,  with  an  additional  term  to  pay  the 
costs  of  the  trial.  This  was  done  over  the  objection  and 
exception  of  the  defendant,  and  from  this  sentence  and 
judgment,  this  appeal  is  prosecuteil. 

No  counsel  marked  for  appellant. 

Massey  Wilson,  Attorney  Oeneral,  for  State. — The 
lower  court  merely  followed  the. mandate  of  this  court 
in  pronouncing  sentence.  The  objection  of  the  defend- 
aiit  to  the  action  of  the  court  in  pronouncing  sentence  is 
not  pr(»sented  by  a  bill  of  exception  and  cannot  be  re- 
viewed.— Boiling  v.  The  State,  78  Ala.  4()9.  The  grounds 
of  objection  are  not  shown  by  the  rc^cord. — Hooper  r.  The 
State,  141  Ala.  Ill;  McQite'en  r.  The  State,  138  Ala.  ($3. 

TYSON,  C.  J. — When  this  case  was  here  on  former 
appeal,  it  was  reversed  on  account  of  an  erroneous  sen- 
tence. It  was  then  held  that  the  trial  court  should  have 
imposed  the  punishment  fixed  by  section  4710  of  the 
Code  of  1896.  That  section  makes  it  an  offense  for  any 
prisoner  to  escape  from  lawful  custody,  when  there  is  no 
other  punishment  prescribed  by  law,  etc.  It  does  not 
make  it  an  offense  for  a  prisoner  to  attempt  to  escape, 
and  therefore  the  punishment  prescribed  by  it  cannot  be 
imposed  where  a  conviction  is  had  under  an  indictment 
charging  such  an  attempt  as  here.  Nor  does  section 
5306  have  the  field  of  operation  accorded  to  it  in  the  pre- 
vious opinion.  Indeed,  it  has  no  application  whatever. 
Had  the  indictment  (^barged  the  oft'euse  of  an  escape  un- 
der section  4710,  and  the  evidence  established  an  attempt 
to  escape,  it  may  be  that  this  section  would  have  been 
appliiable,  and  a  conviction  could  have  been  had  under 
it.    But  in  that  case  the  punishment  could  not  have  been 
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imposed  as  prescribed  by  section  4710,  but  as  prescribed 
by  section  5414.  And  clearly,  if  tbe  indictment 
was  not  pref(»rred  under  section  4707  of  the  Code  of 
189B,  it  charpfed  no  offense  whatever,  unless  it  was  an  of- 
fense at  common  law  for  a  convict  to  attempt  to  escape, 
after  sentence  to  the  penitentiarj^  and  before  its  expira- 
tion, from  the  county  jail  where  held  in  custody  under 
authority  of  law. 

But  we  are  of  opinion  that  the  offense  here  charged, 
thouji^h  it  may  be  defectively  alleged,  rendering  the  in- 
dictment subject  to  demurrer,  js  the  one  deflneil  by  sec- 
tion 4707,  and  that  the  punishment  imposed  by  the  court 
in  the  first  instance  was  not  erroneous.  Had  the  indict- 
ment alleged  the  defendant's  attempt  to  escape  before 
the  expirati(m  of  his  sentence  from  the  sheriff  or  jailer 
of  IMontgomery  c(mnty  having  him  in  charge  under  au- 
thority of  law,  instead  of  his  attempt  to  escape  from 
the  county  jail  of  Montgomery  county  where  he  was  held 
in  custody  under  authority  of  law,  there  would  scarcely 
l)e  a  diversity  of  opinion  that  it  was  preferred  under  this 
statute.  By  section  4461  of  the  Code  of^l896  it  is  made 
the  duty  of  the  judge  of  the  court,  when  a  convict  is  sen- 
tenced to  the  penitentiary,  to  order  such  convict  ccmfined 
in  the  nearest  secure  jail;  and  there  the  convict  is  to  be 
confined  until  the  president  of  the  board  of  inspectors 
shall  direct  his  removal  to  his  place  of  confinement  or 
hard  labor  under  the  sentence.  Section  4462  requires 
the  sheriff  having  in  his  custody  any  person  sentenced 
to  the  penitentiary  to  deliver  such  ccmvict  to  the  person 
who  presents  the  written  order  of  the  president  of  the 
lK)ard  of  inspectors.  With  these  two  sections  taken  in 
connection  with  section  4707,  it  seems  to  us  beyond  cavil 
that  the  indictment  was  intended  to  charge,  and  did  in 
fact  charffCj  the  offense  defined  by  the  latter  section.  It 
follows,  therefore,  the  former  opinion  in  this  case  on 
this  point  is  wrong,  and  must  be  overruled.  However, 
the  punishment  of  six  mcmths'  hard  labor  for  the  county 
imposed  upon  a  remandment  of  the  cause,  which  the 
court  clearly  had  a  right  to  fix  by  a  resentence,  being 
within  the  period  of  limitation  as  to  time  prescribed  by 
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that  section,  the  sentence  pronounced  must  be  held  to  be 
correct. 
Affirmed. 

Haralson^  Dowdell^  Simpson,  and  Dbnson,  JJ.,  con- 
cur. 

ANDERSON,  J.  (dissenting.) — I  cannot  consent  to 
hold,  that  the  indictment  in  this  case  comes  under  sec- 
tion 4707  of  the  Code  of  1896,  for  to  so  hold,  simply  reads 
something  into  the  indictment  or  statute  that  is  not 
there.  The  indictment  charges  an  attempt  to  escape 
from  jail,  while  said  section  provides  only  for  escapes 
from  the  penitentiary,  the  hirer,  or  person  or  guard  hav- 
ing the  convict  in  charge. 

McClellan,  J.,  joins  in  this  dissent. 


Williams  v.  The  State. 

Assault  With  Intent  to  Murder. 

(Decided  April  18,  1907.    43  So.  Rep.  720.) 

Witness;  Competency;  Husband  and  Wife;  Offense  Against  the 
Person  of  One  or  the  0«ier.— The  husband  is  a  competent  wit- 
ness against  the  wife  under  a  charge  of  assault  with  intent 
to  murder  the  husband. 

Evidence;  Secondary  Evidence;  Writings  Collateral  to  Issue. — 
It  was  not  incompetent  to  permit  a  witness  to  testify  that  kie 
had  been  divorced  from  the  defendant,  who  was  under  prose- 
cution for  an  assault  with  intent  to  murder  witness^  oa  the 
groimd  that  the  decree  of  divorce  was  the  best  evidence,  as 
the  matter  of  divorce  was  a  mere  collateral  incident  to  the 
matter  at  issue. 

Same;  Opinian  Evidence;  Identity.— Where  the  evidence  tended 

to  show  that  accused  shot  at  witness  from  the  outside  of  the 

house  through  the  window  and  immediately  ran  off,  It    was 

competent  for  the  witness  to  testify  "that  from  what  he  saw 
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and  in  his  best  Judgment  it  was  the  defendant  who  did  the 
shooting." 

4.  Criminal  Law;  Trial;  Jury  Question, — ^Where  the  evidence  tended 

to  show  tl^at  the  defendant  shot  at  the  prosecutor  from  the 
outside  of  his  house  through  the  window,  the  question  of 
whether  defendant  was  guilty  of  assault  with  intent  to  mur- 
der was  properly  submitted  to  the  Jury. 

5.  Same;  Instructions;  Effect  of  Evidence, — ^A  charge  wliich  asserted 

that  unless  there  was  other  evidence  than  that  of  the  person 
assaulted,  to  convince  them  beyond  a  reasonable  doubt  that  the 
defendant  committed  the  offense  they  could  not  convict  the 
defendant  and  should  not  find  her  guilty,  is  a  charge  uiK)n  the 
effect  of  evidence  and  is  properly  refused. 

Appeal  from  Marengo  Circuit  Court. 

Heard  before  Hon.  John  T.  Lackland. 

The  defendant  was  charged  with  assault  with  intent 
to  murder  one  Johnson.  It  appears  from  the  evidence 
that  the  defendant  and  the  person  assaulted  were  once 
husband  and  wife.  The  other  facts  sufficiently  appear 
in  the  opinion.  The  court  refused  to  give  the  defendant 
the  following  written  charges :  (1)  General  affirmative 
charge,  with  hypothesis.  (2)  "The  court  charges  the 
jury  that  unless  there  is  other  evidence  in  this  case,  save 
that  of  Lewis  Johnson,  which  convinces  you  beyond  a 
reasonable  doubt  that  the  defendant  committed  the  of- 
fense with  which  she  is  charged,  you  cannot  convict  the 
defendant,  and  your  verdict  should  be  not  guilty."  The 
defendj^nt  was  convicted,  and  sentenced  to  five  years  in 
the  penitentiary. 

Cantekbuky  &  Gilder^  for  appellant. — The  marital 
relation  is  presumed  to  continue  when  once  shown  to 
exist. — 1  Greenleaf  Evidence  (16th  Ed.)  Sec.  42;  Evans 
V.  Hortouy  93  Ala.  329.  As  to  how  marriage  may  be 
shown  see  1  Greenleaf  on  Evidence  (16th  Ed.)  sec.  140. 
Neither  husband  nor  wife  can  testify  one  against  the 
other..  Same  author,  sections  334-335.  They  cannot  tes- 
tify after  divorce.-— Sfafe  r.  Rahy,  20  S.  C.  490.  The  rec- 
ord of  the  proceedings  in  chancery  was  the  best  evidence 
of  the  divorce. 

Alexander  M.  Garber,  Attorney  General,  for  State. 
— ^Husband  and  wife  can  testify  against  one  another  in 
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cases  of  this  character. — Long  v.  The  State,  86  Ala.  36. 
The  evidence  of  the  divorce  was  merely  secondary  or  col- 
lateral and  it  was  not  necessary  to  pioduce  the  highest 
and  best  evidence. — .1//^^/?  r.  The  Hiate,  79  Ala.  34;  Foj- 
fcfjrth  r.  Brown,  120  Ala.  01);  Qrifpn  v.  The  kitate,  129 
Ala.  92 ;  Husky  r.  The  Htato,  129  Ala.  94.  The  court  did 
not  err  with  reference  to  the  witness  Johnson's  testi- 
mony.—T/iomfo?/-  V,  The  State,  113  Ala.  43.  The  court 
rightly  refusc^il  the  two  cliarges  recjuested  by  the  defend- 
ant.— Long  r.  The  State,  supra;  15  A.  &  E.  Ency.  of 
Law,  (2nd  Ed.)  902. 

HARALSON,  J. — In  any  criminal  proceeding  against 
the  husband  or  wife,  for  any  bodily  injury  or  violence 
inflicted  by  the  one  upon  the  other,  the  wife  or  husband 
is  competent  and  compellable  to  testify. — Johnson  r. 
State,  94  Ala.  54,  10  South.  427,  and  authorities  there 
cited;  7  A.  &  E.  Ency.  Law  (1st  Ed.)  102;  30  A.  &  E. 
Ency.  Law,   (2nd  Ed.)   955. 

In  all  manner  of  oflfeuses  involving  injury,  the  wife 
has  always  been  allowed  to  testify  directly  against  her 
husband,  and  where  the  husband  is  the  injuced  party,  he 
may  testify  against  the  wife.  This  comes  as  a  matter  of 
necessitv,  otherwise  the  crime  might  go  unpunished. 
30  A.  &'e.  E.  L.  (2d  Ed.)  954;  15  A.  &  E.  E.  L.  (2d  Ed.) 
904. 

The.  general  rule  is  to  exclude  the  husband  or  wife  in 
civil  or  criminal  cases,  in  which  the  other  is  a  party.— 
1  Gr.  Ev.  334.  To  this  rule  there  are,  however,  excep- 
tions, found  stated  by  Mr.  Greenleaf  in  the  same  volume 
(section  343. )  He  then  states :  **So,  she  is  a  competent 
witness  against  him  in  an  indictment  for  rape  committed 
on  her  person ;  and  for  an  assault  and  battery  upon  her ; 
or  for  maliciously  shooting  her.  ♦  ♦  ♦  Indeed,  Mr.  East 
considered  it  to  b(*  settled,  that  'in  all  cases  of  personal 
injuries  committed  by  the  husband  or  wife  against  each 
other,  the  injured  party  is  an  admissible  witness  against 
the  other.' '' 

The  witness,  Johnson,  was  permitted  to  state,  that 
the  defendant  had  been  his  wife,  but  that  they  had  been 
divorced.  The  defendant  moved  to  exclude  that  part  of 
his  answer,  ''but  we  have  been  divorced,"  on  the  ground, 
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that  the  decree  of  divorce,  was  higher  and  better  evidence 
of  the  fact  of  divorce.  But  this,  if  important,  was  a  col- 
lateral matter,  not  immediately  affecting  their  mutual 
interests  in  this  prosecution,  but  simply  proof  of  an  in- 
cidental or  collateral  fact.— 1  «r.  Ev.  §§  342,  89;  Grif- 
pi  V.  State,  129  Ala.  92,  29  South.  78S;  Allen  v.  State,  79 
Ala.  34,  39. 

This  witness  was  also  properly  permitted  to  state, 
"that  from  what  he  saw,  and  in  his  best  judgment,  it 
was  the  defendant"  who  did  the  shooting. — Thornton  v. 
titate,  113  Ala.  44,  21  South.  356,  59  Am.  St.  Rep.  97. 

He  testified  that  he  had  married  a  second  time;  that 
he  had  been  married  not  quite  a  week,  when  this  occur- 
rence of  shooting  through  his  window  took  place,  and 
that  defendant,  a  few  days  before,  had  made  threats  and 
stated  to  him,  "that  if  he  married  that  woman,  it  should 
never  do  him  any  good." 

The  evidence  for  the  state,  tended  to  show,  that  the  de- 
fendant shot  at  the  witness,  Johnson,  her  former  hus- 
band, from  the  outside,  through  the  window  of  his  house, 
and  immediately  ran  off. 

The  defendant,  testified  that  she  did  not  do  the  shoot- 
ing, and  had  no  cause  or  ground  for  doing  so.  Her  coun- 
sel asked  her,  if  she  had  been  divorced  from  the  witness, 
Johnson,  and  she  answered,  "Yes,  I  give  him  a  divorce." 

The  two  charges  re(iuested  by  defendant,  were  prop- 
erly refused. 

No  error  appearing,  the  judgment  and  sentence  below 
are  affirmed. 

Affirmed. 

Tyson,  C.  J.,  and  Simpson  and  Denson,  JJ.,  concur. 
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Creagh  v.  The  State. 

Murder. 

(Decided  Feb.  14th,  1907.    43  So.  Rep.  112.) 

1.  Criminal  Late;  Instructions  Covered  hy  Instructions  Given.— It  is 

not  error  to  refuse  instructions  which  are  substantially  cov- 
ered by  requested  instructions  already  given. 

2.  Same;  Reasonable  Z)o«6t.— A  well  founded  doubt  is  the  same  as  a 

reasonable  doubt. 

3.  Homicide;  Instructions;  Imminent  Danger. — ^A  charge  asserting 

that  if  the  jury  believe  from  the  evidence  that  the  defendant 
was  being  attacked  by  E.  with  a  bar  of  iron,  and  that  he  was 
attacked  by  deceased  with  a  razor,  without  fault  on  defend- 
ant's part,  or  that  he  was  attacked  by  deceased  while  he  was 
being  assaulted  with  a  deadly  weapon  by  another,  then  the 
jury  must  acqlut  him,  falling  to  hypothesize  imimnence  of 
danger  to  life  or  limb^  was  erroneous  and  properly  refused. 

4.  Same;  Degree  of   Offense;  Sufficiency  of  Instruction. — ^An   In- 

struction asserting  that  if  the  jury  believe  from  the  evidence 
that  the  killing  grew  out  of  a  difficulty  that  started  in  the 
house  after  defendant  went  into  the  house,  or  that  the  killing 
grew  out  of  a  difficulty  that  started  in  the  house,  then  they 
could  not  find  defendant  guilty  of  any  offense  higher  than  man- 
slaughter, pretermitting  all  Inquiry  as  to  who  brought  on  the 
difficulty  that  led  to  the  killing,  was  erroneous  and  Its  refusal 
proper. 

5.  Criimnal  Law;  Trial;  Instructions;  Province  of  Court  and  Jury, 

— It  is  not  error  to  refuse  to  instruct  the  jury  that  they  could 
consistently  reconcile  the  statements  of  certain  witnesses,  as 
to  confessions  made  by  defendant  to  them  that  he  cut  deceased, 
with  his  Innocence,  as  it  is  invasive  of  the  province  of  the  jury. 

Appeal  from  Clarke  Circuit  Court. 

Heard  before  Hon.  S.  H.  Sprott. 

The  defendant  was  indicted,  tried,  and  convicted  for 
killing  Callie  Cleveland  by  cutting  her  with  a  knife  or 
other  sharp  instrument  to  the  grand  jury  unknown.  The 
evidence  for  the  prosecution  tended  to  show  that  early 
one  morning  in  the  year  1904  the  deceased  was  at  the 
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house  of  defendant,  and  that  she  left  there  with  her 
throat  cut  from  ear  to  ear,  from  the  effects  of  which  she 
died  a  few  minutes  after  reaching  home;  that  deceased 
went  to  defendant's  house  early  that  morning,  and  while 
there  a  difficulty  occurred  between  defendant  and  an- 
other woman,  Evaline  Jones,  a  sister  of  deceased,  and 
in  the  difficulty  deceased  was  cut  by  defendant.  Evaline 
Jones  testified  that  she  and  deceased  were  at  defendant's 
house,  where  witness  lived,  and  that  in  a  difficulty  be- 
tween witness  and  defendant  witness  was  cut  in  three 
places  by  defendant,  and  that  after  she  was  cut  she  pick- 
ed up  an  iron  rod,  but  did  not  know  whether  she  threw 
it  at  defendant  in  the  house  or  out  in  the  yard,  where  it 
was  found.  There  was  evidence  of  confessions  made  by 
the  defendant  that  he  cut  deceased,  and  that  she  and 
Evaline  Jones  were  attacking  him  with  a  rod  of  iron  and 
a  razor  when  he  did  the  cutting.  There  was  also  evi- 
dence of  flight  of  defendant.  It  was  shown  that  no  marks 
or  other  signs  of  a  cut  were  seen  on  the  clothes  defendant 
said  he  had  on  at  the  time  of  the  difficulty.  The  evidence 
for  the  defendant  tended  to  show  that  the  women  came 
over  to  his  house,  and  that  Evaline  Jones  began  to  take 
the  clothes  oflf  his  bed,  when  he  attempted  to  stop  her, 
and  she  attacked  him  with  a  rod  of  iron,  and  hit  him 
several  time^,  whereupon  he  took  up  a  knife  oflf  of  the 
table  and  cut  her,  and  then  deceased  attacked  him  with 
a  razor,  cutting  him  about  the  arm  and  back,  ar  \  that 
he  threw  back  his  arm  with  the  knife  in  his  hand,  but, 
if  he  cut  deceased,  he  did  not  know  it. 

The  following  charges  were  requested  by  the  defend- 
ant, and  refused  by  the  court:  "(2)  The  court  charges 
you,  gentlemen  of  the  jury,  that  if  the  evidence,  or  any 
part  thereof,  after  a  consideration  of  the  whole  of  such 
evidence,  generates  a  well-founded  doubt  of  the  defend- 
ant's guilt,  the  jury  must  find  defendant  not  guilty,  (a) 
The  court  charges  the  jury  that  if  they  believe  from  the 
evidence  that  at  the  time  of  the  killing  the  de- 
fendant was  being  attacked  by  Evaline  Jones 
with  a  bar  of  iron,  and  that  he  was  not  at 
fault  in  bringing  on  the  difficulty,  then  you  must  ac- 
quit him.  (3)  If  the  jury  believe  from  the  evidence  that 
the  defendant,  without  fault  on  his  part,  was  being  at- 
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tacked  by  Evaline  Jones  with  a  bar  if  iron,  and  that  de- 
ceased attacked  him  with  a  razor,  then  you  must  acquit 
him.  (4)  The  court  charges  the  jury  that  if  they  be- 
lieve from  the  evidence  that  the  defendant  was  being  at- 
tacked by  Evaline  J(mes  with  a  bar  of  iron,  without 
fault  on  his  part,  and  the  deceased  went  in  and  joined 
in  the  attack,  then  you  must  acquit  the  defendant.  ( 5 ) 
If  the  defendant  was  free  from  fault  in  bringing  on  the 
difficulty,  and  the  deceased  voluntarily  attacked  him 
while  he  was  being  assaulted  with  a  deadly  weapon  by 
another,  then  you  must  acquit  him.  *  *  *  (7)  If  the  jury 
believe  from  the  evidence  that  the  killing  grew  out  of  a 
difficulty  that  started  in  the  house,  after  the  deft^ndant 
went  into  the  house  after  speaking  to  Charlie  Daniel 
in  the  yard,  then  you  cannot  find  him  guilty  of  any 
higher  offense  than  manslaughter.  (8)  If  the  jury  be- 
lieve from  the  evidence  that  the  killing  grew  out  of  a 
difficulty  that  started  in  the  house,  then  you  cannot  fi^nd 
him  guilty  of  any  offense  higher  than  manslaughter. 
*  *  *  (11)  The  court  charges  the  jury  that  they  can 
consistently  reconcile  the  statement  of  the  witnesses 
Marshall  and  Jewett,  as  to  the  confession  made  by  the 
defendant  to  them  that  he  cut  the  deceased,  with  the  de- 
fendant's innocence." 

Defendant  was  convicted  of  murder  in  the  second  de- 
gree, and  sentenced  to  imprisonment  in  the  penitentiary 
for  a  term  of  25  years. 

W.  I).  Dunn,  and  Wilson  &  Aldridgb,  for  appellant. 
— No  brief  came  to  the  reporter. 

i 

Massey  Wilson,  Attorney  General,  for  State. — 
Charge  2  is  substantially  the  same  as  given  charge  3.  A 
well  founded  doubt  is  a  reasonable  doubt.  Charge  2A, 
3  and  4  are  criticized  but  no  authorities  cited.  Charge 
5  fails  to  hvpothesize  ability  to  retreat  and  necessity  to 
^ilh— Mitchell  r.  The  t^tatc\  133  Ala.  65.  The  Attorney 
(leueral  criticizes  the  other  charges  but  cites  no  author- 
ity. 


Digitized  by 


Google 


^^»3  OF  ALABAMA.  11 

[Logan  V.  The  State.] 

HARAIiSON,  J. — The  only  questions  presented,  arose 
out  of  the  refusal  by  the  court  to  give  certain  written 
charges. 

Charge  2  was  not  improperly  refused.  It  is  substan- 
tially the  same  as  given  charge  3.  A  well  founded  doubt 
is  the  same  as  reasonable  doubt. — Turner  v.  State,  124 
Ala.  59,  27  South.  272;  Stewart  v.  State,  133  Ala.  109, 
31  South.  944. 

Charges  3,  4  and  5  are  bad.  They  fail  to  hypothesize 
imminent  danger  to  life  or  limb. 

From  aught  appearing  in  charges  7  and  8,  the  defend- 
ant may  have  brought  on  the  difficulty  that  led  to  the 
killing. 

Cliarge  11  invades  the  province  of  the  jury,  in  that  it 
instructs  the  jury  "that  they  can  consistently  reconcile 
the  statement  of  the  witnesses  Marshall  and  Jewetf 

There  was  no  room  for  the  general  charge  for  defend- 
ant. There  was  evidence  tending  to  prove  every  element 
of  the  oflfense  charged.     No  error  appears. 

Affirmed. 

Tys<jn,  C.  J.,  and  Simpson  and  Denson^  JJ.,  concur. 


Logran  V.  The  State. 

Murder, 

(Decided  Feb.  7th,  1907.    43  So.  Rep.  10.) 

Grand  Jury;  Authority  to  Select;  De  facto  Commissioners. — ^The 
two  comrai88loners  wbo  drew  the  grand  Jury  each  held  com- 
missions to  their  office  at  the  time  they  drew  the  grand  jury, 
and  they  were  de  facto  officers  and  their  acts  valid,  although 
they  were  subsequently  ousted  from  office. 

Homicide:  Evidence;  Dying  Declaration;  Predicate. — A  sufficient 
predicate  was  laid  for  the  admissions  of  dying  declarations 
where  it  was  shown  that  deceased  said  that  he  could  not  get 
well,  but  was  going  to  die,  and  wanted  to  be  at  home  when  he 
died. 
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3.  Criminal  Law;  Appeal;  Matter  not  Presented  in  Lower  Court.— 

The  minute  entry  showed  that  the  grand  jury  was  composed  of 
fifteen  persons,  but  names  only  fourteen.  The  defendant  in  the 
lower  court  moved  to  quash  the  venire  on  the  grounds  other 
than  want  of  sufficient  number  of  grand  jurors.  Held,  that  the 
objections  for  want  of  proper  number  of  grand  jurors  cannot 
be  raised  for  the  first  time  in  the  appellate  court,  and  that  the 
appellate  court  will  presume  that  the  grand  jury  was  legally 
constituted. 

4.  Homicide;  Evidence;  Previous  Dif Acuity. — ^The  defendant  cannot 

testify  as  to  the  particulars  of  a  previous  difficulty  between 
him  and  deceased,  where  the  state  has  not  shown  a  previous 
difficulty. 

5.  Same;   Trial;  Instructions;  Invading  Province    of    Jury, — ^The 

charge  asserting  that  if  the  jury  believed  beyond  a  reasonable 
doubt  that  the  defendant  cursed  deceased  and  said  to  him  he 
was  going  to  kill  him,  and  defendant  said  this  as  soon  as  de- 
ceased came  in  sight  of  him  the  evening  of  the  shooting,  and 
that  defendant  immediately  after  using  the  language  shot  de- 
ceased, then  the  defendant  could  not  be  acquitted  under  plea 
of  self  defense,  is  not  error  as  invasive  of  the  province  of  the 
jury.  (I>owDELL,  Andebson  and  Denson,  J  J.,  dissent  to  this 
proposition.) 

Appeal  from  Fayette  Circuit  Court. 

Heard  before  Hon.  S.  H.  Spkott. 

The  defendant  was  indicted  for  murder  in  the  first  de- 
gree, tried,  convicted  of  murder  in  the  second  degree,  and 
sentenced  to  the  penitentiary.  He  entered  a  motion  to 
quash  the  indictment  because  preferred  by  a  grand  jury 
drawn  by  persons  not  authorized  by  law  to  draw  grand 
juries.  The  motion  was  based  on  the  fact  that  since 
the  drawing  of  the  grand  jury  two  of  the  commission- 
ers who  were  present  and  assisted  in  the  drawing  had 
been  ousted  from  that  office  by  quo  warranto  proceed- 
ings. It  was  further  shown  that  at  the  time  of  the  draw- 
ing of  the  jury  they  each  were  acting  by  virtue  of  a  com- 
mission issued  to  them  from  the  proper  legal  authori- 
ties. 

The  predicate  laid  for  the  introduction  of  the  dying 
declarations  was  as  follows:  Two  witnesses  reached 
him  soon  after  he  was  shot,  and  he  said  to  them  that  he 
was  shot,  and  could  not  get  well,  and  was  going  to  die, 
and  asked  to  be  gotten  home  as  soon  as  possible,  that  he 
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might  be  there  when  he  died ;  that  he  knew  he  was  going 
to  die,  and  could  never  get  well.  When  the  defendant 
was  upon  the  stand  as  a  witness  the  defendant  offered 
to  show  that  he  had  had  a  previous  difficulty  with  de- 
ceased, and  afterwards  to  go  into  the  details  of  the  dif- 
ficulty. This  latter  evidence  the  court  sustained  an  ob- 
jection to. 

The  opinion  is  full  as  to  the  objection  to  the  grand 
jury  on  account  of  being  composed  of  less  than  15  mem- 
bers. 

Charge  2  is  as  follows:  "The  court  charges  the  jury 
that  if  they  believe  from  the  evidence  in  this  case,  be- 
yond a  reiasonable  doubt,  that  the  defendant  cursed  Sam 
Duncan,  and  told  Duncan  he  was  going  to  kill  him,  and 
this  was  said  by  defendant  as  soon  as  Duncan  came  into 
sight  of  him  the  evening  of  the  shooting,  and,  further, 
that  the  defendant,  immediately  after  using  this  lan- 
guage, shot  Sam  Duncan,  then  the  defendant  could  not 
be  acquitted  on  the  plea  of  self-defense." 

J.  J.  Maypield,  for  appellant. — The  indictment  upon 
which  the  defendant  was  tried  affirmatively  appears  by 
an  inspection  of  the  record  to  be  a  nullity  and  this  court 
must  proceed  to  render  such  judgment  on  the  record  as 
the  law  demands. — Fenley  v.  The  State,  61  Ala.  201; 
O'Byrnes  v.  The  State,  61  Ala.  25,  It  affirmatively  ap- 
pears that  only  14  appeared  and  answered  and  it  thus 
affirmatively  appears  that  the  grand  jury  was  consti- 
tute in  violation  of  the  statute. — Authorities  supra; 
Hall  t?.  The  State,  134  Ala.  90 ;  Peters  v.  The  State,  98 
Ala,  38;  Ramsey  v.  The  State,  113  Ala.  49;  Parmer  v. 
The  State,  41  Ala.  416;  Fowler  v.  The  State,  100  Ala. 
96.  The  court  erred  in  overruling  defendant's  motion  to 
quash  the  indictment  because  the  grand  jury  finding  it 
was  not  drawn  by  or  in  the  presence  of  the  officers  re- 
quired thereto  by  law.  The  couit  erred  in  refusing  to 
allow  the  defendant  to  show  by  the  witness  Freeman 
that  the  deceased  had  waylaid  the  defendant  or  had 
eavesdropped  the  house  of  his  neighbor  Adams,  while 
defendant  was  there. — Fincher  v.  The  State,  58  Ala.  215 ; 
Gafford  r.  The  State,  122  Ala.  52.  The  court  erred  in 
giving  charge  2  for  the  state.    When  the  defendant  has 
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established  a  present  pressing  necessity  to  take  life  the 
onus  is  on  the  state  to  show  that  he  was  at  fault  in  pro- 
voking or  bringing  on  the  difficulty. — Gibson  v.  The 
State,  89  Ala.  121.  To  establish  the  plea  of  self  defense 
the  defendant  is  only  required  to  show  that  at  the  time 
he  was  actually  or  to  ordinary  reasonable  appearance  in 
imminent  peril  of  life  or  limb. — Keith  v.  The  State,  97 
Ala.  32.  The  burden  of  proof  is  never  on  the  defendant 
to  show  that  he  did  not  provoke  the  difficulty. — Hinson 
V.  The  State,  112  Ala.  41. 

Masse Y  Wilson,  Attorney  General,  for  State.     No 
brief  came  to  the  reporter. 

DOWDELL,  J. — The  commissioners  H.  Brown  and 
W.  M.  Wright,  who  acted  with  the  jury  commissioners 
that  drew  the  grand  jury  which  found  and  returned  the 
indictment  against  the  defendant,  were  commissioners 
de  facto,  if  not  commissioners  de  jure.  They  each  at  the 
time  held  a  commission  of  office  regularly  issued  to  each 
of  them  as  such  commissioners,  and  the  fact  that  they 
were,  subsequent  to  the  time  of  the  drawing  of  the  jury 
in  question,  ousted  of  the  office  of  commissioner  on  quo 
warranto  proceedings  against  them,  is  of  no  importance. 
They  each,  while  acting  as  commissiimers  in  the  drawing 
of  the  jury,  acted  under  color  of  office,  and  were  there- 
fore de  facto  commissioners. — Vary  v.  State,  76  Ala.  78 ; 
Sprafff/ins  r.  State,  139  Ala.  93,  35  South.  1000.  The 
rule  is  well  settled  that  the  official  acts  of  an  officer  ile 
facto  are  just  as  valid  for  all  purposes  as  those  of  an  of- 
ficer de  jure,  so  far  as  the  public  and  third  persons  are 
concerned. — Cart/  v.  State,  supra:  Joseph  r.  Catethorn , 
74  Ala.  411,  and  cases  there  cited. 

The  predicate  for  the  admisvsion  of  evidence  of  dyinjjj 
declarations  was  sufficient,  and  no  error  was  committoil 
ill  overruling  the  defendant's  objections  to  this  evidence. 

There  was  no  error  in  sustaining  the  objection  of  the 
state  to  evidence  by  the  defendant,  when  testifying  as  a 
witness  in  his  own  behalf,  as  to  the  particulars  of  a  prev- 
ious difficulty  between  the  defendant  and  the  deceased. 

It  is  urged  here  that  the  grand  jury  which  returne<l 
the  indictment  was  an  illegal  grand  jury,  in  that  the 
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record  shows  that,  as  organized,  it  was  composed  of  only 
14  persons.  No  such  objection  was  made  to  the  indict- 
ment in  the  court  below.  There  is  a  conflict  in  state- 
ment in  the  minute  entry  relating  to  the  organization  of 
the  grand  jury,  as  appears  from  the  transcript  here.  The 
minute  entry  affirmatively  states  that  the  grand  jury, 
as  organized  by  the  court,  consisted  of  15  persons,  but 
sets  out  the  names  of  only  14.  Motion  was  made  in  the 
court  below  to  quash  the  indictment  on  other  grounds, 
and  it  is  reasonable  to  presume,  if  the  fact  had  existed 
that  the  grand  jury  was  composed  of  only  14,  motion 
would  have  been  made  to  quash  on  that  ground.  In  such 
a  case  we  will  presume,  in  favor  of  the  affirmative  state- 
ment in  the  judgment,  that  tht*  grand  jury  as  organized 
was  composed  of  15,  and  that  the  failure  to  state  the 
name  of  the  fifteenth  person  was  a  clerical  omission  in 
making  up  the  transcript  for  this  court. 

Charge  2,  given  at  the  request  of  the  solicitor,  was  in- 
vasive of  the  province  of  the  jury,  and  therefore  errone- 
ous. Every  fact  hypothesized  in  the  charge  might  have 
been  believed  by  the  jury,  and  yet,  under  the  evidence 
.set  out  in  the  record,  it  Avas  open  for  the  jury  to  find  that 
the  defendant  acted  in  self-defense.  If,  when  the  de- 
fendant first  came  in  sight  of  the  deceased,  the  latter 
made  such  demonstration  as  would  reasonably  impress 
the  defendant,  and  did  so  reasonably  impress  him,  with 
the  honest  belief  that  he  was  in  peril  of  his  life  or  great 
iKKlily  harm,  and  there  was  no  reasonable  mode  of  re- 
treat or  escape,  and  if  the  defendant  was  free  from  fault 
in  bringing  on  the  difficulty,  and  did  not  encourage  or 
willingly  enter  into  it,  then  he  would  not  be  deprived  of 
his  plea  of  self-defense,  although  he  might  have  cursed 
the  deceased  and  said  he  would  kill  hii?i.  The  facts  hy- 
pothesized in  the  charge  may  have  been  sufficient  to 
convince  the  jury  that  the  defendant  was  not  free  from 
fault,  and,  therefore,  could  claim  nothing  under  the 
plea  of  self-defense;  but  it  was  for  the  jury's  considera- 
tion, and  for  them  to  say,  and  not  for  the  court  to  say  as 
a  matter  of  law.  Under  the*  evidence  the  jury  might 
have  found  that  thVfacts  hypothesizcnl  in  the  charge 
were  subsequent  in  point  of  time  to  the  threatening  dem- 
onstrations of  the  deceased.    The  charge,  when  analyzed. 
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asserts  in  effect  as  matter  of  law  that,  notwithstanding 
all  of  the  constituent  elements  of  self-defense  may  have 
existed,  yet  if  the  defendant  cursed  his  adversary  and  de- 
clared  he  would  kill  him,  and  immediately  shot  him,  he 
would  thereby  be  deprived  of  hi^  plea  of  self-defense. 

Justices  Andeeson  and  Denson  concur  with  the 
writer  in  the  foregoing  views.  Chief  Justice  Tyson  and 
Justices  Haralson^  Simpson,  and  McClbllan,  consti- 
tuting a  majority  of  the  court,  hold  that  charge  2  cor- 
rectly stated  the  law  and  that  no  error  was  committed 
in  giving  it.  The  judgment  appealed  from  must  there- 
fore be  affirmed. 

Affirmed. 

Tyson,  C.  J.,  and  Hakalson,  Simpson,  and  McClei.- 
LAN,  JJ.,  concur. 

DowDELL,  Anderson,  and  Dbnson,  JJ.,  dissent. 


Young  i\  The  State. 

Murder. 

(Decided  Feb.  14th,  1907.    43  So.  Rep.  100.) 

Jury;  Special  Venire;  Serving  List;  Motion  to  Quash. — Nine  of 
the  special  jurors  drawn  for  defendant's  trial  were  not  sum- 
moned, but  their  names  appeared  on  a  list  served  upon  defend- 
ant.   Held,  no  grounds  for  quashing  the  venire. 

Same. — ^Although  fifteen  of  the  jurors  drawn  upon  the  special 
venire  and  served  upon  defendant  did  not  appear,  and  their 
absence  was  not  explained  and  the  court  did  n<jt  enter  forfei- 
tures against  them,  it  furnished  no  grounds  for  quashing  the 
venire. 

Homicide;  Evidence;  Jury  QnesHon. — Under  the  evidence  In  this 
case  it  was  a  question  for  the  Jury  whether  the  defendant  was 
guilty  of  murder. 

Criminal  Law;  Murder;  Evidence;  iles  G estate. — It  was  shown 
that  defendant  and  others  had  t)een  gambling,  that  defendant 
had  lost  and  was  ill-tempered,  that  decedent  threw  straw  upon 
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the  fire  which  blazed  up  suddenly  against  defendant,  all  a 
short  time  before  the  shooting.  Held,  competent  as  part  of 
the  res  gestae,  and  as  illustrating  the  frame  of  mind  of  de- 
fendant at  or  about  the  time  of  the  shooting,  especially  where 
the  defense  was  that  the  shooting. was  accidental. 

5.  Same, — The  declarations  of  a  by  stander,  "Come  back,  it  was  an 

accident !"  are  admissible  as  part  of  the  res  gestae,  and  as 
showing  the  conduct  and  demeanor  of  the  defendant  at  or 
about  the  time  of  the  shooting  especially  as  defendant  returned 
in  response  thereto. 

6.  Same. — Instruction  a   Covered   by   Instructions   Given. — It   is  not 

error  to  refuse  an  instruction  covered  by  an  instruction  given. 

Appeal  from  Covington  Circuit  Court. 

Heard  before  Hon.  A.  H.  Pearcb. 

The  defendant  was  indicted  and  tried  for  killing  Dave 
Bell  by  shooting  him  with  a  pistol.  The  errors  assigned 
as  to  the  refusal  of  the  court  to  quash  the  special  venire 
sufficiently  appear  in  the  opinion.  The  evidence  tended 
to  show  that  defendant  and  deceased  and  some  others 
were  engaged  in  a  game  of  cards  just  before  the  shooting 
took  place,  and  that  some  were  playing  at  the  time  of 
the  shooting;  that  defendant  and  deceased  were  standing 
up  near  the  fire,  and  the  rest  of  them  were  a  few  steps 
away;  that  just  before  the  shooting  the  defendant  had 
been  playing  with  the  crowd  and  had  lost  all  his  money, 
and  that  he  was  mad  and  enraged,  and  grabbed  up  the 
cards  from  the  ground  and  said  he  was  a  great  mind  to 
shoot  through  them;  that  the  fire  was  about  out,  and 
Dave  Bell  gathered  up  some  straw  and  threw  it  on  the 
fire;  that  defendant  was  standing  near,  when  the  fire 
suddenly  blazed  up  and  ran  up  his  back.  Some  one  said, 
"Look  out!  Bishop."  Bishop  kicked  the  fire,  and  at  the 
same  time  threw  his  arm  across  his  shoulder,  turned 
about  half  around,  and  fired  in  the  direction  of  Dave 
Bell,  and  the  shot  entered  BelFs  head  and  he  fell  to  the 
ground.  The  witness  was  then  permitted  to  testify  that 
all  the  crowd,  except  Alf  White,  ran  oflf  a  few  steps,  the 
defendant  going  with  them,  when  Alf  White  said,  "Come 
back!  it  was  an  accident,"  and  the  defendant  and  the 
others  came  back.  Other  witnesses  testified  substan- 
tially to  the  same  facts.  The  defendant's  evidence  tend- 
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ed  to  show  that  it  was  an  accidental  shot.  The  defend- 
ant requested  the  following  charges,  which  were  refused : 
Charge  22.  General  affirmative  charge.  Charge  4. 
"The  court  charges  the  jury  that,  unless  the  evidence 
against  the  defendant  should  he  such  as  to  exclude  to  a 
moral  certainty  eveiy  hypothesis  or  supposition  but  that 
of  his  guilt,  or  of  the  offense  imputed  to  him,  the  jury 
must  not  convict  the  defendant."  Charge  3.  "The  bur- 
den of  proof  in  every  criminal  case  is  on  the  state  to 
prove  all  the  allegation  in  the  indictment;  and  if,  on 
the  whole  evidence,  the  jury  have  a  reasonable  doubt 
whether  the  defendant  is  guilty  of  the  crime  that  is 
charged,  they  should  acquit  him."  unnumbered  charge 
"If  the  evidence  leads  to  a  reasonable  doubt,  that  doubt 
will  avail  in  favor  of  the  prisoner."  Defendant  was  ad- 
judged guilty  of  murder  in  the  first  degree  and  sentenced 
to  life  imprisonment. 

No  counsel  marked  for  appellant. 

Alexnader  M.  (tARBER,  Attorney  General,  for  State, 
The  court  rightly  overruled  the  motion  to  (|uaah  the 
venire. — ilrrgory  r.  The  Htatc,  140  Ala.  16;  Barnes  v. 
The  State,  134  Ala.  36.  The  statement  of  White  was 
part  of  the  res  gestae  and  admissible  as  such.  All  the 
evidence  was  properly  admitted  as  part  of  the  res  gestae. 
—Nord<in  v.  The  State,  143  Ala.  13;  Xelson  i\  The  State, 
130  Ala.  83;  Stephens  ?;.  The  State,  138  Ala.  71;  Har- 
bour r.  The  State,  140  Ala.  103;  Ferguson  r.  The  State, 
141  Ala.  20.  Charge  4  was  properly  refused. — Bone  t\ 
The  State,  117  Ala.  138.  Charge  3  was  properly  re- 
fused.— UtVsow  f.  The  State,  140  Ala.  42. 

DENSON,  J. — Before  entering  on  the  trial  the  de- 
fendant moved  to  quash  the  venire  because  nine  of  the 
special  jurors  drawn  by  the  presiding  judge,  and  whose 
names  were  served  on  the  defendant,  were  not  summon- 
ed. It  was  shown  on  the  hearing  of  the  motion  that 
said  jurors  could  not  be  found  in  the  county  by  the 
sheriff.  The  motion  Avas  properly  overruled. — Barnes' 
Case,  134  Ala.  30,  32  South.  670;  CaddeJVs  Case,  129 
Ala.  57,  30  South.  76;  Gregory's  Case,  140  Ala.  16,  37 
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South.  259;  Wehh's  Case,  100  Ala.  47,  14  South.  865. 

The  bill  of  exceptions  shows  that,  in  organizing  the 
special  jury  to  try  the  case,  the  names  of  the  venire- 
men were  drawn  from  the  box  in  regular  order,  and  15 
of  those  drawn,  and  who  were  served  on  the  defendant, 
failed  to  answer;  that  they  were  not  present,  their  ab- 
sence was  not  explained,  nor  did  the  court  enter  forfei- 
tures against  them.  At  the  conclusion  of  the  impanel- 
ing of  the  jury  the  defendant  moved  to  quash  the  venire 
and  strike  the  jury  on  account  of  the  absence  of  the  large 
number  of  jurors  and  their  unexplained  absence.  Giv- 
ing the  defendant  full  benefit  of  the  above  recitals,  we 
would  say  they  show  the  15  jurors  were  summoned  and 
did  not  obey  the  summons — were  not  present.  This  fur- 
nished no  ground  to  quash  the  venire.  The  law  was  com- 
plied with  when  summons  w^as  served  on  each  juror. 
No  duty  rested  on  the  court  or  the  sheriff  to  do  any 
more.  Even  if  the  jurors  had  been  in  Andalusia,  but  out 
of  the  courthouse,  there  is  no  law  or  rule  of  practice  in 
this  state  which  recjuires  that  the  court  should  have  had 
them  called  at  the  door  of  the  courthouse,  or  requiring 
that  they  should  be  sent  for  when  their  names  were  call- 
ed.—ira//€T\v  Case,  40  Ala.  325.  The  fact  that  forfei- 
tures wTre  not  entered  against  the  absent  jurors  does 
not  concern  the  defendant. 

The  declarations  of  Alf  White,  "Come  back!  it  was 
an  accident,''  were  undoubtedly  a  part  of  the  res  ges- 
tae, and  were  properly  admitted.  Moreover,  it  appears 
that  the  defendant  in  response  to  the  declarations  imme- 
diately returned.  Thus  it  was  competent  as  showing  or 
tending  to  show  the  conduct  and  demeanor  of  the  de- 
fendant at  or  about  the  time  of  the  shooting. — ITcnry's 
Case,  107  Ala.  22,  19  South.  23;  Jordan's  Ca.w,  143  Ala. 
13  (9th  head  note),  25,  39  South.  406;  Nelson's  Case, 
130  Ala.  83,  30  South.  728;  Steven's  Case,  138  Ala.  71, 
35  South.  122;  Harbour's  Case,  140  Ala.  103-109,  37 
South.  330;  Ferguson's  Case,  141  Ala.  20,  37  South.  448. 

The  state  proved  by  one  of  its  witnesses  that,  just  be- 
fore the  shooting  was  done  by  the  defendant,  defendant 
had  been  playing  cards  with  the  crowd,  the  deceased  in- 
cluded, and  had  lost  all  of  his  money;  that  defendant 
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was  mad  and  enraged,  and  grabbed  up  the  cards  from 
the  ground,  and  said  he  was  a  good  will  to  shoot  through 
them.  This  was  a  minute  or  two  before  the  shooting. 
Aside  from  the  question  of  res  gestae,  this  evidence  was 
competent  and  relevant  as  tending  to  show  the  conduct 
and  demeanor  of  the  accused — his  frame  of  mind — at  or 
about  the  time  he  shot  deceased,  especially  so  when  the 
only  defense  is  that  the  killing  was  accidental. — Henry's 
Case,  107  Ala.  22,  19  South.  23.  Whether  or 
not  the  defendant  was  guilty  was  clearly  a  ques- 
tion for  the  jury  on  the  evidence;  and  charge  22, 
the  general  affirmative  charge  requested  by  the  defend- 
ant, was  properly  refused.  Charge  4,  refused  to  the  de- 
fendant, was  properly  refused,  on  the  authority  of  Bones 
V.  Statey  117  Ala.  138,  23  South.  138.  Charge  3  was  prop- 
erly  refused,  on  the  authority  of  StohaWs  Case,  116  Ala. 
454,  23  South.  162;  Wilson's  Case,  140  Ala.  43  (charge 
11),  37  South.  93.  If  it  should  be  conceded  that  the  re- 
fused charge,  in  these  words :  "If  the  evidence  leads  to 
a  reasonable  doubt,  that  doubt  will  avail  in  favor  of  the 
defendant" — ^is  not  defective  in  form,  still  the  principle 
sought  to  be  enunciated  is  covered  by  the  charge  in  writ- 
ing given  at  the  request  of  the  defendant :  "If  the  jury 
have  a  reasonable  doubt  of  the  guilty  of  the  defendant, 
they  should  acquit  him.^'  The  refused  charge  is  a  sub- 
stantial duplicate  of  the  given  charge. 

We  have  found  no  error  in  the  record,  and  the  judg- 
ment of  conviction  is  affirmed. 

Affirmed. 

Tyson/ C.  J.,  and  Haralson  and  Simpson,  JJ.,  con- 
cur. 
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Ferguson  v.  The  State. 

Murder. 

(Decided  Feb.  7th,  1907.     43  So.  Rep.  16.) 

1.  Homicide;  Proof  of  Conspiracy;  AdmisHhiliiv, — The  state  relied 

on  the  existence  of  a  conspiracy  between  the  son,  who  did  the 
actual  shooting,  and  the  accused  to  kill  deceased,  and  it  was 
competent  to  show  in  support  thereof  that  prior  to  the  killing 
accused  stated  that  if  his  son  should  kill  deceased,  no  more 
attention  would  be  paid  to  it  than  if  he  killed  a  dog,  and  that 
he  and  his  son  were  looking  for  deceasel,  and  wanted  to  be 
ready  when  he  came. 

2.  Criminal  Law;  Trial;  Instructions. — Where  there  was  evidence 

tending  to  show  a  conspiracy  between  the  son  and  the  defend- 
ant to  kill  deceased,  the  general  affirmative  charge  was  prop- 
erly refused  to  defendant,  although  there  was  conflict  in  the 
testimony  as  to  the  conspiracy. 

3.  Same;  Appeal;  Motion  for  New  Trial;  Review. — ^This  court  can- 

not review  the  action  of  the  trial  court  on  a  motion  for  a 
new  trial  in  a  criminal  case. 

4.  Same;  Trial  Instructions;  Ignoring  Evidence. — Where  there  was 

evidence  tending  to  show  a  conspiracy  between  defendant  and 
his  son  to  commit  the  homicide,  an  instruction  predicating  an 
acquittal  of  defendant  on  a  reasonable  doubt  of  his  presence 
aiding  and  abetting  his  son,  pretermitting,  as  it  does,  all 
reference  to  a  conspiracy,  is  properly  refused. 

5.  Same;  Instructions;  Province  of  Jury. — Where  the  evidence  tend- 

ed to  show  a  conspiracy  between  the  defendant  and  his  son  to 
commit  the  offense  charged,  instructions  which  withdrew  from 
the  Jury  all  consideration  of  the  question  of  conspiracy,  are 
properly  refused. 

6.  Homicide;  Manslaughter;  Conspiracy  to  Cowmif. —Parties  may 

enter  into  conspiracy  to  commit  manslaughter. 

Appeal  from  St.  Clair  Circuit  Court. 

Heard  before  Hon.  John  Pelham. 

W.  F.  Ferguson  was  convicted  of  manslaughter  in  the 
first  degree,  and  he  appeals.  The  evidence  for  the  state 
tended  to  show  that,  on  the  afternoon  on  which  the  kill- 
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ing  occurred,  Will  Andrews  and  his  mother  were  com- 
ing along  the  public  road,  approaching  the  store,  dwell- 
ing, and  barn  of  the  defendant ;  that  before  they  reached 
the  store  John  Ferguson,  the  son  of  the  defendant  in 
this  case,  who  was  in  defendant's  store,  got  his  gun, 
walked  out  of  the  store  and  up  the  road  towards  defend- 
ant's home,  passed  the  house  and  went  into  the  lot  and 
into  the  stable ;  that,  when  Will  Andrews  was  nearly  op- 
posite the  lot  gate,  a  shot  was  fired  from  the  stable  into 
which  John  Ferguson  had  gone,  and  that  immediately 
after  this  shot  was  fired  John  Ferguson  came  out  of  the 
stable,  went  towards  the  pigpen,  and  when  near  the 
pigpen  fired  a  second  shot,  which  killed  the  defendant;    | 
that  after  killing  him  he  came  out  of  the  lot,  passed  the 
dead  man  and  his  mother,  and  went  to  where  his  father 
was  standing  near  the  corner  of  the  j^ard,  and  on  the 
opposite  side  of  the  road,  about  75  yards  from  the  lot, 
where  some  words  passed  between  him  and  Mrs.  An- 
drews.    The  evidence  tended  to  show  that,  when  Mrs. 
Andrews  and  Will  Andrews  approached  the  store,  John 
Ferguson  was  showing  some  customers  some  shoes,  and 
the  defendant  in  this  case  was  lying  on  a  box  of  corn 
with  his  head  towards  the  door  talking  to  a  witness  for 
the  state;  that  the  witness  mentioned  the  fact  that  Will 
Andrews  and  his  mother  were  coming  towards  the  store, 
and  immediately  thereupon  John  Ferguson  picked  up 
his  gun  and  went  out  the  door,  preceding  Mrs.  Andrews 
and  Will  up  the  road ;  that  as  soon  as  he  passed  the  store 
this  defendant  got  up  out  of  the  box  of  corn,  went  out, 
and  closed  the  store  door,  whereupon  the  witness  for  the 
stat(^  askcHl  him  to  let  him  go  back  in  the  store  and  got 
his  hat.    The  defendant  then  opened  the  door  and  went 
in  the  store  with  the  witness,  and  when  he  came  out  the 
seccmd  time  he  had  a  pistol  in  his  hand,  and  went  on  up 
the  road  in  the  direction  which  his  son  had  taken,  and 
in  the  direction  in  which  the  dead  man  had  gone.    It  was 
further  shown  that,  owing  to  a  rise  in  the  road,  one 
standing  where  defendant  was  could  not  see  a  person 
standing  at  or  near  the  lot  gate.    It  was  further  shown 
that  the  defendant  went  within  50  or  00  yards  of  w^here 
the  killing  occurred  with  his  pistol  in  his  hand,  and  had 
some  conversation  with  the  mother  of  the  dead  man. 
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The  witness  Washburn  testified  that  on  Monday  before 
the  killing,  which  occurred  on  Saturday  afternoon,  the 
defendant  was  at  witness'  house,  and  in  a  conversation 
stated  to  witness  that  he  had  succeeded  in  getting  the 
trouble  between  John  Ferguson,  his  son,  and  Will  An- 
drews settled,  until  Saturday  evening,  when  the  old  man 
came  to  the  store  and  threw  off  on  John,  and  made  him 
mad  again;  that  John  would  not  talk  to  defendant 
about  it  now.  Defendant  further  stated  that  if  they 
pushed  the  thing  on  John,  and  John  got  into  trouble, 
the  defendant  had  300  acres  of  land  and  would  spend 
it  all  before  John  could  be  hurt,  and  that,  if  John  were 
to  kill  one  of  them,  no  more  attention  would  be  paid  to 
it  than  if  he  had  killed  a  dog.  The  witness  Tolbert  tes- 
tified that  on  Saturday  afternoon,  just  one  week  before 
the  killing,  he  rode  up  to  the  defendant's  door,  where- 
upon the  defendant  asked  him  if  he  had  seen  anything 
of  Will  Andrews  as  he  came  on.  Witness  replied  he  saw 
him  up  the  road,  and  defendant  said,  "We  are  looking 
for  him  dowm  here,  and  want  to  be  ready  for  him  when 
he  comes ;  that,  if  we  were  to  kill  one  of  them,  it  wouldn't 
be  any  more  than  killing  a  dog." 

Inzer  &  Montgomery,  for  appellant. — Before  acts 
and  declarations  of  one  (where  conspiracy  is  relied  on 
for  a  conviction  of  the  defendant ) ,  can  be  offered  in  evi- 
dence against  such  other  or  others  the  sufficiency  of 
such  formed  design  or  purpose  to  commit  the  offense  a 
foundation  should  be  laid,  by  proof  addressed  to  the 
court  prima  facie  to  establish  the  existence  of  such  a 
conspiracy. — McAnally  v.  The  State,  74  Al.a.  9;  Wil- 
liams V.  The  State,  81  Ala.  1;  Johnson  v.  The  State,  87 
Ala.  39.  The  rule  is  that,  all  offenses  admit  of  accesso- 
ries except  high  treason  because  of  the  heinousness  of  the 
crime;  unpremeditated  offenses,  such  as  manslaughter, 
etc.,  because  from  the  very  nature  of  the  case  there  can 
be  no  accessory  before  the  fact ;  and  misdemeanors,  be- 
cause such  offenses  are  too  trivial. — Scott  v.  The  State, 
30  Ala.  503;  Elijah  v.  The  State,  35  Ala.  428;  Clarke's 
Criminal  Law,  page  224. 


Digrtized  by 


Google 


24  SUPREME  COURT  tvoi 

LFerguson  v.  The  State.] 

Alexander  M.  Gabber^  Attorney  General,  and  Bob- 
den  H.  BuBR,  Solicitor  of  the  Seventh  Judicial  Circuit, 
for  State. — Every  question  raised  by  the  defendant  has 
already  been  decided,  adversely  to  him  on  the  former  ap- 
peals in  this  case. — Ferguson  v.  The  State^  134  Ala-  63 
and  141  Ala.  26.  There  was  sufficient  evidence  to  sub- 
mit the  question  of  conspiracy  to  the  jury. — Morris  v. 
The  State,  41  So.  Rep.  280;  Amos  v.  The  State,  83  Ala. 
i'yBuford  V.  The  State,  132  Ala.  8;  Knight  v.  The  State, 
41  So.  Rep.  734. 

McCLELLAN,  J. — The  case  has  on  two  former  occa- 
sions engaged  the  attention  of  this  court,  and  is  reported 
in  134  Ala.  63,  32  South.  760,  92  Am.  St.  Rep.  17,  and 
141  Ala.  26,  37  South.  448.  The  appellant  appeals  from 
a  judgment  of  conviction  of  manslaughter  in  the  first 
degree.  The  facts  of  this  oflfense  are  shown  by  this  rec- 
ord to  be,  for  present  purposes,  in  substantial  accord 
with  those  presented  on  the  former  appeals,  and  reiter- 
ation is  unnecessary.  -Errors  are  assigned,  and  we  con- 
sider them  seriatim. 

The  first,  second,  and  third  assignments  are  based,  in 
the  order  stated,  upon  the  action  of  the  trial  court  in 
denying  defendant's  motion  to  exclude  the  testimony  of 
witnesses  Washburn  and  Tolbert  on  the  ground,  in  sub- 
stance, that  it  did  not  tend  to  show  a  conspiracy  to 
grievously  harm  or  kill  the  deceased ;  in  denying  defend- 
ant's motion  to  exclude  all  the  testimony  offered  by  the 
state  on  the  ground  that  it  did  not  tend  to  connect  de- 
fendant with  the  killing  of  deceased;  and,  lastly,  in  re- 
fusing to  defendant  the  affirmative  charge.  A  conspi- 
racy need  not  be  established  by  direct  proof  of  an  ex- 
press agreement  between  the  conspirators.  On  the  con- 
trary, it  may  be  shown  by  circumstantial  evidence  only. 
Nor  is  it  necessary,  to  fix  criminal  responsibility  upon 
co-c<mspirators  participating  in  a  criminal  act,  that 
it  be  committed  or  done  in  respect  of  time  or  place  or 
manner  according  to  any  prearranged  plan. — Fergu- 
son's Case,  supra;  Morris'  Case,. 14:G  Ala.  66,  41  So.  280. 
Ilere  the  question  of  conspiracy  vel  non  between  defend- 
ant and  his  son  was  one  for  the  jury,  and  the  whole  evi- 
dence introduced,  including  that  of  the  witnesses  Wash- 
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bum  and  Tolbert  sought  to  be  excluded  by  the  motions 
mentioned  above,  was  properly  submitted  for  the  con- 
sideration of  the  jury ;  and,  there  being  testimony  tend- 
ing to  establish  a  conspiracy  between  the  son  and  de- 
fendant, thougjii  met  in  conflict  by  testimony  offered  on 
the  part  of  the  defendant,  the  general  affirmative  charge 
for  the  defendant  was  well  refused  by  the  court. 

The  eighth  assignment  is  predicated  upon  the  over- 
ruling of  the  motion  for  a  new  trial.  It  has  been  repeat- 
edly declared  that  such  action,  in  a  criminal  case,  is 
not  reviewable. — Thomas  v.  State,  139  Ala.  80,  36  South. 
734. 

Assignments  4,  5,  6,  and  7  relate  to  refused  charges 
requested  by  defendant.  Charge  2  was  properly  re- 
fused, because  it  predicates  acquittal  upon  reasonable 
doubt  of  defendant's  presence  ^^aiding  and  abetting''  the 
actual  slayer,  and  pretermits  in  the  hypothesis  all  refer- 
ence to  a  conspiracy  of  which  there  was  testimony  tend- 
ing to  establish.  Charge  4  was  well  refused,  since  it 
declares  that  there  can  be  no  consipracy  to  commit  man- 
slaughter. This  very  question  was  considered  and  de- 
cided adversely  to  appellant,  in  141  Ala.  20,  37  South. 
448,  on  his  appeal;  and  we  reaffirm  that  decision. 
Charges  7  and  8  were  also  improper,  because  they  took 
from  the  jury  the  question  of  conspiracy,  and,  besides, 
were  invasive  of  the  jury's  province. 

This  disposes  of  all  the  assignments  of  error,  and  we 
have  further  investigated  the  record  and  find  no  error 
therein.  So  the  judgment  of  the  circuit  court  is  affirm- 
ed. 

Affirmed. 

Tyson,  C.  J.,  and  Dowdell  and  Anderson,  JJ.,  con- 
cur. 
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Melsoii  V.  The  State. 

Murder. 

(Decided  Feb.  7th,  1907.    43  So.  Rep.  18.) 

1.  Criminal  Law;  Endorsement  of  Witness  on  Indictment;  Neces- 

sity.— The  fact  that  a  witness'  name  was  not  endorsed  on  the 
indictment  under  which  defendant  was  being  tried,  offers  no 
good  ground  for  objection  to  his  testimony. 

2.  8am^;  Instructions;  Review. — Under  Section  3327,  Code  1896,  this 

court  will  not  consider  instructions  where  the  record  fails  to 
show  that  they  were  requested  in  writing,  or  that  they  were 
given  or  refused. 

3.  Homicide;  Self  Defense;  Instructions. — ^An  instruction  predicat-* 

ing  an  acquittal  on  impending  danger  to  life  or  of  great  bodily 
harm  that  does  not  hypothesize  that  such  reasonable  belief 
therefor  had  been  begotten  by  the  attending  circumstances, 
fairly  creating  it  and  honestly  entertained  by  the  defendant  at 
the  time  the  fatal  shot  was  fired,  is  erroneous  and  properly  re- 
fused. 

Appeal  from  Jefferson  Criminal  Court. 
Heard  before  Hon.  D.  A.  Greene. 
Henrietta  Nelson  was  convicted  of  homicide  and  ap- 
peals. 

No  counsel  marked  for  appellant. 

Massey  Wilson^  Attorney  (ieneral,  for  State. — There 
is  no  rule  of  law  or  practice  requiring  that  the  names 
of  witnesses  be  put  upon  the  indictment.  It  is  impossi- 
ble for  the  court  to  say  whether  the  several  charges  w^ere 
special  wTitten  charges  requested  by  the  defendant  or 
not.  Assuming  that  charge  21  was  a  special  written 
charge  its  refusal  was  not  error. — Mitchell  v.  The  State, 
133  Ala.  55. 

McCLELLAN,  J. — The   defendant,    upon    her   trial, 
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objected  to  the  examination  of  one  Nettie  Slaughter,  a 
witness  introduced  by  the  state,  on  the  ground  that  the 
witness'  name  was  not  on  the  copy  of  the  indictment 
served  on  defendant.  There  was  no  merit  in  the  objec- 
tion. 

From  the  bill  of  exceptions  it  appears  that,  after  the 
testimony  had  all  been  taken,  "the  defendant  asked  the 
court  to  charge  the  jury  as  follows,"  and  then  numerous 
numbered  statements,  purporting  to  be  special  charges, 
are  set  out.  We  are  not  advised  by  anything  in  the  rec- 
ord w^hether  the  alleged  special  charges,  with  one  excep- 
tion, to  be  mentioned,  were  requsted  in  writing,  nor  of 
the  action  of  the  court  thereon,  whether  given  or  refused. 
—Code  1896,  §  3327;  Henderson's  Case,  137  Ala.  83,  34 
South.  828. 

Charge  (so  called)  numbered  21,  it  appears,  was  par- 
tially *'^read''  by  the  court  to  the  jury,  but  before  com- 
pleting the  reading  the  court  announced  that  it  was  bad, 
and  "marked  it  refused."  It  is  inferable  that  this  charge 
was  in  writing,  since  it  was  "read,"  and  also  that  it  was 
refused,  in  waiting,  by  the  court.  While  it  is  a  matter 
of  very  serious  doubt  whether  it  is  sufficiently  shown  by 
the  record  that  the  request  was  written,  within  the  pro- 
visions of  Code,  §  3327,  it  is  clear  that  the  charge,  if 
such,  was  properly  refused,  for  the  reason,  among  others, 
that  it  predicated  acquittal  of  this  defendant,  in  con- 
nection with  other  elements  of  self-defense  hypothesized, 
upon  impending  danger  of  life  or  of  great  bodily  harm, 
without  stating  the  qualification  that  such  reasonable  be- 
lief thereof  must  have  been  begotten  by  the  attendant 
circumstances,  fairly  creating  it  and  honestly  entertain- 
ed by  the  defendant,  at  the  time  the  fatal  shot  was  fired. 

There  was  no  error  shown  in  the  record,  and  affirm- 
ance must  result. 

Affirmed. 

Tyson^  C.  J.,  and  Dowdell  and  Anderson^  JJ.,  con- 
cur. 
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Wrigrht  V.  The  State. 

Murder. 

(Decided  April  11,  1907.    43  So.  Rep.  575.) 

Witnesses;  Crow  Examination. — ^As  to  whether  or  not  what  a  wit- 
nees  hius  stated  ie  true  Is  a  question  for  the  Jury,  and,  hence, 
it  is  improper  to  permit  a  witness  to  be  asked  on  cross  exam- 
ination if  in  making  a  certain  statement  witness  told  the 
truth. 

Appeal  from  Clarke  Circuit  Court. 

Heard  before  Hon.  John  T.  Lackiand. 

Sam  Wright  was  convicted  of  murder  in  the  second 
degree  and  appeals.  The  errors  complained  of  suffi- 
ciently appear  in  the  opinion  of  the  court. 

No  counsel  marked  for  appellant. 

Alexander  M.  Garbee,  Attorney  General,  for  state. — 
No  brief  came  to  the  reporter. 

McCLELLAN,  J. — The  appellant,  after  severance, 
was  convicted  of  murder  in  the  second  degree.  The  tes- 
timony on  the  part  of  the  state  tended  to  show  that  ap- 
pellant, with  others,  among  them  one  Bob  Brown,  at- 
tacked and  beat  to  prostration  one  Linehan  with  sticks 
or  pieces  of  rails,  and  one  of  them,  Foster,  then  shot  him 
to  death.  A  witness  for  the  state,  having  testified  that 
Brown  struck  deceased  a  felling  blow  with  a  piece  of 
fence  rail,  and  contradicted  herself  (the  bill  states)  in 
reference  to  the  place  from  which  Brown  got  the  rail, 
was  on  the  cross  asked:  "When  you  stated  that  Bob 
Brown  stepped  outside  of  the  road  as  he  came  along  be- 
hind you,  you  did  not  tell  the  truth?''  A  second  ques- 
tion, in  substance  the  same  as  that  quoted,  was  pro- 
pounded, and  both  were  disallowed  on  the  state's  ob- 
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jection.  These  are  the  only  exceptions  appearing  in  the 
bill. 

Whatever  may  be  the  justifiable  latitude  allowed  the 
cross-examination,  or  the  discretion  reposed  in  the  trial 
court  on  the  cross-examination  of  witnesses,  the 
above  question  is  intolerable.  Whether  what  a 
witness  has  stated  is  the  truth  or  not,  as  that  verity  ap- 
pears or  bears  upon  the  issue  submitted,  is  matter  for 
the  jury's  decision,  and  not  that  of  the  w^itness;  and  in 
determining  which  of  two  statements  is  the  truth,  other 
circumstances  and  facts  were  present  in  the  case  to 
which  the  jury  might  refer  in  deciding  the  truth  vel  non 
of  the  one  or  the  other  statement.  Besides,  if  this  query 
were  allowable,  a  conclusion  of  the  witness  would  be  in- 
vited. 

We  discover  no  error  in  the  record,  and  the  judgment 
of  conviction  is  affirmed. 

Tyson,  C.  J.,  and  Dowdbll  and  Anderson,  JJ.,  con- 
cur. 


Galus  V.  The  State. 

stealing  Ride  on  Train. 
(Decided  Feb.  7th,  1907.    43  So.  Rep.  137.) 

Criminal  Law;  Appeal;  Questions  Presented  for  Review, — In  the 
absence  of  a  recital  in  the  record  proper  of  the  court's  action 
on  the  demurrers,  the  statement  in  the  bill  of  exceptions  that 
the  court  overruled  the  demurrers  does  not  present  such  action 
for  review. 

Same;  Reserving  Exceptions  to  Charges. — ^The  bill  of  exceptions 
recites  that  appellant  requested  four  charges  and  sets  them 
out,  and  then  recites  that  the  defendant  duly  excepted  to  the 
refusal  of  the  court  to  give  them.  Held,  a  request  in  bulk  and 
not  available  if  any  one  charge  is  bad. 

Unlawfully  Riding  on  Train;  Evidence, — Evidence  in  this  case 
held  sufficient  to  authorize  a  conviction  for  unlawfully  being 
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on  train  without  consent  of  train  operators  with  intent  to  be 
transported  free. 
4.  Criminal  Law;  Evidence;  Burden  of  Proof;  Negative  Averments. 
The  burden  of  proving  the  negative  averments  of  the  affidavit 
that  the  person  was  not  in  tlie  employment  of  the  railroad 
and  that  he  was  riding  without  authority  from  the  conductor 
or  engineer  is  not  upon  the  state,  such  facts  being  particularly 
within  the  knowledge  of  the  defendant. 

Appeal  from  Shelby  County  Court. 

Heard  before  Hon.  A.  P.  Longshore. 

This  prosecution  was  commenced  by  affidavit,  which 
charged  that  Ben  Gains,  a  person  not  an  employe  in  the 
discharge  of  his  duty,  and  without  authority  from  the 
conductor  of  the  train  or  by  permission  of  the  engineer, 
and  with  the  intention  of  being  transported  free  and 
without  paying  the  usual  fare  for  such  transportation, 
did  ride  on  the  top  of  a  Louisville  &  Nashville  railfoad 
car,  or  a  freight  car  on  the  Louisville  &  Nashville 
railroad.  The  warrant  charging  this  offense  was  issued 
on  this  affidavit.  The  cause  was  tried  on  affidavit  and 
warrant  in  the  Shelby  county  court.  The  evidence  show- 
ed that  on  or  about  the  13th  day  of  March,  1906,  in  the 
tow^n  of  Calera,  the  marshal  of  the  town  saw  the  de- 
fendant on  top  of  an  open  box  car  on  the  Louisville  & 
Nashville  railroad,  about  150  yards  below  the  station  at 
Calera.  At  the  time  he  was  arrested  he  had  just  jumped 
down  off  of  the  train,  which  was  moving  slowly.  When 
first  seen,  he  was  on  a  box  car,  with  one  leg  hanging  on 
the  inside  of  the  car  and  the  other  out.  The  time  was 
somewhere  between  9  and  10  o'clock  at  night.  When 
the  marshall  got  within  ten  or  12  steps  of  him,  the  de- 
fendant jumped  down  off  the  train  and  was  caught  and 
locked  up.  This  was  all  the  evidence  for  the  state,  and 
the  defendant  introduced  none,  but  asked  for  the  general 
affirmative  charge.  The  defendant  asked  other  charges, 
in  substance,  that  the  burden  of  proof  is  on  the  state  to 
prove  beyond  reasonable  doubt  that,  at  the  time  he  was 
riding,  he  was  not  an  employe  of  the  road  and  in  the  dis- 
charge of  his  duty ;  that  he  was  riding  on  the  train  with- 
out the  permission  and  consent  of  the  conductor  or  en- 
gineer in  charge  of  the  train ;  that  the  state  must  show 
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that  at  the  time  he  was  riding  he  had  not  paid  his  fare — 
all  of  which  charges  were  refused.  Defendant  was  con- 
victed and  fined. 

No  counsel  marked  for  appellant. 

Alexander  M.  Qarber,  Attorney  General,  for  State. 
— The  demurrer  cannot  be  considered  because  not  shown 
in  the  record  proper  nor  is  the  action  of  the 
court  shown  thereon  by  the  judgment  entry. — 
Broadhead  v.  The  mate,  40  So.  Rep.  216;  Me- 
Queen  r.  The  /Sfafn,  138  Ala.  63  The  second 
alternative  was  good  and  the  judgment  of  con- 
viction will  be  referred  to  the  good  count. — Hornshy 
V.  The  State,  94  Ala.  55;  Handy  v.  The  State,  121  Ala. 
15.  The  charges  were  requested  in  bulk  and  if  any  are 
bad  all  are  properly  refused. — Johnson  v.  The  State,  141 
Ala.  37.  The  bill  of  exceptions  is  construed  most 
strongly  against  the  pleader. — Moore  v.  The  State,  40 
So.  Rep.  345;  Dickens  t\  The  State,  39  So.  Rep.  14.  If 
it  be  conceded  that  the  burden  was  upon  the  state  to 
show  that  the  defendant  was  not  within  any  of  the  ex- 
ceptions mentioned  in  the  statute  the  tendencies  of  the 
evidence  were  sufficient  to  submit  that  question  to  the 
jnTj.—HaU  r.  The  State,  40  Ala.  698;  Garden  v.  The 
State,  84  Ala.  417;  Barker  v.  The  State,  126  Ala.  69. 
The  rule  is  that  where  the  subject  matter  of  the  nega- 
tive averment  lies  particularly  within  the  knowledge 
of  the  other  party  the  averment  is  taken  as  true  unless 
disproved  by  that  party. — FarreJl  v.  The  State,  32  Ala. 
557;  Haney  v.  Connolly,  57  Ala.  179;  Freiberg  v.  The 
State,  94  Ala.  91. 

DOWDELL,  J.— The  bill  of  exceptions  recites  that  a 
demurrer  was  overruled  to  the  affidavit.  The  record 
does  not  show  any  demurrer  or  ruling  thereon  by  the 
court,  otherwise  than  by  the  recital  in  the  bill  of  excep- 
tions. This  is  insufficient  to  present  the  question  for 
review  on  appeal. — McQueen  v.  State,  138  Ala.  63,  35 
South.  39;  Broadhead  r.  State,  (Ala.)  40  South  216, 
and  cases  there  cited. 
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The  bill  of  exceptions  recites  that  '^the  defendant 
asked  the  court  in  writing  to  give  the  jury  the  following 
charges,"  and  then  follows  charges  numbered  from  1  to 
4,  inclusive,  and  concludes :  "The  above  written  charges 
requested  by  the  defendant  to  be  given  to  the  jury,  and 
refused  by  the  court.  The  defendant  duly  excepts  and 
reserves  the  same  for  the  consideration  of  the  Supreme 
Court."  The  request  was  general,  and,  unless  all  of 
the  charges  were  good  and  should  have  been  given,  the 
exception  is  unavailing. — Johnson  v.  State,  141  Ala.  37, 
37  South.  456,  and  cases  there  cited.  Charge  No.  1  was 
the  general  affiramtive  charge  to  find  the  defendant  not 
guilty.  There  was  sufficient  evidence  from  which  the 
jury  were  authorized  to  find  him  guilty. 

On  the  authority  of  Farrall  v.  State,  32  Ala.  557,  and 
Freiberg  v.  State,  94  Ala.  91, 10.  South.  703,  and  the  rea- 
sons there  stated,  the  burden  of  proof  was  not  on  the 
state  to  prove  the  negative  averment  in  the  affidavit. 
This  was  matter  of  defense  particularly  within  the 
knowledge  of  the  defendant. 

We  find  no  error  in  the  record,  and  the  judgment  will 
be  affirmed. 

Affirmed. 

Tyson,  C.  J.,  and  Haralson  and  Simpson,  JJ.,  con- 
cur. 


Taylor  v.  The  State. 

Perjury. 

(Decided  Jan.  22,  1907.    42  So.  Rep.  996.) 

Criminal  Law;  Instryctions;  Character  of  Accused. — A  charge  assert- 
ing that  defendant  may  offer  proof  of  his  good  character,  and 
that  such  proof  taken  in  connection  with  all  the  evidence  in 
the  case,  may  be  sufficient  to  create  a  reasonable  doubt  of  the 
guilt  of  the  defendant;  and  one  asserting  that  proof  of  good 
character,  in  connection  with  all  the  other  evidence,  may  gen- 
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erate  a  reasonable  doubt,  which  entitled  the  defendant  to  an 
acquittal,  even  though  without  such  proof  of  good  character 
the  Jury  would  convict;  both  state  correct  propositions  of 
law,  and  their  refusal  was  error. 

Appeal  from  Conecuh  Circuit  Court. 

Heard  before  Hon.  J.  C.  Eichardson. 

The  defendant  was  indicted,  tried,  and  convicted  on 
the  charge  of  perjury.  The  evidence  was  in  conflict  as 
to  whether  or  not  the  defendant  gave  the  testimony  that 
the  indictment  alleges  he  gave,  and  as  to  whether  or  not 
it  was  true  or  false.  At  the  conclusion  of  the  testimony 
the  defendant  requested  the  following  charges,  which 
the  court  refused  to  give :  Charge  2 :  "The  court  char- 
ges the  jury  that  the  defendant  may  oflfer  proof  of  his 
good  character,  and  that  such  proof,  taken  in  connection 
with  all  the  evidence  in  the  case,  may  be  sufficient  to 
create  a  reasonable  doubt  of  the  guilt  of  the  defendant." 
Charge  3:  "The  court  charges  the  jury  that  proof  of 
good  character,  in  connection  with  all  the  other  evi- 
dence, may  generate  a  reasonable  doubt,  which  entitles 
the  defendant  to  an  acquittal,  even  though  without  such 
proof  of  good  character  the  jury  would  convict." 

C.  S.  Rabb,  for  appellant.  Charge  2  requested  by  the 
defendant  should  have  been  given. — (Joldwiith  v.  The 
atate.  105  Ala.  8;  Bcott  v.  The  Htate,  105  Ala.  57;  Webb 
V.  The  State,  106  Ala.  52;  Crawford  r.  The  Statem,  112 
Ala.  1 ;  Miller  r.  The  State,  107  Ala.  40.  The  3rd  charge 
should  have  been  given. — Carlson  r.  The  State,  50  Ala. 
135;  Armour  v.  The  State,  63  Ala.  173.  The  charge  as 
to  good  character  should  have  been  given. — Bryant  v. 
The  State,  116  Ala.  445. 

Masse Y  Wilson,  Attorney-General,  for  State.  No 
brief  came  to  the  reporter. 

SIMPSON,  J. — The  defendant  was  convicted  of  the 
offense  of  perjury,  and  sentenced  to  five  years  in  the  pen- 
itentiary. There  was  evidence  tending  to  show  the  good 
character  of  the  defendant,  and  charge  2,  requested  by 
the  defendant,  is  a  coriect  statement  of  the  law;  hence 
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the  court  erred  in  refusing  to  give  the  same. — Goldsmith 
V.  The  State,  105  Ala.  8,  16  South.  933;  Miller  v.  State. 
107  Ala.  40,  59, 19  South.  37;  Neicsom  v.  State,  107  Ala. 
134,  135,  138,  139,  18  Soth.  206;  Bryant  v.  State,  116 
Ala.  446,  448,  452,  23  South.  40. 

Charge  3,  requested  by  the  defendant,  should  have 
been  gi\en.— Bryant  t\  State,  116  Ala.  446,  23  South.  40. 

The  judgment  of  the  court  is  reversed,  and  the  cause 
remanded. 

Tyson,  C.  J.,  and  Haralson  and  Denson,  JJ.,  concur. 


Dean  v.  The  State. 

Violating  Section  5368,  Code  of  1896. 

(Decided  Feb.  7th,  1907.    43  So.  Rep.  24.) 

1.  Street    Railroads;    Operation;    Regulation, — Section    5368,    Cmle 

1896,  does  not  apply  to  a  street  railway. 

2.  Criminal  Law;  Appeal;  Presumption. — Where  it  appeared  that  the 

railroad  was  being  operated  by  a  street  railway  company, 
and  there  was  no  affirmative  evidence  to  the  contrary,  it  will  be 
presumed  on  appeal  that  the  road  was  a  street  railway,  and 
that  the  prosecution  under  the  statute,  was  not  within  the 
terms  of  the  statute. 

Appeal  from  Bessemer  City  Court. 

Heard  before  lion  William  Jac^kson. 

Louis  R.  Dean  was  convicted  of  a  violation  of  (^ode 
1896,  §  5308,  making  it  an  offense  for  the  conductor  of 
a  railroad  train  to  fail  to  keep  a  sufficiency  of  good 
drinking  water  thereon,  and  he  appeals. 

TnoMAS  T.  Hfey,  for  appellant. — A  violation  of  this 
statute,  section  53()8,  is  purely  a  statutory  offense  and 
the  indictment  must  follow  the  language  of  the  statute. 
Miles  r.  The  State,  94  Ala.  10«;  Agee  r.  The  State,  25 
Ala.  67;  Giles  r.  The  State,  89  Ala.  50.  The  evidence  in 
this  case  does  not  bring  the  defendant  within  the  grade 
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of  conductors  as  provided  by  the  statute.  A  street  rail- 
way is  not  a  railway  in  the  sense  used  by  the  statute. — 
27  A.  &  E.  Ency.  of  Law,  p.  5 ;  Cedar  Rapids  R.  R.  Co. 
i\  Gedur  Rapids^  106  la.  ^76;  Williams  v.  City  Electric 
Street  R.  R.  Co.,  41  Fed.  556 ;  Newell  i\  Minneapolis  R. 
R.  Co,,  35  Minn.  112;  Cincinnati  Electric  Street  Ry,  Co. 
V.  Cincinnati,  etc.,  R.  R.  Co.,  12  Ohio  Cir.  112 ;  Nellis  on 
Street  Railways,  page  6. 

Massey  Wilson,  Attorney-General,  for  State. — De- 
fondant  was  properly  convicted. — L.  d  N.  R.  R.  Co.  v. 
Anchors,  114  Ala.  494;  Birmingham  Mineral  R.  R.  Co. 
V.  Jacobs,  92  Ala.  187. 

ANDERSON,— J.  The  defendant  was  indicted  and 
convicted  under  section  5368  of  the  Code  of  1896,  which 
reads  as  follows:  "Railroad  companies  must  keep  good 
lights  on  their  night  trains,  and  a  sufficiency  of  good 
drinking  water  on  all  trains ;  and  every  conductor,  who 
runs  any  train  without  lights  or  water,  as  required  by 
this  section,  must,  on  conviction,  be  fined  not  less  than 
one  hundred,  nor  more  than  five  hundred  dollars."  This 
section  was  enacted  for  the  purpose  of  giving  force  and 
effect  to  section  3456  of  the  Code  of  1896,  and  which 
reads  as  follows:  "Every  railroad  company  shall  keep 
good  lights  on  night  trains,  and  on  all  trains  sufficient 
fresh  drinking  water" — ^and  which  was  intended  for  the 
comfort  and  convenience  of  passengers. 

The  facts  are  not  such  as  to  enable  us  to  determine 
whether  or  not  the  line  upon  which  the  cars  were  operat- 
ed is  technically  a  street  railway,  or  what  is  commonly 
kno^Ti  as  a  "railway,"  and  which  point  it  is  unnecessary 
for  us  to  decide,  as  the  pivotal  point  is  whether  or  not 
the  defendant  was  the  conductor  upon  such  a  train  as 
is  contemplated  by  the  terms  of  the  statute  above  quoted. 
It  may  be  that  the  cars  as  described,  one  motor  car  and  a 
trailer,  would  be  technically  termed  a  "train,"  whether 
operated  on  a  street  or  other  railway,  and  that  many  of 
the  statutes  governing  railroads  would  be  applicable  to 
the  company  for  which  the  defendant  was  working;  but 
this  court  has  said,  in  speaking  through  Justice  Cole- 
man, in  the  case  of  Birmingham  Min.  R.  R.  Co.  v.  Ja- 
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cobs,  92  Ala.  187,  9  South.  320,  12  L.  R.  A.  830.  "There 
are  many  sections  in  the  Code  applicable  to  railroads 
which  do  not  and  were  not  intended  to  apply  to  street 
railways."  Whether  the  general  law  is  applicable  to 
this  case  must  be  determine  from  the  purpose  and  in- 
tent of  the  statute.— Nellis  on  St.  R.  R.,  p.  6.  The  cars 
in  question,  while  operated  between  Birmingham  and 
Kessemer,  a  distance  of  14  miles,  were  ordinary  electric 
cars,  such  as  are  used  on  street  railways,  and  seem  t(» 
have  been  operated  as  such,  notwithstanding  other  cars 
sometimes  hauled  freight  over  the  line.  The  proof  shows 
that  the  cars  left  the  station  every  half  hour,  and  took 
on  and  landed  passengers  anywhere  along  the  line.  Can 
it  be  urged  with  any  degree  of  common  sense  that  a  pas- 
senger would  suffer  or  be  inconvenienced  from  not  being 
supplied  with  drinking  water  during  the  time  it  would 
ordinarily  take  for  these  cars  to  make  a  trip?  We  think 
not,  and  that  the  cars  upon  which  the  defendant  was  con- 
ductor were  not  such  a  train  as  is  contemplated  by  the 
criminal  statute. 

We  are  not  unmindful  of  what  was  held  in  the  case  of 
L,  it  .Y.  /?.  R.  Co.  r.  Anchors,  114  Ala.  492,  22  South. 
279,  fi2  Am.  St.  Rep.  11(>.     There  it  was  held  that  the 
statute  requiring  trains  to  stop  at  crossings  api>lied  to 
cars  operated  by  electricity,  for  the  reason  that  people 
travelling  upcm  such  cars  were  entitled  to  the  same  pro- 
tection against  collisions  at  crossings  as  those  traveling 
on  ordinary  railroads  operated  by  steam ;  a  wise  holding, 
as  the  stopping  of  cars  at  crossings,  regardless  of  the 
kind  or  how  operated,  would  tend  to  prevent  collisions 
and  thus  protect  human  life.    Tn  the  case  at  bar  it  would 
almost  be  a  legal  absurdity  to  hold  that  drinking  water 
on  these  cars  is  essestial  to  the  health,  comfort,  or  con- 
venience of  passengers.  W(*  think  that  this  statute  Avas 
intended  to  apply  to  such  trains  as  Avere  known  at  the 
time  of  its  first  enactment,  when  electric  street  or  su- 
burban cars  w(»re  unknown;  trains  upon  which  people 
journeyed  or  traveled,  and   not  cars  making  frec|nont 
trips  during  the  day,  connecting  points  not  remote  or 
far  distant,  and  used  by  people  daily  and  oftener  as  a 
means  of  getting  to  or  from  their  place  of  business,  or 
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for  transacting  business  in  close  and  convenient  locali- 
ties. 

My  brothers  while  concurring  in  the  reversal  of  the 
judgment,  place  their  concurrence  upon  the  proposition 
that  the  testimony  is  wholly  insufficient  to  support  the 
conviction.  It  does  not  appear  by  that  measure  of  proof 
required  that  the  railroad  upon  which  the  train  was  run 
by  defendant  as  a  conductor  was  not  a  street  railroad. 
If  such  was  the  character,  it  is  clear  to  them  that  the 
statute  under  which  the  indictment  was  preferred  has  no 
application.  Indeed,  the  testimony  established  that  the 
railroad  was  being  operated  by  a  street  railway  compa- 
ny, and  there  is  nothing  shown,  in  their  judgment,  which 
sufficiently  overcomes  this  fact.  Every  other  fact  proved 
is  entirely  compatible  with  this  one.  And  clearly,  in 
the  absence  of  some  aflSrmative  evidence  to  the  contrary, 
it  will  not  be  presumed  the  road  was  not  a  street  rail- 
road. I  do  not  think  it  makes  any  difference  whether 
the  line  was  a  street  car  line  or  not,  in  a  technical  sense, 
as  the  cars  upon  \^^hich  the  defendant  was  a  conductor 
were  not  such  a  train  as  is  contemplated  by  the  statute. 

The  judge  of  the  city  court  erred  in  finding  the  defend- 
ant guilty,  and  the  judgment  is  reversed,  and  the  cause 
is  remanded. 

Keversed  and  remanded. 

Tyson,  C.  J.,  and  Dowdell  and  McClellax,  J  J., 
concur. 


Thompson  V.  The  State, 

Petit  Larceny, 

(Decided  Feb.  14th,  1907.    43  So.  Rep.  115.) 

1-  Criminal  Law;  Appeal;  Review;  Motion  to  Quash  Venire. — Al- 
though the  bin  of  exceptions  recites  that  a  motion  to  quash 
the  yenire  was  overrnled  oy  the  trial  court,  it  does  not  present 
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that  question  for  review,  on  appeal,  in  the  absence  of  an 
entry  in  the  judgment  showing  the  court's  ruling  on  the  mo- 
tion. 
2. — Larceny;  Sufficiency  of  Evidence. — Evidence  In  this  case  exam- 
ined and  held  sufficient  to  warrant  the  jury  In  finding  that  de- 
fendant obtained  the  property  with  fraudulent  intent  to  con- 
vert it  to  his  own  use. 

Appeal  from  Pike  County  Law  Court. 

Heard  before  Hon.  A.  H.  Owens. 

The  defendant  was  indicted  for  petit  larceny,  the  tak- 
ing of  a  ring  of  the  value  of  $15.  The  evidence  tended 
to  show  that  Evelina  Bradberry  got  a  ring,  which 
was  found  by  her  little  grand-daughter,  and  that  she 
had  had  the  same  for  two  or  more  years;  that  she  had 
made  no  secret  about  having  it;  that  she  and  her  son 
often  wore  the  ring.  The  evidence  further  tended  to 
show  that  Pomp  Bradberry  wore  the  ring  to  defendant's 
place  of  business  one  night,  and  defendant  asked  him  to 
let  him  see  the  ring ;  that  he  gave  the  ring  to  defendant, 
and  on  leaving  the  house  defendant  was  gone,  and  he 
failed  to  ask  him  for  it ;  that  he  went  back  the  next  night 
to  see  defendant  about  the  ring,  but  did  not  ask  him 
about  it;  that  the  morning  after  he  went  to  defendant 
for  the  ring,  and  defendant  told  him  that  he  had  lost  it 
oflf  his  finger  that  morning  while  washing  his  face  and 
hands,  and  must  have  thrown  it  out  with  the  water.  Wit- 
ness then  went  to  defendant's  home,  and  looked  about 
the  washstand  and  the  place  where  the  water  was 
thrown  out,  but  failed  to  find  the  ring,  and  went  back 
and  told  defendant  he  could  not  find  it.  Defendant  then 
said  he  must  have  lost  it  in  the  bed.  Witness  went  to 
defendant's  home  again,  searched  the  room  and  the  bed 
with  the  aid  of  defendant's  wife,  and  could  not  find  the 
ring.  Witness  went  back  to  defendant's  place  of  busi- 
ness and  told  him  he  could  not  find  the  ring,  and  asked 
him  to  pay  for  it.  Defendant  offered  him  a  small  sum 
in  payment  for  the  ring,  which  he  declined  to  accept; 
and  defendant  had  never  paid  him  anything.  Defend- 
ant, testifying  for  himself,  stated  that  Pomp  Bradberry 
pulled  off  the  ring  in  his  place  of  business  and  asked  him 
if  he  could  fix  the  set  in  the  ring.     Defendant  said  he 
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could  fix  it  by  stricking  it  in  with  a  paste  he  used  in 
fixing  the  tips  on  the  billiard  cues,  and  that  defendant 
requested  him  to  do  so ;  that  he  fixed  it,  and  placed  the 
ring  on  a  shelf  in  his  place  of  business  to  dry,  and  never 
thought  any  more  about  the  ring  until  the  witness  call- 
ed for  it ;  that  he  looked  for  it  where  he  had  left  it,  but 
could  not  find  it;  that  a  number  of  people  had  been  in 
and  about  his  place  of  business  during  the  day  the  ring 
was  there,  and  that  he  did  not  know  what  became  of  it ; 
that  he  offered  to  pay  $5  for  the  loss  of  the  ring,  but  that 
the  owner  of  the  ring  wanted  $18,  which  was  an  exhorbi- 
tant  price  for  it.  The  defendant  requested  the  general 
affirmative  charge,  which  was  refused. 

D.  A.  Bakeb^  for  appellant. — No.  brief  came  to  the 
reporter. 

Alexander  M.  Garber^  Attorney  General,  for  State. 
— The  motion  to  quash  the  venire  cannot  be  considered. 
— Spraggins  v.  The  State ,  139  Ala.  93;  Odston  v.  Mor 
rengoy  etc.,  139  Ala.  465.  The  court  properly  refused 
the  general  charge  to  the  defendant. — Bonner  v.  The 
atate,  125  Ala.  49  and  cases  there  cited. 

DENSON,  J. — A  motion  was  made  in  the  court  below 
to  quash  the  venire  of  jurors  sumomned  for  the  second 
week  of  the  term  of  the  court.  The  bill  of  exceptions  re- 
cites that  this  motion  was  overruled,  but  there  is  no  en- 
try in  the  judgment  proper  showing  that  the  court  made 
any  ruling  on  the  motion.  In  this  state  of  the  record 
we  will  not  review  the  ruling  of  the  court  on  the  mo- 
tion.— Qaston  v.  Marengo  Improvement  Co.,  139  Ala. 
465,  36  South.  738;  Spraggins'  Case,  139  Ala.  93-102,  35 
South.  1000. 

Under  the  evidence  in  the  case  it  was  open  for  the 
jury  to  infer  that,  at  the  time  the  defendant  obtained  the 
ring  from  the  state's  witness,  he  did  so  with  the  fraudu- 
lent intent  of  converting  it  to  his  own  use. — Holbrook  v. 
State,  107  Ala.  154,  18  South.  109,  54  Am.  St.  Rep.  65; 
Talberfs  Case,  121  Ala.  33,  25  South.  690;  Boomer's 
Case,  125  Ala.  49,  27  South  783;  Dickin's  Case. 
142  Ala.  52,  39  South.  14,  110  Am.  St.  Rep.  17; 
Pierce's  Case,  124  Ala.  66,  27  South.  269;  Washington's 
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Case,  106  Ala.  58,  17  South.  546;  Eggleston's  Case,  129 
Ala.  83,  30  South.  582;  Levy's  Case,  79  Ala.  259;  Ver- 
berg's  Case,  137  Ala.  73,  34  South.  848,  97  Am.  St.  Rep. 
17.  It  follows  that  the  affirmative  charge,  requested  by 
defendant,  was  properly  refused. 

No  error  appears  in  the  record,  and  the  judgment 
must  be  affirmed. 

Affirmed. 

Tyson,  C.  J.,  and  Haralson  and  Simpson,  JJ.,  con- 
cur. 


Perry,  et  al.  v.  State. 

Maliciously  Defacing  a  Dwelling. 
(Decided  Feb.  7th,  1907.    43  So.  Rep.  18.) 

1.  Criminal  Law;  Verdict;  Sufficiency. — ^Where  several  are  jointly 

indicted  and  tried  and  conviction  had,  a  verdict  assessing  as  a 
fine  a  single  or  lump  sum,  is  invalid;  the  verdict  should  as- 
sess a  fine  separately  against  each  offender. 

2.  Malicious  Mischief;  Willful  Injury  to  Real  Estate. — The  offense 

denounced  by  Section  5620,  Code  1896,  is  one  against  the  pos- 
session and  does  not  Involve  ownership;  Hence,  one  charged 
with  that  offense  is  not  entitled  to  inquire  into  the  right  of  the 
possession  of  the  person  in  actual  occupancy  at  the  time  of  the 
injury. 

3.  Same;    Indictment;    Sufficiency. — An    Indictment   charging   that 

the  defendants  willfully  injured  or  defaced  the  property  of 
a  person  therein  named  is  not  open  to  the  objections  that  it 
fails  to  allege  the  ownership  of  the  dwelling,  and  that  it 
charges  the  defendants  with  committing  the  offense  jointly. 

4.  Criminal  Laic;  Conviction;  Judgment. — Upon  the  conviction  of  the 

defendant  and  the  assessment  of  a  fine  against  him,  unless  the 
fine  and  costs  are  paid  or  judgment  confessed,  the  judgment 
must  show  either  that  he  was  imprisoned  or  sentenced  to 
hard  labor.     (Sections  5423-5425,  Code  1896.) 

Appeal  from  Walker  Law  and  Equity  Court. 
Heard  before  Hon.  T.  L.  Sowell. 
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The  indictment  alleged  that  Ab  Perry,  Simon  Garret, 
and  Arresto  Weems  did  willfully  injure  or  deface  a  dwel- 
ling house,  the  property  of  J.  J.  Earnest,  against,  etc. 
Demurrers  were  interposed  as  follows:  "It  does  not 
charge  any  offense  known  to  the  laws  of  the  state  of  Ala- 
bama. (2)  It  does  not  allege  that  the  house  alleged  to 
have  been  defaced  belonged  to  J.  J.  Earnest.  (3)  It  does 
not  show  to  whom  the  house  belonged  that  is  alleged  to 
hate  been  defaced.  (4)  Because  the  person  who  may 
happen  to  have  a  dwelling  on  the  property  is  not  the 
person  injured,  as  contemplated  by  the  statute  under 
which  the  indictment  was  drawn  (section  5620  of  the 
Code  of  Alabama),  but  the  actual  owner;  hence  the  in- 
dictment is  defective  in  not  alleging  who  is  the  owner  of 
the  property.  (5)  Because  the  indictment  charges  no 
offense  known  to  the  laws  of  the  state  of  Alabama,  in 
this :  that  it  attempts  to  charge  the  defendants  with  com- 
mitting an  offense  jointly  which  could  not  be  jointly 
committed.  (6)  Because  the  defendants  are  charged 
jointly  with  committing  one  and  the  same  offense,  which 
offense  cannot  be  jointly  committed.  (7)  Because  there 
is  a  misjoinder  of  the  defendants."  And  others  raise  the 
same  question  as  presented  by  the  last  three  demurrers. 
The  evidence  tended  to  show  that  the  party  alleged  to  be 
the  owner  of  the  house  defaced  had  gone  upon  certain 
lands  belonging  to  another  than  him  and  built  a  house, 
and  had  occupied  the  same  for  14  years;  that  the  land 
upon  which  the  house  was  located  belonged  to  the  other, 
and  not  to  Earnest.  The  defendants  proposed  to  show 
that  the  lands  belonged  to  a  certain  person,  but  were  not 
permitted  to  do  so  by  the  trial  court.  The  defendants 
also  offered  to  show  that  a  certain  witness  for  the  state 
was  a  woman  who  kept  a  bad  house,  and  that  bad  per- 
sons were  accustomed  to  go  there;  that  her  house  was 
near  the  house  defaced ;  and  thus  to  account  for  the  pres^ 
ence  of  other  persons  near  this  house,  in  connectiom  with 
the  fact  that  these  defendants  were  not  there.  The  court 
refused  to  permit  this  evidence,  but  said  that  the  defend- 
ants might  show  that  the  witness  was  of  bad  character 
for  truth  and  veracity. 

Ray  &  Leith,  and  Acuff  &  McCuli>om,  for  appellant. 
— Charges  2,  3,  4  and  A  should  have  been  given  as  the 
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indictment  should  have  alleged  the  owner  of  the  injured 
property.  Otherwise,  a  mere  trespasser  could  get  the 
fine.— §  5620,  Code  1896;  Wright  v.  The  State,  136  Ala. 
145;  Mattox  v.  The  State,  122  Ala.  110;  63  Ala.  108;  43 
Ala.  330 ;  44  Ala.  380 ;  28  Ala.  71 ;  26  Ala.  12 ;  7  Ala.  728. 
The  verdict  of  the  jury  in  this  case  is  not  sufficient  to 
support  the  judgment.— 19  Ency.  P.  &  P.  pp.  468-469 ; 
25  Am.  &  Eng.  Enc.  L.  2^]  Johnson  v.  State,  29  N.  G.  L. 
453 ;  Sturgeon  v.  Oray,  96  Ind.  166 ;  Miller  v.  People,  47 
111.  App.  472;  Caldwell  v.  Com.,  7  Dana,  229;  State  v. 
Berry,  21  Mo.  504.;  Waltger  v.  State,  3  Wis.  785. 

Massey  Wilson,  Attorney  General,  for  State. — The 
offense  was  against  the  possession  and  the  allegation 
was  sufficient  that  it  was  the  property  of  J.  J.  Earnest. 
— Lawson  v.  The  State,  100  Ala.  70;  Wallace  v.  The 
State,  124  Ala.  87;  Parham  v.  The  State,  125  Ala.  57; 
Brunson  v.  The  State,  140  Ala.  201 ;  Hannon  t?.  The 
State,  73  Ala.  47;  Matthews  v.  The  State,  81  Ala.  66; 
Sewell  V.  The  State,  82  Ala.  57.  The  appellants  were 
not  improperly  joined  in  the  indictment. — McOee  v.  The 
State,  58  Ala.  76;  Townsend  v.  The  State,  137  Ala.  21; 
Elliott  V.  The  State,  26  Ala.  78.  Earnest  not  being  a 
trespasser  his  possession  was  within  the  protection  of 
the  law. — Reddock  v.  Long,  124  Ala.  260;  Anderscm  t?. 
Mealer,  56  Ala.  621,  Earnest's  character  was  not  in  is- 
sue.— Linton  v.  The  State,  88  Ala.  216 ;  Rhea  v.  The 
State,  100  Ala.  119;  Spicer  v.  The  State,  105  Ala.  123. 
The  wife  was  incompetent  as  a  witness. — Lyde  v.  The 
State,  132  Ala.  43,  \  Holly  v.  The  State,  105  Ala.  100. 

McCLELLAN,  J. — The  appellants  were  jointly  indict- 
ed for  violation  of  section  5620,  Code  1896.  Upon  their 
joint  trial  the  jury  returned,  and  the  court  received,  the 
following  verdict:  "We,  the  jury,  find  the  defendants 
guilty  us  charged  in  the  indictment,  and  assess  a  fine  of 
one  hundred  dollars" — the  foreman  signing  it.  The  judg- 
ment followed  the  verdict.  The  verdict  was  invalid  since 
it  failed  to  separately  assess  a  fine  against  each  offender. 
The  reason  is  apparent,  viz.,  that  payment  of  the  whole 
fine  may  be  recovered  from  one  of  the  defendants,  thus 
permitting  the  others  to  escape  punishment,  and  thereby 
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savoring  of  the  punishment  of  one  man  for  the  guilt  of 
another. — Jones  v.  Commonwealth,  1  Call  (Va.)  555;  4 
Bacon's  Abr.  p.  234;  2  Hawkins,  p.  635;  Bosley's  Case, 
7  J.  J.  Marsh.  (Ky.)  599;  Medis  &  Hill  Case,  27  Tex. 
App.  194,  11  S.  W.  112,  11  Am.  St.  Rep.  192;  Ceasar's 
Ca^e,  30  Tex.  App.  274,  17  S.  W.  258. 

The  oflfense  denounced  in  section  5620  is  one  against 
the  possession,  and  does  not  involve  the  ownership,  of 
the  land.  This  court  in  passing  upon  a  not  materially 
(for  this  purpose)  dissimilar  statute,  affords  authority 
for  the  view  above  announced. — Walla^e^s  Ca^e,  124  Ala. 
87,  26  South.  932;  HilVs  Case,  104  Ala.  64,  16  South. 
114.  The  bill  of  exceptions  shows  that  Earnest  was  in 
actual  possession  of  the  injured  dwelling,  and  had  been 
for  many  years.  The  defendants  were  properly  not  al- 
lowed to  institute  an  investigation  into  the  rightfulness 
of  his  possession.  The  special  charges  stating  a  contrary 
conclusion  were  correctly  refused. 

The  indictment  is  valid,  and  not  subject  to  the  objec- 
tions taken  to  it. 

The  effort  to  inquire  into  the  character  for  chastity 
alone  of  one  of  the  witnesses  was  properly  disallowed. — 
Rhea's  Case,  100  Ala.  119,  14  South.  853;  Spicer's  Case, 
105  Ala.  123,  16  South.  706. 

When  a  fine  is  assessed  against  a  defendant,  the  trial 
court  must  either  imprison  him  in  the  county  jail  or  sen- 
tence him  to  hard  labor  for  the  county,  as  directed  by 
sections  5423-5425,  unless  the  fine  and  costs  are  paid  or 
judgment  is  confessed.  This  does  not  appear  to  have 
been  done  in  the  present  case. 

The  judgment  is  reversed,  and  the  cause  remanded. 

Reversed  and  remanded. 

Tyson,  C.  J.,  and  Dowdell  and  Anderson,  JJ.,  con- 
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Daniel  v.  The  State. 

fuelling  lAquor  Without  License, 

(Decided  Feb.  17th,  1907.    43  So.  Rep.  22.) 

1.  Criminal  Law;  Misnomer;  Jury  Question. — Where  a  plea  of  mis- 

nomer Is  interposed  and  the  evidence  on  the  plea  is  in  conflict 
Its  decision  is  properly  submitted  to  the  jury. 

2.  Intoxicating    Liquors;    Indictment;    Requisite. — ^An    indictment 

charging  that  the  defendant  sold  spirituous,  vinous  or  malt 
liquors  without  a  license  and  contrary  to  law,  is  in  code  form 
and  unobjectionable. 

3.  Same;  Sale  or  Gift. — ^An  indictment  charging  that  defendant  gave 

away  or  otherwise  disjposed  of  spirituous,  vinous  or  malt  li- 
quors without  license  and  contrary  to  law,  charges  no  offense. 

4.  Indictment;  Demurrer. — ^The  proper  mode  of  reaching  a  defect 

In  an  indictment  is  by  demurrer  and  not  by  motion  to  quash. 

5.  Same;  Discretion  of  Court. — Motion  to  quash  an  indictment  for 

defects  in  the  charging  portion  is  addressed  to  the  discretion  of 
the  court,  and  is  not  reviewable  unless  abused. 
G.  Intoxicating  Liquors;  Sale;  Evidence. — Evidence  that  the  clerk 
sold  the  liquor  without  a  showing  that  defendant  authorized 
a  sale,  will  not  support  a  charge  of  the  sale  of  the  liquor  by  the 
defendant. 

7.  Criminal  Law;  Judicial  Notice. — The  court  does  not  judicially 

know  that  "hop-ale  or  hop-jack"  is  a  malt  liquor. 

8.  Intoxicating  Liquors;  Evidence;  Jury  Question. — Whether  hop-ale 

or  hop-jack  Is  a  malt  or  Intoxicating  liquor,  is  one  of  fact  for 
the   jury   to    determine. 

9.  Same;  Evidence;  Admissibility. — Where  the  defendant  Is  charged 

with  the  sale  of  spirituous,  vinous  or  malt  liquors,  and  it  is 
sought  to  establish  the  charge  that  he  sold  hop-ale  or  hop-jack. 
It  Is  competent  for  the  lefendant  to  show  by  the  manufacturer 
of  such  beverage  that  it  was  not  si)lrltuous,  vinous  or  malt  li- 
quor. 

Appeal  from  Bessemer  City  Court. 
Heard  before  Hon.  William  Ja(^kson. 
The  indictment  in   this  case  was  as  follows    (after 
usual  caption)  :    "That  Will  Daniel  sold  spirituous,  vi- 
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nous,  or  malt  liquors  without  a  license  and  contrary  to 
law;  (2)  that  Will  Daniel  did  give  away  or  otherwise 
dispose  of  spirituous,  vinous,  or  malt  liquors  without  a 
licence  and  contrary  to  law;  (3)  that  Will  Daniel  did 
unlawfully  sell,  give  away,  or  otherwise  dispose  of  spir- 
ituous, vinous,  or  malt  liquors,  or  other  intoxicating  bev- 
erages, within  three  miles  of  Belle  Sumter,  a  coaling 
ground  in  precinct  3,  in  Jefferson  county,  and  not  in  an 
incorporated  town  having  police  jurisdiction  both  day 
and  night — against,"  etc.  To  this  indictment  the  de- 
fendant filed  a  plea  of  misnomer,  alleging  that  his  name 
was  not  "Daniel,"  but  "McDaniel,"  and  that  he  is  not 
known  or  called  by  the  name  of  "Daniel."  This  plea 
was  submitted  to  the  jury  under  the  evidence,  and  issue 
found  against  defendant.  The  defendant  also  moved  to , 
quash  the  indictment,  and  each  count  thereof:  "(1)  Be- 
cause said  indictment  does  not  charge  any  offense  under 
the  laws  of  Alabama.  (2)  It  does  not  charge  any  offense 
known  to  the  common  law.  (3)  Said  indictment 
charges  in  the  disjunctive  two  offenses,  and  the  averment 
of  each  disjunctive  is  ins^ifficient  to  constitute  an  of- 
fense. (4)  Neither  does  any  count  thereof  in  said  in- 
dictment aver  that  the  alleged  selling,  giving  away,  or 
otherwise  disposing  of  spirituous,  vinous,  or  malt  li- 
quors, or  other  intoxicating  beverages,  was  within  two 
miles  of  any  coaling  grounds  in  the  county  of  Jefferson. 
(5)  It  is  not  alleged  in  said  indictment  that  the  alleged 
selling,  giving  away,  or  otherwise  disposing  of  vinous, 
spirituous,  or  malt  liquors,  or  other  intoxicating  bever- 
ages, was  done  without  a  license  or  contrary  to  law.  (6) 
It  is  not  alleged  in  said  indictment,  or  any  of  the  counts 
thereof,  that  said  acts  were  not  done  in  an  incorporated 
town  having  police  regulation  both  by  day  and  night. 
(7)  For  that  the  act  upon  which  this  prosecution  is 
based  has  been  repealed  by  an  act  to  provide  for  the  rev- 
enue of  the  state,  approved  March  4, 1903."  This  motion 
was  granted  as  to  the  third  count,  and  overruled  as  to 
the  other  two.  The  facts  in  the  record  are  suflSciently 
set  out  in  the  opinion.  To  raise  the  questions  presented, 
the  defendant  requested  in  writing  the  following 
charges,  which  the  court  refused:  "(1)  If  the  jury  be- 
lieve the  evidence  in  this  case,  they  must  find  the  defend- 
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ant  not  guilty.  (2)1  charge  you,  gentlemen  of  the  jury, 
that  'Hop- Ale/  or  'Hop- Jack,'  is  not  a  malt  liquor.  (3) 
I  charge  you  that  the  state  must  show  beyond  a  reason- 
able doubt  and  to  a  moral  certainty  that  the  defendant 
sold,  gave  away,  or  otherwise  disposed  of  spirituous,  vi- 
nous, or  malt  liquors  without  a  license  and  contrary  to 
law,  and  that  the  evidence  must  satisfy  you  beyond  a 
reasonable  doubt  that  'Hop- Ale,'  or  'Hop-Jack,'  is  a  spir- 
ituous, vinous,  or  malt  liquor  before  you  can  convict  the 
defendant."  In  its  oral  charge  the  court  stated  to  the 
jury :  "I  charge  you,  gentlemen  of  the  jury,  as  a  matter 
of  law,  that  'Hop-Ale,'  or  'Hop-Jack,'  is  a  malt  liquor." 
The  defendant  excepted  to  this,  and  also  to  the  follow- 
ing oral  charge  of  the  court:  "If  you  believe  the  evi- 
dence in  this  case,  that  the  defendant  did,  within  twelve 
months  before  the  finding  of  this  indictment  in  this 
county,  sell  'Hop-Jack,'  or  'Hop-Ale,'  you  should  find 
him  guilty." 

Frank  S.  White  &  Sons,  for  appellant. — ^The  act  up- 
on which  this  prosecution  is  based  was  repealed  by  Gen- 
eral Acts  1903,  page  209.  The  names  are  not  idem  so- 
nans  and  the  afl9rmative  charge  should  have  been  given 
for  the  defendant. — Humphreys  r.  Whiten^  17  Ala.  30; 
Jacobs  V.  The  State,  61  Ala.  448;  Underwood  v.  The 
State,  72  Ala.  220;  Merlett  t\  The  State,  100  Ala.  42. 
The  state  failed  to  make  out  the  offense  charged.  Wheth- 
er the  liquor  was  a  malt  liquor  or  not  must  be  proven. — 
62  Me.  242;  52  Kan.  53.  It  must  be  decided  by  the  evi- 
dence in  each  particular  CR^e,^\Vadsicorth  v.  Duncan, 
98  Ala.  610.  It  is  a  question  of  fact  for  the  jury. — Hin- 
ton  V,  The  State,  132  Ala.  30;  Allred  t\  The  State,  89 
Ala.  112;  Wall  v.  The  State,  78  Ala.  418.  The  court 
erred  in  reference  to  the  evidence  of  Witherspoon. — 40 
Ala.  60;  21  Ala.  571;  34  Ala.  262.  The  court  erred  in 
excluding  the  testimony  of  Dr.  Schulhofer. — Pettaway 
r.  The  State,  36  Texas  Criminal,  97;  Couitnonwealth  t\ 
PeaJic,  110  Mass.  410;  State  v,  Piche,  98  Me.  348;  West 
V,  State,  39  Ind.  App.  161;  Karle  v.  The  State,  87  Ala. 
17;  69  Ala.  2S5;Knowles  t\  The  State.  80  Ala.  9;  91  Ala. 
47;  98  Ala.   610;  40  Kan.  87;  38  Am.   Rep.   344.    The 
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court's  oral  charge  was  erroneous.— 44  S.  W.  491;  52 
Kan.  53 ;  67  Me.  242,  and  authorities  supra. 

Massby  Wilson,  Attorney  General,  for  State. — No 
brief  came  to  the  reporter. 

DOWDELL,  J.— The  defendant  filed  a  plea  of  mis- 
nomer to  the  indictment.  Issue  was  joined  on  this  plea. 
The  evidence  was  in  conflict.  The  court  properly  sub- 
mitt^  the  question  to  the  jury. 

The  indictment  contained  three  counts.  The  defend- 
ant moved  to  quash  the  indictment,  and  each  and  every 
count  thereof.  The  court  sustained  the  motion  to  quash 
as  to  the  third  count,  but  overruled  it  as  to  the  fij-st  and 
second  counts.  The  first  count  is  in  Code  form  and  un- 
objectionable. The  second  count  is  defective,  but  the 
proper  mode  of  reaching  the  defect  was  by  demurrer, 
and  not  by  motion  to  quash. — Boulo  v.  State,  49  Ala.  22. 
Moreover,  the  motion  to  quash  an  indictment  is,  as  a 
general  rule,  addressed  to  the  discretion  of  the  court,  and 
in  the  present  case,  on  the  grounds  predicated  in  the  mo- 
tion, the  rule  applies. — White  v.  State,  74  Ala.  31. 

The  evidence  shows  that  the  defendant  was  a  mer- 
chant at  Belle  Sumter,  Ala.,  in  precinct  3,  Jefferson 
county,  and  that  he  dealt  in  groceries  and  soft  drinks; 
that  one  Jim  Clark  was  a  clerk  in  defendant's  store  at 
said  place;  and  that  said  clerk  sold  to  the  witness  a  li- 
quor called  "Hop-Ale,"  or  "Hop-Jack."  The  two  im- 
portant questions  presented  by  the  record  are:  First, 
can  the  defendant  be  convicted  on  proof  of  sale  made  by 
his  clerk,  without  proof  that  the  defendant  participated 
in  the  act  or  authorized  the  doing  of  it?  Second,  can 
the  court  say,  as  matter  of  law,  that  the  liquor  called 
"Hop- Ale,"  or  "Hop-Jack,"  is  a  malt  liquor,  or  that  it  is 
intoxicating? 

As  to  the  first  question,  in  the  absence  of  any  evidence 
tending  to  show  that  the  defendant  participated  in  the 
act  of  selling  by  said  Clark,  or  that  he  authorized  Clark 
to  make  the  sale,  and  the  mere  fact  that  Clark  was  the 
defendant's  clerk,  witliout  more,  is  insufl9cient  to  show 
this.  The  defendant  could  not  be  held  criminally  re- 
8i)onsible  for  Clark's  act. — SeihcH  r.  State,  40  Ala.  60; 
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Nail  V.  State,  34  Ala.  262 ;  Patterson  v.  State,  21  Ala. 
571. 

As  to  the  second  question  :  In  AUred  v.  State,  89  Ala, 
112,  8  South.  56,  it  was  held  that  "malt  liquors"  in- 
cluded "ale,"  and  hence  the  courts  judicially  know  ale 
to  be  a  malt  liquor.  The  courts,  however,  cannot  judic- 
ially know  that  the  liquor  called  "Hop-Ale,"  or  "Hop- 
Jack,"  is  the  same  as  ale.  The  name  would  naturally 
indicate  a  difference.  It  was  also  said  in  Allred^s  Case, 
supra,  that  "malt  liquors"  included  "beer."  In  the 
cases  of  State  i\  Starr,  67  Me.  242,  and  State  v.  McCaf- 
ferty,  63  Me.  223,  it  was  held  that  it  was  a  question  for 
the  jury  to  determine  whether  a  liquor  called  "Hop-Ale" 
was  a  malt  liquor  or  intoxicating.  In  the  case  of  State 
V.  May,  52  Kan.  53,  34  Pac.  407,  it  was  held  that  it  was 
a  question  for  the  jury  whether  a  liquor  called  "Hop- 
Tea"  is  intoxicating.  In  Barnes  v.  State,  (Tex.  Cr.  App. 
1898 )  44  S.  W.  491,  it  was  said  a  court  does  not  judicial- 
ly know  that  "Hop- Ale"  is  intoxicating.  There  must  be 
aflSrmative  proof  to  establish  this  fact,  and,  where  the 
prosecuting  witness  testifies  that  he  does  not  know 
whether  this  substance  is  intoxicating  or  not,  a  convic- 
tion cannot  be  sustained.  In  the  case  before  us  the  li- 
quor for  the  sale  of  which  the  defendant  is  prosecuted  is 
called  "Hop- Ale,"  or  "Hop- Jack."  We  are  quite  certain 
that  the  court  cannot  judicially  know  that  "Hop- Jack" 
is  a  malt  liquor,  or  that  it  is  intoxicating,  and,  under  the 
above  authorities,  we  are  of  the  opinion  that  the  court 
cannot  say  as  matter  of  law  that  "Hop-Ale"  is  a  "malt 
liquor,"  or  intoxicating,  and  that  the  question  is  one  of 
fact,  which  should  be  left  to  the  jury.  The  evidence  in 
the  case  before  us,  without  conflict  or  dispute,  showed 
that  the  liquor  called  "Hop-Ale,"  or  "Hop-Jack,"  was 
not  intoxicating.  The  defendant  proposed  to  show  by 
the  manufacturer  of  "Hop-Ale,"  or  "Hop-Jack,"  that  it 
was  not  a  "malt  liquor" ;  but  this  the  trial  court  would 
not  permit.  The  court  should  have  allowed  this  proof 
to  be  made. 

The  questions  above  discussed  were  raised  both  on  the 
introduction  of  evidence  and  requested  instructions  to 
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the  jury.    What  we  have  said  will  sufficiently  point  out 
the  errors  committed  by  the  trial  court. 
Reversed  and  remanded. 

Tyson^  C.  J.  and  Haralson  and  Simpson,  JJ.,  concur. 


Dinkins  v.  The  State, 

Selling  Liquor  Without  a  License. 

(Decided  Feb.  14th,  1907.    43  So.  Rep.  114.) 

Intoxicating  lAquora;  Offense;  Liquor* s  Prohibited;  Malt  Liquor. — 
Under  Acts  1886-87,  p.  065,  it  is  an  offense  to  sell  a  fluid  con- 
taining malt,  or  a  weak  solution  of  malt  liquor,  although  such 
liquid  is  without  intoxicating  effect. 

Appeal  from  Montgomery  City  Court. 
Heard  before  Hon.  W.  H.  Thomas. 
Oliver  Dinkins  was  convicted  of  selling  liquor  with- 
out a  license,  and  appeals.    Reversed  and  remanded. 

Hill,  Hill  &  Whiting,  for  appellant. — The  court 
erred  in  giving  the  affirmative  charge  for  the  state.  At 
most  it  was  a  question  to  be  submitted  to  the  jury  as  to 
whether  the  defendant  was  guilty. — Tinker  v.  The  State, 
90  Ala.  647;  Aired  v.  The  State,  89  Ala.  112;  Brantley 
V.  The  State,  91  Ala.  47;  Hinton  v.  The  State,  132  Ala. 
29. 

Massey  Wilson,  Attorney  General,  for  State. — It  was 
wholly  immaterial  whether  the  liquor  was  intoxicating 
or  not— Feibehnan  v.  The  State,  130  Ala.  122.  The  bur- 
den was  on  the  defendant  to  show  that  he  has  a  license. 
—Heath  v.  The  State,  99  Ala.  179;  Freiberg  v.  The 
State,  94  Ala.  91. 

DENSON,  J. — The  indictment  is  in  Code  form,  as 
provided  by  section  5077  of  the  Code  of  1896,  and  under 
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it  "any  act  of  retailing  in  violation  of  the  law  may  be 
proved  and  for  any  violation  of  any  special  and  local 
laws  regulating  or  prohibiting  the  sale  of  vinous,  spirii- 
uous  or  malt  liquors  within  the  place  specified,  such 
form  shall  be  good  and  sufficient."  By  an  act  of  the 
(xeneral  Assembly  approved  February  28,  1887  (Acts 
1880-87,  p.  665),  the  sale,  giving  away,  or  otherwise  dis- 
posing of  vinous,  spirituous,  or  malt  liquors  in  the 
county  of  Montgomery,  outside  of  the  corporate  limits 
and  police  jurisdiction  of  the  city  of  Montgomery,  is  pro- 
hibited and  penalized.  The  proof  in  the  instant  case 
tends  to  show  the  sale  of  a  tonic  in  bottles  labeled 
"Cook's  Malt  Tonic,"  and  also  tends  to  show  that  the 
tonic  was  a  fluid,  that  it  contained  some  malt  and  was 
a  "weak  solution  of  some  malt  liquor,"  but  that  it  had 
no  intoxicating  effects. 

It  is  insisted  by  the  defendant  (appellant)  that,  to 
authorize  a  conviction,  it  was  incumbent  on  the  state  to 
show  that  the  fluid  sold  containtMi  an  appreciable  quan- 
tity of  malt  liquor,  or  that  the  malt  was  the  predomi- 
nant element;  and  Brantley's  Oasr,  91  Ala.  47,  8  South. 
816,  is  cited  and  relied  on  in  support  of  the  contention. 
In  that  case  the  indictment  was  in  the  same  form  as  the 
one  here,  and  it  was  sought  to  secure  a  conviction  under 
a  local  statute  which  prohibited  the  sale,  giving  away,  or 
otherwise  disposing  of  vinous,  spirituous,  or  malt  li- 
quors, intoxicating  bitters,  or  any  other  intoxicating 
drink,  by  proof  of  a  sale  of  intoxicating  bitters  known 
as  "ITarter's  Wild  Cherry  Tonic,"  or  "Cherry  Bitters" ; 
and  the  court  did  hold  that,  in  order  to  secure  a  convic- 
tion under  the  indictment,  it  was  indispensable  to  show 
that  the  bitters  sold  contained  an  appreciable  quantity 
of  one  of  the  chisses  of  liquors  specified  in  the  indict- 
ment. This  ruling  is  based  upon  the  satisfactory  rea- 
soning that,  as  the  form  of  the  indictment  is  exclusive 
in  resi>ect  to  all  li(iuors  not  menticmed  therein,  a  convic- 
tion could  not  be  sustained  under  it  on  proof  of  a  sale 
of  intoxicating  bitters,  unless  such  bitters  contained  an 
appreciable  quantity  of  one  of  the  classics  of  liquors  spec- 
ified in  the  indictn\ent.— .W/r(7/\s'  Case,  89  Ala.  112,  8 
Scmth.  rM.  In  FcihvJnHDrs  Casr.  130  Ala.  122,  30 
South.  384,  the  defendant  was  'indicted,  tried,  and  con- 
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victed  for  selling  vinous,  spirituous,  or  malt  liquors 
without  a  license  and  contrary  to  law."  The  statute  un- 
der which  the  conviction  was  had  prohibited  the  selling 
of  spirituous,  vinous,  or  malt  liquors,  or  intoxicating 
bitters  or  beverages,  within  three  miles  of  Ruhama  Bap- 
tist Church,  Jefferson  county  (Acts  1880-81,  p.  156).  It 
was  shown  on  the  trial  of  the  case  that  the  defendant,  at 
East  Lake,  within  three  miles  of  said  church,  sold  a  li- 
quor known  as  "Hop  Jack,"  which  contained  from  1  3-4 
to  2  per  cent,  alcohol,  and  that  it  was  produced  by  fer- 
mentation of  malted  barley,  diluted  with  water,  and 
was,  therefore,  a  malt  liquor ;  but  it  was  not  capable  of 
producing  intoxication.  The  defendant  moved  to  ex- 
clude all  the  testimony  upon  the  ground  that  "the  bev- 
erage shown  to  have  been  sold  by  the  defendant  was  not 
within  the  statute,  and  that  ^Hop  Jack'  was  not  intoxi- 
cating." The  court,  through  McCellan,  C.  J.,  reviewing 
the  ruling  of  the  court  overruling  the  motion  to  exclude 
the  evidence,  said:  "We  may,  for  all  the  purposes  of 
this  case,  concede,  without  indicating  any  opinion  upon 
the  question,  that  the  legislature  may  not,  in  the  exer- 
cise of  police  power,  prohibit  the  sale  of  malt  liquor 
which  is  not  intoxicating  nor  otherwise  deleterious  in 
any  way,  where  the  sole  purpose  and  object  is  the  pre- 
vention of  the  sale  of  that  particular  character  or  qual- 
ity of  malt  liquor.  But  it  is  common  knowledge  that 
most  malt  liquors  are  intoxicating  and  harmful  when 
used  excessively,  and  are  capable  of  excessive  use  as  a 
beverage.  The  sale  of  all  such,  of  course,  the  Legislature 
has  the  power  to  prohibit.  But,  if  the  prohibition  should 
go  only  to  the  sale  of  intoxicating  malt  liquors,  there 
w^ould  be  left  open  such  opportunities  for  evasions  and 
there  would  arise  such  difficulties  of  proof  as  the  law 
could  not  be  effectively  exwuted;  and  the  law  makers 
having  the  undoubted  power  to  prohibit  and  to  prevent 
the  sale  of  intoxicating  malt  liquors,  and  to  enact  to 
that  end  a  law  which  can  be  executed  so  as  to  secure  it, 
and  finding  that  this  cannot  be  accomplished  Avithout 
extending  the  prohibition  to  all  malt  liquors,  whether 
intoxicating  or  not,  such  extension,  necessary  to  prevent 
the  sale  of  intoxicants,  is  as  essentially  the  proper  exer- 
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cise  of  the  police  power  as  the  inhibition  with  reference 
to  intoxicants.^' 

The  effect  of  the  ruling  in  that  case  is  that  the  sale 
of  all  malt  liquor,  whether  containing  sufficient  quan- 
tity of  malt  to  produce  intoxication  or  not,  or  whether 
malt  is  the  "predominant  element"  or  not,  may  be  pro- 
hibited by  the  Legislature. — Evan's  Cdse,  113  Ga.  749, 
39  S.  E.  318;  State  v.  O'Connell,  99  Me.  61,  58  Atl.  59. 
There  can  be  no  doubt  in  the  instant  case  that  the  evi- 
dence tended  to  show  the  fluid  sold  by  the  defendant  was 
composed  partly  of  malt,  and  herein  the  case  differenti- 
ates from  the  Brantley  Case,  supra,  and  falls  within  the 
influence  of  the  Feibelman  Case,  supra;  and  under  the 
rule  as  declared  in  Fcihehnan  Case  it  is  of  no  conse- 
quence that  the  fluid  contained  in  the  bottles  sold  to  the 
state's  witness  and  labeled  "Cook's  Malt  Tonic"  did  not 
contain  malt  in  sufficient  quantity  to  produce  intoxi- 
cation, or  that  malt  was  not  the  predominant  element  in 
the  fluid.  If  it  was  composed  in  part  of  malt  liquor, 
the  sale  of  it  is  inhibited  by  the  act  of  the  General  As- 
sembly of  February,  1887,  and  the  defendant  might  be 
convicted  under  the  present  indictment  for  selling  it. 
We  think,  however,  that  the  evidence  as  shown  by  the 
record,  in  respect  to  the  fluid  (containing  malt,  is  not  so 
free  from  adverse  inferences  as  authorized  the  court 
to  give  the  afflrmative  charge  in  favor  of  the  state  or 
the  defendant.  The  question  should  have  been  submit- 
ted to  the  jury  under  appropriate  instructions  by  the 
court.  In  giving  the  charge  for  the  state,  the  court  com- 
mitted reversible  error.  There  is  no  error  in  the  refusal 
of  the  charge  asked  by  defendant. 

The  judgment  is  reversed,  and  the  cause  rcmianded. 

Tyson,  C.  J.,  and  Haralson  and  Simpson,  J  J.,  con- 
cur. 
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Smith  V.  The  State- 

Habeas  Corpus. 
(Decided  Feb.  14th,  1907.    43  So.  Rep.  129.) 

1.  Criminal  Law;  Time  of  Trial;  Discharge  for  Delay;  DiscontinAi' 

ances. — Petitioner  was  convicted  and  sentenced  to  the  peni- 
tentiary on  January  9th,  1905,  the  judgment  was  affirmed,  but 
on  application  for  rehearing,  on  Feb.  4th,  1905,  the  Judgment 
was  annulled  and  the  cause  reversed,  and  defendant  remained 
in  the  custody  of  the  convict  department  until  the  filing  of 
this  petition  for  habeas  corpus  on  Dec.  23rd,  1905.  Held,  this 
did  not  entitled  him  to  a  discharge  for  delay  In  trial,  nor  did 
the  fact  that  one  entire  term  of  the  criminal  court  of  Jeffer- 
son county  passed  without  an  order  having  been  made  in  the 
case,  entitle  him  to  a  discharge  because  of  a  discontinuance,  as 
it  appeared  that  at  the  next  term  a  forfeiture  was  taken  against 
defendant  and  ball  and  an  alias  capias  issued  for  his  arrest. 

2.  Criminal  Law;  Discontinuance, — The  omission  by  a  ministerial  of- 

ficer to  do  something  It  was  his  duty  to  do,  or  the  passing  of  a 
term  of  court  without  entering  an  order  continuing  a  case  on 
.  the  docket  will  not  constitute  such  a  chasm  In  a  criminal  prose- 
cution as  will  work  a  discontinuance.  A  discontinuance  must 
come  from  some  act  of  the  court  or  prosecuting  officer  evldenc- 
lug  an  Intention  to  abandon  the  prosecution. 

Appeal  from  Montgomery  City  Court. 

Heard  before  Hon.  A.  D.  Sayre. 

Appeal  from  a  judgment  and  order  of  the  city  court 
of  Montgomery  on  habeas  corpus,  denying  the  writ.  The 
facts  on  which  the  opinion  is  rested  sufficiently  appear 
therein. 

B.  M.  Allen,  and  Rushton  &  Coleman,  for  appellant. 
Upon  a  reversal  of  the  judgment  of  conviction  the  de- 
fendant should  have  been  returned  to  the  custody  of  the 
sheriff  of  Jefferson  county  and  his  confinement  in  the 
penitentiary  afterwards  was  illegal. — Sec.  4408,  Code 
1896;  White  v.  The  State,  134  Ala.  197. 
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Where  a  prisoner  is  unlawfully  detained  in  custody 
contrary  to  a  legal  judgment  and  sentence,  he  should  be 
discharged  on  a  habeas  corpus. — Kirby  v.  StatCj  62  Ala. 
51;  Ex  Parte  Pearson,  59  Ala.  654;  Ex  Parte  Rand,  99 
Ala.  302,  (14  So.  540) ;  Ex  Parte  Goucher,  103  Ala.  305, 
(15  So.  601) ;  Ex  Parte  King,  82  Ala.  59,  (2  So.  763) ; 
Ex  Parte  Crews,  78  Ala.  457;  Ex  Parte  Espalla,  109 
Ala.  92,  (19  So.  984);  Ex  Parte  Stewart,  98  Ala.  68, 
(3  So.  660) ;  King  v.  State,  62  Ala.  57;  Ex  Parte  White, 
134  Ala.  197;  Ex  Parte  O'Neil,  134  Ala.  189;  Ex  Parte 
O^Ncil,  134  Ala.  664.  Any  unreasonable  detention  of  a 
prisoner  entitles  him  to  be  discharged  by  reason  of  a 
"subsequent  act,  omission  or  event." — Ex  Parte  King, 
supra;  Ex  Parte  Gaucher,  supra.  What  is  a  reasonable 
length  of  time,  depends  upon  the  circumstances  of  the 
particular  case. — Kirby  v.  State,  62  Ala.  51. 

A  discontinuance  is  defined  to  be  a  gap  or  chasm  in 
the  proceedings,  occurring  while  the  suit  is  pending,  and 
the  law,  applicable  thereto,  effects  both  civil  and  crim- 
inal cases. — Drinkard's  Case,  20  Ala.  9 ;  Ex  Parte  HaJh 
47  Ala.  675 ;  2  Brick.  Dig.  p.  367,  Sec.  92,  et  seq. ;  Ex 
Parte  State  of  Alabama,  115  Ala.  123;  Ex  Parte  Sterns, 
104  Ala.  93;  Clark's  Manual  of  Crime  Law,  p.  434.  When 
a  cause  is  discontinued  in  a  criminal  case,  there  is  no 
longer  a  pending  prosecution  upon  which  the  defendant 
may  be  held,  and  he  must  be  discharged. — Ex  Parte 
Sterns,  104  Ala.  97.  Where  the  plaintiff  leaves  a  chasm 
in  the  proceeding  of  his  cause,  as  by  not  continuing  the 
process  regularly  from  day  to  day  and  from  time  to 
time,  as  he  ought  to  do,  the  suit  is  discontinued,  and 
the  defendant  is  no  longer  bound  to  attend,  but  the 
plaintiff  must  begin  again. — Ex  Parte  Hall,  47  Ala.  *83; 
Blackstone's  Commentaries,  Vol.  3,  p.  296. 

Criminal  cases  can  be  discontinued  by  failing  to  prose- 
cute it  regularly. — Drinkard  v.  State,  20  Ala.  13. 

MaSvSEY  Wilson,  Attorney  General,  for  State. — The 
facts  of  the  petititon  are  fully  set  out  in  the  transcript. 
The  following  cases  clearly  show  that  the  order  of  the 
trial  judge  was  proper,  and  that  the  appellant  was  not 
entitled  to  his  dis(!harg(^  absolutely. — White  v.  The 
State,  134  Ala.  197;  Robetis  v.  The  State,  126  Ala.  87; 
Code,  §  4468.  i  ^jjj 
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SIMPSON,  J. — This  is  an  appeal  from  the  judgment 
of  the  city  court  of  Montgomery  in  a  habeas  corpus  pro- 
ceeding. The  record  shows  that  the  appellant  (peti- 
tioner) was  convicted  in  the  criminal  court  of  Jefferson 
county,  May  7, 1904,  of  the  offense  of  murder  in  the  sec- 
ond degree,  and  sentenced  to  be  imprisoned  in  the  pen- 
itentiary for  30  years.  Said  judgment  was  affirmed  by 
this  court  on  January  9,  1905;  but  on  February  14, 
1905,  on  a  rehearing,  the  judgment  of  conviction  was  re- 
versed and  the  cause  remanded.  However,  when  the 
judgment  of  conviction  was  affirmed,  the  appellant 
was  sent  to  the  penitentiary,  and  wa*s  still  in  the  charge 
of  the  convict  department,  when  the  writ  of  habeas  cor- 
pus was  sued  out  on  December  23,  1905.  In  the  mean- 
time one  entire  term  of  the  criminal  court  of  Jefferson 
count  had  passed ;  the  cause  being  on  the  docket,  but  the 
record  showing  no  continuance,  or  other  order  in  rela- 
tion to  the  case.  On  the  second  term  of  said  court,  to- 
wit,  the  September  term,  1905,  an  order  was  made  in 
said  case,  in  said  court,  adjudging  a  forfeiture  against 
said  petitioner,  and  an  alias  capias  ordered  to  be  issued 
against  him.  Petitioner  claims  that  he  is  entitled  to  be 
released  from  confinement,  and  invokes,  first,  the  prin- 
ciples announced  in  cases  where  prisoners  have  been  dis- 
charged on  account  of  unreasonable  delay  in  carrying 
out  the  sentence  of  the  law ;  and,  second,  the  principles 
on  the  subject  of  discontinuances,  by  which  it  is  claimed 
that  the  facts  recited  show  a  discontinuance  of  the  case 
in  the  criminal  court  of  Jefferson  county. 

Upon  the  first  proposition  this  court  has  gone  over  all 
of  the  cases  upon  the  subject,  and  has  held  that  the  rea- 
son why  discharges  were  granted  in  previous  xBases  was 
that,  not  only  there  had  been  unreasonable  delay  in  car- 
rying out  the  sentence  of  the  law,  but  also  no  suitable 
provision  had  been  made  for  carrying  out  the  sentence 
at  all.  The  court  accordingly  held  that,  although  the 
prisoner  be  in  the  custody  of  some  officer  who  is  not  en- 
titled to  hold  him,  yet,  where  there  is  a  person  or  of- 
ficer who  is  entitled  to  the  custody  of  the  prisoner  under 
the  sentence,  "he  will  not  be  discharged  absolutely,  but 
will  be  discharged  from  the  custody  of  tlie  person  hold- 
ing him,  and  committed  to  the  lawful  custody"  of  the 
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officer  or  party  who  is  entitled  to  hold  him. — White  v. 
Htates,  134  Ala.  197,  207,  209,  32  South.  320.  From  the 
principles  decided  in  this  case,  and  the  cases  cited,  the 
order  of  the  judge  of  the  city  court  of  Montgomery  was 
correct,  unless  the  failure  to  continue  the  case  and  the 
subsequent  order  in  the  criminal  court  of  Jeflferson 
county  by  which  a  forfeiture  was  taken  worked  a  dis- 
continuance of  the  case. 

It  is  true  that  a  criminal  case,  as  well  as  a  civil  suit, 
may  be  discontinued  by  the  act  of  the  prosecuting  of- 
ficer for  the  state,  and  a  discontinuance  is  defined  as  "a 
gap  or  chasm  in  the  proceeding,  after  the  suit  is  pend- 
ing.*' But,  in  order  to  constitute  such  chasm,  it  is  not 
sufficient  that  some  ministerial  officer  has  omitted  to  do 
something  which  it  was  his  duty  to  perform,  but  it  must 
be  the  act  of  the  prosecuting  officer,  indicating  his  inten- 
tion to  abandon  the  prosecution  of  the  case. — 12  Cyc. 
378;  Drmkard  v.  State,  20  Ala.  9,  12;  Hmrall  v.  StcUe, 
26  Ala.  52,  57;  Ex  parte  Hall,  47  Ala.  675,  680;  Ex 
parte  Driver,  51  Ala.  41 ;  Scott  v.  State,  94  Ala,  80,  10 
South.  505;  Ex  paHe  Humes,  130  Ala,  201,  203;  Miller 
V.  State\,  110  Ala.  69,  85,  20  South.  392;  Fwrr  v.  State, 
135  Ala.  71,  33  South.  660.  The  case  of  Ex  parte 
Stewrnes,  104  Ala.  93,  97,  16  South.  122,  is  not  in  con- 
flict with  what  has  been  said.  That,  and  the  cases  there- 
in cited,  are  based  upon  the  principle  that,  when  a 
party  is  committed  on  preliminary  examination,  or 
bound  over  to  answer  an  indictment  to  be  found  at  the 
term  of  court,  and  said  court  has  met  and  adjourned 
without  action,  the  mittimus  or  the  bond  has  become 
functus  officio,  and  there  is  no  proceeding  in  court  to 
hold  him;  consequently,  the  party  is  entitled  to  be  dis- 
charged from  custody. 

On  the  other  hand,  when  a  cause  is  regularly  on  the 
docket,  the  passing  of  a  term  without  the  entering  of  an 
order  continuing  the  same  does  not  make  such  a  chasm 
as  to  work  a  discontinuance,  unless  the  record  discloses 
some  act  of  the  plaintiff  or  prosecuting  officer  by  which 
the  chasm  is  produced. — Ex  parte  Oioeiis,  52  Ala.  473; 
Ex  parte  HolUm,  69  Ala.  164,  168;  Benson  v.  State,  91 
Ala.  86,  8  South.  873.  Tlie  action  of  the  court  at  the 
second  term  in  entering  the  forfeiture,  while  erroneous, 
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was  not  such  as  to  create  a  cha«im,  but,  on  the  contrary, 
showed  a  continuing  prosecution  of  the  case. 
The  judgment  of  the  court  is  affirmed. 

Tyson,  C.  J.,  and  Haralson  and  Denson,  J  J.,  concur. ' 


Welnard  v.  The  State* 

Hcbbeas  Corpus. 

(Decided  Dec.  20th,  1906.    42  So.  Rep.  991.) 

1.  Criminal  Law;  Appeal;  Disposition  of  Cause;  Affirmance. — Sec- 

tion 4334,  Code  1896,  applies  only  to  cases  in  which  capital 
punishment  is  imposed,  and  the  date  fixed  expires  before  the 
determination  of  the  appeal ;  and  where  the  defendant  is  con- 
vic!ted  of  a  misdemeanor  and  appeals,  giving  bail,  as  provided 
by  section  4321  of  the  Code,  the  supreme  court,  on  affirmance 
of  the  appeal,  need  not  resentence,  nor  fix  the  date  for  the  be- 
ginning of  the  sentence,  the  undertaking  by  the  defendant  be- 
ing to  surrender  herself  to  begin  the  sentence  upon  such  an  af- 
firmance. 

2.  Same;  Sentence;  Sufficiency, — ^The  sentence  In  this  case  was  that 

defendant  perform  hard  labor  for  a  period  of  thirty  days  to 
pay  the  fine,  and  hard  labor  for  352  days  to  pay  the  costs, 
amounting  to  $105.65,  and  that  the  sentence  should  begin  on 
April  11th  and  expire  on  Feb.  11th  following,  and  not  to  ex- 
ceed ten  months.  Held,  such  sentence  was  not  void,  although 
it  should  have  been  for  thirty  days  to  pay  the  fine,  and  ten 
months  additional  to  pay  costs,  such  sentence  is  sufficient  to 
prevent  a  discharge  of  the  defendant  from  a  compliance  there- 
with, and  to  prevent  a  discharge  of  the  sureties  on  her  bond 
in  the  event  she  does  not  surrender  herself  after  affirmance 
on  appeal. 

Appeal  from  Monroe  Probate  Court. 

Heard  before  Hon.  I.  B.  Slaughter. 

Habeas  corpus  by  Lou  Weinard  to  obtain  her  release 
from  custody  under  a  sentence  ordered  on  a  conviction 
of  selling  liquor  without  a  license.  Prom  a  judgment 
denying  the  writ,  she  appeals.     Affirmed. 
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The  petitioner  was  indicted  in  the  circuit  court  of 
Monroe  county  for  selling  liquors  withuot  license,  con- 
victed, and  the  following  judgment  entered  (after  set- 
ting out  the  day  of  trial,  the  arraignment,  and  plea  of 
defendant)  :  "Thereupon  came  a  jury  of  twelve  good 
and  lawful  men,  to-wit,  W.  L.  Simmons  and  eleven 
others,  who,  being  impaneled  and  sworn  and  charged  ac- 
cording to  law,  upon  their  oaths  do  say :  ^We  the  jury, 
find  the  defendant  guilty  as  charged  in  the  indictment 
and  assess  a  fine  of  one  hundred  dollars.'  It  is  there- 
fore considered  and  adjudged  by  the  court  that  the  de- 
fendant is  guilty,  and  that  the  state  of  Alabama,  for  the 
use  of  Monroe  county,  have  and  recover  of  tlie  defendant 
the  sum  of  one  hundred  dollars  fine,  together  with  the 
costs  in  this  behalf  expended.  The  defendant,  not  hav- 
ing paid  or  secured  the  said  fine  and  costs,  is  senteneed 
to  hard  labor  for  Monroe  county  for  a  period  of  thirty 
days  to  pay  the  fine,  and  to  hard  labor  for  the  county 
for  an  additional  time  of  three  hundred  and  fifty-two 
days  to  pay  the  costs,  amounting  to  one  hundred  and 
five  dollars  and  sixty-five  cents,  at  thirty  cents  per  day. 
Time  to  begin  on  the  11th  day  of  April  and  not  to  exceed 
ten  months,  and  not  to  expire  until  the  11th  day  of  Feb- 
ruary, 1906."  The  defendant  appealed  from  this  judg- 
ment, and  pending  said  appeal  sentence  was  suspended 
upon  the  defendant  entering  into  a  bond  for  her  appear- 
ance at  the  trial  court  to  abide  the  action  of  the  supreme 
court.  The  judgment  was  affirmed  on  appeal,  and  the 
petitioner  filed  a  writ  of  habeas  corpus,  alleging  that  she 
is  being  restrained  of  her  liberty,  in  that  she  was  being 
held  by  one  Fountain,  sheriff  of  Monroe  county,  under  a 
void  judgment  of  sentence,  as  shown  by  the  judgment 
above  set  out.  Upon  the  hearing  the  court  denied  the 
writ,  and  remanded  her  to  the  custody  of  the  sheriff. 
The  contention  seems  to  be  that,  the  supreme  court  fail- 
ing to  pronounce  judgment  and  sentence  in  the  opinion 
on  the  appeal  and  the  lower  court  not  having  resentenced 
her  under  the  former  judgment,  the  sheriff  had  no  right 
to  hold  her. 

No  counsel  marked  for  appellant. 
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Massey  Wilson^  Attorney  General,  for  State. — Coun- 
sel discusses  the  questions  presented  by  the  record  but 
cite  no  authority, 

ANDERSON,  J. — The  afflrmaDce  of  an  appeal  in  a 
criminal  case  does  not  require  a  resentence  by  this  court 
in  order  to  put  into  operation  the  judgment  and  sen- 
tence from  which  the  appeal  was  had.  The  sentence  is 
merely  suspended  during  the  pendency  of  the  appeal, 
and  an  affirmance  or  dismissal  of  the  appeal  does  not 
change  the  judgment  of  the  lower  court,  but  leaves  it  in 
full  force  and  effect,  except,  of  course,  the  delay  incident 
to  the  appeal  may  postpone  the  commencement  and  ex- 
piration of  the  sentence,  when  it  is  for  a  given  time.  The 
petitioner  gave  a  bond  as  provided  by  section  4321  of  the 
Code  of  1896,  and  said  section  provides  for  the  enforce- 
ment of  the  judgment  and  sentence,  when  the  judgment 
of  conviction  is  affirmed,  or  the  appeal  is  dismissed  by 
the  court.  Section  4334  of  the  Code  of  1896  is  intended 
only  for  cases  in  which  capital  punishment  has  been 
fixed,  and  the  date  fixed  for  same  has  expired  before  a 
final  determination  of  the  appeal  by  this  court.  In  all 
other  cases  there  need  be  no  resentence  by  this  court, 
upon  an  affirmance  of  the  judgment  or  a  dismissal  of  the 
appeal,  in  order  to  put  into  operation  the  judgment  and 
sentence  of  the  trial  court.  It  stands  just  as  if  no  ap- 
peal was  had,  except  when,  for  a  given  time,  the  date 
for  the  commencement  and  expiration  is  necessarily 
changed. 

The  sentence  in  the  case  at  bar  is  not  void,  but  is  not 
strictly  in  compliance  with  the  law.  The  sentence  pro- 
vides that,  in  default  of  the  payment  of  the  fine,  defend- 
ant is  sentenced  to  hard  labor  for  the  county  "for  thirty 
days  to  pay  the  fine  and  to  hard  labor  for  the  additional 
time  of  three  hundred  and  fifty-two  days  to  pay  the 
cost."  The  judgment  entry,  after  reciting  the  amount 
of  cost  due  to  be  $105.65,  and  that  at  30  cents  per  day  it 
requires  352  days,  further  provides  that  the  sentence  be- 
gins "on  April  11,  1905,  and  expires  February  11,  1906, 
and  not  to  exceed  ten  months."  Under  the  law  the  sen- 
tence to  hard  labor  for  the  cost  could  not  exceed  10 
months,  or  300  days ;  but,  while  the  defendant  was  given 
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352  days  to  pay  the  cost,  the  judgment  fixes  the  whole 
punishment  at  10  months,  and  expressly  provides  that 
it  shall  not  exceed  that  period.  The  30  days  to  pay  the 
fine  should  not  have  been  included  in  the  10  months,  if 
the  cost  was  enough  to  require  10  months'  labor  to  dis- 
charge the  same.  The  sentence  to  pay  the  cost  should  be 
in  addition  to  the  the  time  to  pay  the  fine,  or  the  time 
fixed  as  punishment,  and  the  time  to  pay  the  cost  alone 
cannot  exceed  10  months.  The  law  does  not  retiuire 
that  the  total  sentence  shall  not  exceed  10  months.  The 
sentence,  therefore,  in  the  case  at  bar,  should  have  been 
.30  days  to  pay  the  fine  and  10  months  additional  to  pay 
the  cost,  a  total  of  11  months,  instead  of  10,  as  fixed  by 
the  judge  of  the  circuit  court.— Code  1896,  §  4532. 

The  judgmnet  in  the  case  at  bar  is  unlike  the  one  in 
lAnneha/n^a  Gases,  120  Ala.  293,  25  South.  6,  as  the  court 
determined  the  time  requiied  to  work  out  the  sentence 
by  ascertaining  the  amount  of  cost,  and  the  record 
clearly  shows  that  the  error  committed  was  in  favor  of 
the  defendant.  In  Linnehcm^s  Cme,  supra,  while  the 
sentence  was  only  for  8  months,  yet  the  amount  of  cost 
was  not  disclosed,  and  may  have  been  a  sum  insufficient 
to  require  8  months  at  30  cents  per  day,  and  there  was 
no  ascertainment  of  this  fact  by  the  court.  For  that 
reason,  the  judgment  as  to  the  sentence  was  reversed.  In 
the  case  at  bar  the  sentence  is  not  void,  and,  while  less 
than  the  judgment  would  warrant,  it  is  sufficient  to  pre- 
vent a  discharge  of  the  defendant  from  a  compliance 
therewith,  or  the  sureties  on  her  bond  in  the  event  of  a 
noncompliance  with  section  4321  as  to  surrendering 
herself. 

The  judge  of  probate  properly  denied  the  petitioner's 
discharge,  and  the  judgment  is  affirmed. 

Tyson,  C.  J.,  and  Dowdell  and  Simpson^  JJ.,  concur. 
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Nicholson  v.  The  State. 

AhusivCy  Insiiltithg  of  Obficene  Language, 

(Decided  Feb.  7th,  1007.    42  So.  Rep.  1015.) 

1.  Criminal  Law;  Trial;  Order  of  Proof. — It  is  within  the  discretion 

of  the  trial  court  to  permit  the  state  to  examine  a  witness  on 
the  main  case  after  the  defense  had  closed  its  case,  and  not  re- 
viewable. 

2.  Same;  Misconduct  of  Counsel;  Argument  to  Jury. — Where  the 

defendant's  counsel  in  argmnent  to  the  jury  said  to  them  that 
they  might  consider  the  fact  that  the  woman  was  accustomed 
to  use  such  language,  herself  and  that  she  boarded  women  of 
notoriously  bad  character  for  two  or  three  weeks,  it  was  not 
error  to  permit  the  solicitor  to  argue  and  state  to  the  jury, 
"that  if  the  woman  was  the  vile  bad  woman,  which  the  de- 
fendant says  she  Is,  why  then  did  they  not  bring  witnesses 
here  to  pro»'e  it.  If  she  was  a  bad  character  don't  you  know 
that  they  would  have  brought  witnesses  here  to  prove  it." 

Appeal  from  (ladsden  City  Court. 

Heard  before  Hon.  J.  H.  Disqub. 

The  defendant'  was  indicted,  tried,  and  convicted  of 
using  abusive,  insulting,  or  obscene  language  in  the 
presence  of  a  woman.  After  the  state  had  made  out  its 
main  case,  and  had  rested,  and  after  the  defendant  had 
introduced  its  case,  the  state  called  one  John  Small- 
wood,  as  a  witness,  and  he  was  permitttMi,  over  the  objec- 
tion of  the  defendant,  to  testify  to  facts  cumulative  of 
the  main  case,  and  not  in  rebutal  to  evidence  introductxi 
by  the  defendant.  In  making  his  argument  to  the  jury, 
counsel  for  defendant  argued  that  the  jury  might  look 
to  the  fact,  if  it  be  a  fact,  that  Mrs.  Busbee  was  accus- 
tomed to  using  offensive  language  such  as  is  complained 
of  in  this  case  to  the  defendant,  in  determining  what  the 
punishment  of  the  defendant  should  be  in  the  event  they 
should  find  him  guilty;  that  the  law  said  the  fact  that 
a  woman  used  profane  language,  and  was  accustomed  to 
use  such  language,  to  the  defendant,  was  a  circumstance 


Digitized  by  VjOOQ IC 


62  SUPREME  COURT  tVoL 

[Nicholson  V.  The  State.] 

the  jury  might  look  to  in  mitigation  of  the  oflfense,  and 
also  that  the  fact  that  Mrs.  Busbee  boarded,  for  two  or 
three  weeks,  women  of  notoriously  bad  character,  was  a 
fact  that  the  jury  might  look  to  in  weighing  her  evi- 
dence and  in  determining  the  character  of  Mrs.  Busbee. 
In  his  closing  argument,  the  solicitor  said  to  the  jury : 
"If  Mrs.  Busbee  is  a  vile,  bad  woman  ,which  the  defend- 
ant says  she  is,  why,  then,  did  not  the  defendant  bring 
witnesses  here  from  Alabama  City  to  prove  her  bad  char- 
acter? She  has  been  living  out  there  for  several  years, 
and  is  well  known  by  the  people  of  Alabama  City.  Ah, 
gentlemen,  if  she  was  the  bad  character,  don^t  you  know 
they  would  have  brought  witnesses  here  to  prove  it?" 
The  defendant  objected  to  these  statements  of  the  solic- 
itor, whereupon  the  court  asked  defendant's  attorney  to 
point  out  the  remark  of  the  solicitor  to  which  he  ob- 
jected, and  he  pointed  out  the  above.  The  court  replied, 
in  the  hearing  of  the  jury :  "I  think  the  argument  legit- 
imate.   Go  on." 

BoYKiN  &  Brindlby,  for  appellant. — The  court  erred 
in  permitting  the  solicitor  to  make  use  of  the  argument 
indulged  in  in  his  closing  remarks. — Dunmore  v.  The 
mate.  115  Ala.  69;  Chriffin  v.  The  ^aie,  90  Ala.  596; 
McAdory  i\  TJie  State,  62  .Ala.  154;  Coppin  v.  Th^  State, 
123  Ala.  58;  Brock  v.  The  State,  123  Ala.  24.  On  the 
same  authority  the  remarks  of  the  court  in  overruling 
defendants  objection  to  this  argument  Avas  error.  The 
court  erred  in  permitting  the  state  to  introduce  Small- 
wood. 

Alexander  M.  Garbbr,  Attorney  General,  for  Sfete. 
— It  was  discretionary  with  the  court  to  permit  the  wit- 
ness Smallwood  to  testifv  and  not  reviewable. — Braham 
i\  The  State.  143  Ala.  38 ;  Rilei/  i\  Tho  State,  88  Ala. 
193;  8  Eney.  of  P.  &  P.  132.  The  remarks  of  the  solici- 
tor and  the  court's  reply  to  the  objection  were  not  im- 
proper.—(?o7sow  r.  The  State,  86  Ala.  601 ;  7?yers  v.  The 
State,  105  Ala.  31. 

ANDERSON,  J.— The  action  of  the  trial  eourt  in  per- 
mitting the  state  to  examine  the  witness  Smallwood,  af- 
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ter  the  defendant  had  closed  his  evidence,  was  discre- 
tionary, notwithstanding  the  evidence  was  not  in  rebut- 
tal, and  should  more  properly  have  been  brought  out  be- 
fore the  state  rested. — Brafiam  v.  State,  143  Ala.  28,  38 
South.  919;  Riley  v.  State,  88  Ala.  193,  7  South.  149;  8 
Ency.  PI.  &  Pr.  132. 

So  much  of  the  argument  of  the  solicitor  as  Avas  ob- 
jected to  was  legitimate  as  a  reply  to  the  argument  of 
counsel  for  the  defendant,  and  the  ,trial  court  committed 
no  error  in  refusing  to  exclude  the  same. — Bardin  v. 
State,  143  Ala.  74,  38  South.  833. 

The  judgment  of  the  city  court  is  affirmed. 

Tyson^  C.  J.,  and  Dow  dell  and  McClellan^  JJ.,  con- 
cur. 


Jones  V.  The  State. 

FaUe  Pretenses. 

(Decided  Feb.  5th,  1907.     43  So.  Rep.  28.) 

Criminal  Law;  Misdemeanor;  Jury  Trial  Demanded;  Necessity  for 
Indictment. — Where  the  prosecution  is  begun  upon  affidavit 
and  warrant  before  a  justice  of  the  peace,  and  the  defendant 
demands  a  trial  by  jury,  the  defendant  cannot  be  tried  except 
upon  indictment  returned  by  the  grand  jury. 

Appeal  from  Walker  Law  and  Equity  Court. 

Heard  before  Hon.  T.  L.  Sowell. 

The  prosecution  is  this  case  was  commenced  by  affida- 
vit before  one  L.  C.  Kelly,  a  justice  of  the  peace  in  Wal- 
ker county.  TTpon  the  makinj^  of  the  affidavit,  the  justice 
of  the  peace  issued  the  following  command  to  any  lawful 
officer  of  the  state  of  Alabama :  "You  are  hereby  com- 
manded to  arrest  Charlie  Jones  (colored),  and  bring 
him  before  me  at  my  office  at  Carbon  ITill,  Ala.,  instant- 
er,  to  answer  the  state  of  Alabama  of  an  attempt  to  ob- 
tain money  by  false  token  or  pretense."    On  the  trial  be- 
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fore  the  justice  of  the  peace  the  defendant  demanded 
trial  by  jury,  whereupon  the  justice  fixed  his  bond,  and 
in  default  of  bond  committed  him  to  jail  until  he  was 
l^ally  discharged.  The  case  was  put  upon  the  docket 
of  the  Walker  law  and  equity  court  to  be  tried  upon  the 
affidavit  and  warrant  originally  obtained  from  the  jus- 
tice court  and  before  an  indictment  has  been  retunied 
by  the  grand  jury  of  said  court.  The  defendant  objected 
by  way  of  demurrer  and  motion  to  being  tried  until  an 
indictment  had  been  preferred  in  the  cause.  The  court 
overruled  the  demurrers  and  denied  the  motion,  and  put 
the  defendant  upon  his  trial  upon  the  affidavit  and  war- 
rant, after  allowing  the  same  to  be  amended.  The  de- 
fendant was  convicted  and  appealed. 

Ray  &  Leith^  for  appellant. — ^The  original  affidavit  in 
the  case  was  void  and  could  not  be  amended. — Miles  v. 
The  State,  94  Ala.  106.  The  objections  to  the  evidence 
should  have  been  sustained. — Rogers  v.  The  State,  62 
Ala.  170.  )  Counsel  discuss  the  other  matters  referred 
to  in  the  opinion  but  cite  no  authority.) 

Massby  Wilson^  Attorney  General,  for  State. — No 
brief  came  to  the  reporter. 

ANDERSON,  J. — The  prosecution  was  commenced 
before  a  justice  of  the  peace  upon  affidavit  and  warrant 
returnable  before  him,  and  was  for  an  offense  of  which 
he  had  final  jurisdiction.  The  defendant  demanded  a 
jury  trial,  as  is  provided  by  section  4636  of  the  Code  of 
1896.  This  precluded  the  justice  of  the  peace  from  tak- 
ing any  steps  in  the  matter,  other  than  to  bind  the  de- 
fendant over  to  the  circuit  or  city  court  (the  Walker 
law  and  equity  court  in  this  instance),  or  to  order  the 
defendant  committed  to  jail  in  default  of  a  bond.  The 
Walker  county  law  and  equity  court  has  jurisdiction  to 
try  all  misdemeanors  ujmn  affidavit  made  before  the 
judge  of  said  court,  upon  appeals  to  said  court,  upon  af- 
fidavits made  before  magistrates  where  the  process  is  re- 
turnable to  said  court,  and  upon  indictments  returnable 
to  said  court  or  transferred  to  same. — Acts  1900,  p  112, 
and  as  amended  on  page  1112  of  said  Acts.    The  affida- 
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vit  in  the  case  at  bar  having  been  made  before  a  justice 
of  the  peace,  and  the  process  being  returnable  to  him, 
the  Walker  law  and  equity  court  had  no  jurisdiction  to 
try  the  case  until  an  indictment  was  found  by  the  grand 
jury,  as  the  demand  for  a  jury  trial  under  the  Code  did 
not  give  the  Walker  court  jurisdiction  to  try  the  case 
upon  affidavit,  as  in  cases  of  appeal  upon  affidavits 
made  before  justices  and  returnable  to  said  court.  The 
case  did  not  get  before  said  court  under  .either  of  said 
methods,  and  It  had  to  rely  upon  an  indictment  to  ac- 
quire jurisdiction  to  try  the  same. — Clark  i\  State,  46 
Ala.  307;  Ware  v.  State,  145  Ala,  93,  41  So.  181. 

It  is  true  the  justice  did  not  have  final  jurisdiction  in 
the  Ware  Care,  supra;  but  the  principle  of  acquiring  ju- 
risdiction by  the  court  to  which  the  defendant  is  bound 
over  upon  his  demand  under  the  statute  is  the  same. 
This  point  does  not  seem  to  have  betm  fully  considered 
or  discussed  when  this  case  was  here  before,  which  is  re- 
l>orted  in  41  South.  299.  Nor  is  the  case  of  Frost  i7. 
StatOi,  124  Ala.  71,  27  South.  550,  in  conflict  with  what 
we  hold  in  the  ca*se  at  bar.  The  city  court  had  jurisdic- 
tion in  said  case,  as  the  prosecution  was  instituted  in 
said  court,  which  gave  it  jurisdiction  to  try  the  defend- 
ant, either  with  or  without  a  jury,  dependent  upon  his 
demand.  The  judge  of  the  Walker  law  and  equity  court 
erred  in  not  granting  defendant's  motion  to  dismiss  the 
prosecution,  and  the  judgment  is  therefoi'e  reversed,  and 
one  is  here  rendered  discharging  the  defendant. 

Reversed  and  rendered. 

Tyson,  C.  J.,  and  Dowdell  and  McClelIu.\n^  JJ.,  con- 
cur. 
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Moore  t\  The  State, 

Misdemeanor, 

(Decided  Jau.  17th,  1907.    42  So.  Hep.  906.) 

Criminal  Law;  Judgment . — In  a  misdemeanor  case  the  sentence 
should  show  an  ascertainment  of  the  costs  and  the  determina- 
tion by  the  court  of  the  number  of  days  required  to  work  it 
out,  at  thirty  cents  per  day,  not  to  exceed  ten  months;  and  a 
sentence  ordering  accused  to  perform  additional  labor,  not  to 
exceed  ten  months,  at  eighty-three  cents  per  day,  until  the 
costs  are  satisfied,  is  improper,  but  the  court  will  do  no  more 
than  to  reverse  for  a  resentence  according  to  law. 

Appeal  from  Jefferson  Criminal  Court, 

Heard  before  Hon.  S.  L.  Weaver. 

Emmett  Moore  was  indicted,  tried  and  convicted  of 
grand  larceny.  He  was  sentencetl  to  two  years  hard 
labor  for  the  county,  and  an  additional  term  to  pay 
costs,  the  judgment  entry  thereon  sufficiently  appearing 
in  the  opinion  of  the  court. 

No  counsel  marked  for  appellant. 

Massby  Wilson,  Attorney  General,  for  State. — No 
brief  came  to  the  reporter. 

ANDERSON,  J.— There  is  no  bill  of  exceptions  in 
this  case,  and  the  record  dis<*loses  no  error  of  the  trial 
judge  except  as  to  the  sentence  for  cost.  The  judgment 
recites :  "And  the  cost  legally  taxwl  against  the  defend- 
ant  not  being  presently  paid  or  secured,  it  is  ordered 
that  the  said  defendant  perform  additional  hard  labor 
for  the  county  a  sufficient  number  of  days  at  the  rate  of 
eighty-three  cents  per  day  to  pay  said  costs,  said  numln^r . 
of  days  not  to  exceed  ten  months.-'  Section  4532  of  the 
Code  of  1896,  providing  for  sentence  for  cost,  among 
other  things,  says :    "And  the  court  must  determine  the 
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time  required  to  work  out  such  costs  at  the  rate  of  thir- 
ty cents  peT  day."  There  is  nothing  in  the  present  lec- 
ord  to  indicate  the  amount  of  the  cost,  or  the  length  of 
time  required  to  work  it  out  at  30 .  cents  per  day. 
True,  the  sentence  provides  that  the  time  shall  not  ex- 
ceed 10  months;  but  this  is  not  suflSicient.  The  sentence 
should  show  an  ascertainment  of  the  cost  and  the  deter- 
mination by  the  court  of  the  number  of  days  required  to 
work  it  out — ^not  to  exceed  ten  months. — §  4532  of  the 
Code  of  1896;  Linnchmi  v.  State,  120  Ala.  293,  25  South. 
6;  Weinard  v.  The  State,  149  Ala.  57,  42  South.  991. 
Again,  the  rate  should  be  30  cents  per  day,  and  not  83 
cents,  as  by  the  sentence. 

The  judgment  of  the  criminal  court  is  reversed  as  to 
the  sentence,  and  the  cause  is  remanded  for  further  sen- 
tence by  the  criminal  court  as  indicated  above. 
Reversed  as  to  sentence,  and  remanded. 

DowDELL,  Denson,  and  McClbllan,  JJ.,  concur. 


Maxwell  v.  Herzfeld,  et  ai. 

Bill  to  Declare  a  Deed  a  Mortgage  aaid  to  Declare  the 

Mortgage  Void  Because  Security  foi"  the  Htis- 

hanid's  Debt, 

(  Decided  Jan.  24th.  1907.    42  So.  Rep.  987.) 

Mortgages;  Absolute  Deed  as  Mortgage;  Conditional  Sale. — ^The  com- 
plainant's husband  being  indebted  to  firm  of  which  H.  was  a 
nien]l)er,  the  complainant  conveyed  by  deed  absoltue  on  its  face 
lands  belonging  to  her  separate  estate  to  H.,  who  applied  the 
purchase  money  to  the  husband's  debt  to  the  firm.  Complain- 
ant averred  that  at  the  time  of  the  execution  of  the  deed  to 
H.  he  agreed  to  reconvey  the  land  to  complainant  on  payment 
to  him  of  the  consideration  therein  expressed,  with  8  per  cent 
interest.  Held,  that  the  conveyance  was  not  a  mortgage,  and 
invalid  mider  section  2529  of  the  code  of  1896,  but  was  a  con- 
ditional sale  of  the  land  with  a  right  to  repurchase,  and  not 
a  mere  security  for  the  husband's  debt. 
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Appeal  from  (\)()8a  Chancery  Court. 

Heard  Ix^fore  Hon.  W.  W.  Whiteside. 

Bill  by  Susan  P.  ilaxwell  against  Rosa  Herzfeld  and 
others.  From  a  decree  in  favor  of  defendants,  comj^lain- 
ant  appeals. 

The  case  made  by  the  bill  is  that  orator  was  tlie  own- 
er and  possessor  of  <'ertain  real  estate,  which  was  and  is 
her  statutory  separate  estate,  and  that  her  husband 
owed  Herzfeld  &  Foshin  a  sum  of  money,,  and  to  pay 
said  sum  she  sold  the  real  estate  to  Herzfeld,  who  ap- 
plied the  purchase  money  to  the  payment  of  the  debt 
due  the  firm.  She  alleges  that  the  deed,  absolute  on  its 
face,  was  intended  as  a  mortgage  to  secure  Herzfeld  for 
his  payment  to  his  firm,  and  that  the  land  was  to  re- 
main hers  as  long  as  her  huslwind  paid  the  legal  intert*st 
on  his  debt.  The  bill  seeks  to  declare  the  dei*d  a  mort- 
gage, and  to  declare  it  void  as  a  mortgage,  for  that  it 
was  an  attempt  to  secure  the  huslpand's  debt.  The  res- 
pondent denied  that  the  deed  was  intendcnl  to  Ik*  a  mort- 
gage, but  allegcHl  a  straight  purchase  of  the  land  with- 
out reservation,  and  withcmt  any  intention  of  placing; 
the  same  as  securtiy  for  the  debt  of  orator's  husban<l. 
Respondent  further  alleged  that  he  paid  full  value  for 
the  land  and  r(H*eived  an  absolute  conveyance  of  the 
same.  The  tendenci(»s  of  the  evidence  are  sufficiently  set 
out  in  the  opinion.  The  chancellor  denial  the  relief 
praycHl  for,  holding  the  dcnnl  in  the  case,  not  a  moitgag«% 
but  a  conditional  sale.  From  this  dc»i-ree  this  appi^al  i>4 
prosecuted. 

Felix  L.  Smith,  for  appellant. — Bill  is  filed  tc)  have 
a  deed  absolute  on  its  face  declared  a  mortgage  and  the 
mortgage  held  void  under  section  2528,  Code  189(>. 
Courts  of  eqi\ity  are  not  favorable  to  conditional  sales 
and  if  it  l)e  doubtful  whether  the  transacticm  was  a  con- 
ditional sale  or  a  niortgage  the  ccmits  are  inclined  to 
hold  that  the  agreement  was  intended  to  be  a  mortgage. 
—Peaf/lcr  r.  ,^tahlrr,  91  Ala.  309;  Tnnirr  t\  WilkrnsoH, 
72  Ala.  366.  All  the  indi(*ia  of  a  mortgage  are  shown  in 
the  present  case. — Hottdcrson,  rt  al.  r.  lU'oiUHon,  37  *So. 
Rep.  549. 
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George  A.  Sobbell,  for  appellee. — The  agreement  in 
this  case  was  a  conditional  sale  with  a  right  of  re-pur- 
chase and  not  a  mortgage. — Parrish  r.  Gates,  99  Ala. 
254;  Hxcnft  i\  NtHft,  36  Ala.  147.  In  any  event'the  deed 
having  been  made  by  a  third  person  to  the  wife  at  the 
request  of  the  huslmnd  who  paid  the  purchase  money  the 
same  is  void  as  to  creditors. — Wimborly  v.  Mantgomet^y 
Fertilizer  Vompwny,  132  Ala.  114;  Kelly  v.  Conmll,  lib 
Ala.  543;  First  National  Bank  v.  l^mith,  93  Ala.  97. 
That  the  evidence  showed  that  the  transaction  was  a 
conditional  sale  and  not  a  mortgage  the  court  is  referred 
to  the  case  of  Vincent  v,  ^Valkcr,  86  Ala.  323. 

TYSON,  C.  J.— The  bill  in  this  cause  seeks  to  have  a 
certain  deed,  absolute  on  its  face,  executed  by  complain- 
ant to  one  Herzfeld,  declared  a  mortgage,  and  tlien  to 
have  the  mortgage  declared  void,  l>ei*ause  given  to  sec^ure 
the  debt  of  her  husband,  in  violation  of  section  2529  of 
the  Code  of  1896,  which  dwlares  "the  wife  shall  not,  di- 
rectly or  indirectly,  become  the  surety  of  the  huslmnd." 
From  this  statement  it  will  be  observed  that  the  bill  is 
not  one  for  redemption,  recognizing  the  validity  of  the 
mortgage,  shcmld  the  evidence  warrant  the  finding  of  the 
tact  that  it  Avas  the  intenti(m  of  the  parties  that  such 
should  be  the  nature  and  chaiacter  of  the  d(^d.  Does 
the  evidence  establish  the  fact  that  the  deed  was  in- 
tended by  both  parties  to  be  a  mortgage — a  mere  secu- 
rity for  a  debt?  The  burden  of  proving  the  affirmative 
of  the  proposition  by  clear  and  convincing  evidence  is 
undoubtedly  upon  the  complainant.  Conceding  that  it 
is  shown  the  grantee  in  the  deed  agreed  at  the  time  of 
its  execution  that  he  would  reconvey  the  land  to  com- 
plainant, the  grantee,  upon  the  payment  to  him  of  the 
con8ideration  expressed  in  it,  with  8  per  cent,  interest 
thereon;  this  fact  will  not,  in  and  of  itself,  in  this  class 
of  cases,  have  the  effect  of  making  the  deed  a  mortgage, 
but  niust  be  held  simply  to  have  the  force  and  effect  of 
stamping  the  transaction  as  a  conditional  sale.  This  is 
upon  the  principle  that  "where  the  instrument,  if  con- 
strued to  be  a  mortgage,  will  become  void  and  operative 
to  promote  injustice  by  losing  to  the  grantee  his  money 
paid  for  the  land,  and  of  restoring  to  the  grantor  prop- 
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erty  without  an  honest  return  of  the  money  actually  re- 
ceived by  him,  and  for  the  security  of  which  sucli  prop- 
erty was  conveyed,  the  inclination  of  a  court  of  equity, 
in  a  case  of  doubt,  will  be  to  regard  the  transaction 
as  a  conditional  sale,  and  not  a  mortgage.  That  con- 
struction will  rather  be  adopted,  on  well-settled  princi- 
ples, which  will  uphold  the  instrument,  and  not  destroy 
it — which  will  work  equity  between  the  parties,  and  not 
injustice." — Vhwent  v.  Walker^  86  Ala.  337,  5  South. 
465. 

This  principle  in  no  wise  conflicts  with  the  one  relied 
upon  by  the  appellant,  so  often  announced  and  applied 
in  cases  where  the  bill  was  to  have  a  deed  declaied  a 
mortgage  and  to  redeem,  that  courts  of  equity  are  in- 
clined to  consider  the  transaction  as  a  mortgage  rather 
than  a  conditional  sale.  In  those  cases  this  construc- 
tion of  the  transaction  is  adopted  because  complete  jus- 
tice can  be  done  to  both  parties.  The  mortgagee  is  se- 
cured in  the  payment  of  the  money  he  may  have  loaned 
or  advanced,  Anth  interest,  and  the  mortgagor  is  pro- 
tected in  his  equity  of  redemption. — Turner  v,  Wilkin- 
son,  72  Ala.  365.  No  such  consideration  obtains  here, 
and  therefore  the  principles  first  above  announced  must 
govern  and  control.  Here,  if  the  deeil  be  declared  a 
mortgage  and  then  stricken  down,  as  prayed,  because 
void,  the  grantee*  in  it  would  have  no  security  for  the 
money  he  paid  on  the  faith  of  the  transaction  to  his 
firm.  Upon  a  consideration  of  the  whole  evidence,  we 
feel  constrained  to  hold,  upon  the  reasoning  which  was 
allowed  to  control  in  Vincent  i\  WaJker,  supra,  that  the 
complainant  has  not  proven  the  allegations  of  her  bill 
that  the  deed  was  understood  and  intended  by  Herzfeld 
to  be  a  mere  security  for  a  debt. 

Affirmed. 

Haralson,  Simpson^  and  Denson,  J  J.,  concur. 
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Alabama  Great  Southern  R.  R.  Co. 
V.  Prouty. 

Bill  to  Abate  Ntmanco  and  for  Damages. 

(Decided  March  2,  1907.     43  So.  Rep.  352.) 

Water;  Surface  Water;  Ohstruction ;  Nuisance;  Injunction. — ^The 
land  owner's  remedy  at  law  being  Inadequate  equity  will  grant 
relief  to  abate  a  nuisance  consisting  of  the  construction  of  a 
railroad  embankment  which  impeded  the  flow  of  surface  water 
and  constitutes  a  permanent  and  continuous  obstruction  there- 
of causing  such  water  to  overflow  the  land. 

Same. — A  railroad  company  has  no  right  to  obstruct  the  natural 
flow  of  surface  water  by  its  embankments  to  the  injury  of  the 
higher  land-owner. 

Equity;  Bill;  Multifarioiisness;  Demurrer. — ^The  objection  that 
a  bill  is  multifarious  may  properly  be  taken  by  demurrer. 

fiamc. — A  bill  was  filed  against  two  railroad  companies  alleging 
distinctive  grievances;  against  one  company  for  permitting 
a  certain  culvert  to  be  fille<l  up  from  its  own  neglect;  against 
the  other  for  digging  a  ditch  along  the  north  side  of  its 
embankment;  and  against  the  latter  company  for  building  a 
bridge  over  a  certain  creek,  etc.,  and  thereby  obstructing  the 
natural  flow.  The  bill  was  dismissed  as  against  the  first  com- 
pany by  complainant  and  judgment  for  costs  entered  against 
her  thereon.  Held,  as  the  companies  were  not  joint  tort  feasors, 
the  dismissal  as  to  one  did  not  discontinue  the  cause,  but  did 
relieve  the  bill  of  multifariousness. 

Estoppel;  Equitable  Estoppel;  Grounds. — ^The  fact  that  the  land 
owner  stated  to  the  company  that  she  wanted  something  done 
with  the  water  that  was  being  retained  by  its  embankment 
and  that  she  wanted  the  water  carried  off  either  by  cutting 
a  ditch  or  by  a  culvert,  did  not  estop  her  to  abate  the  nuisance* 
caused  thereby  or  to  recover  damages  from  the  manner  in 
which  the  ditch  was  constructed  and  efforts  made  by  the  rail- 
road company  to  carry  off  the  water,  the  land  owner  having  no 
right  to  direct  the  railroad  company  with  respect  to  the  con- 
struction of  its  ditch  and  the  manner  in  which  it  should  pro- 
vide for  the  flow  of  surface  water. 
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Appeal  from  Etowah  Chancery  Court. 

Heard  l)efore  Hon.  R.  B.  Kelly. 

Bill  by  Fannie  A.  Pouty  against  the  Alabama  Great 
Southern  Railroad  Company.  From  a  decree  in  favor  of 
plaintiff,  defendant  appeals. 

This  was  a  bill  in  chancery  to  abate  a  nuisance  and 
to  recover  damages  on  account  theieof.  The  pleadings 
and  amendments  are  suflftciently  set  out  in  the  opinion, 
and  the  facts  upon  which  the  opinion  is  rested  sufficient- 
ly appear  therein 

Goodhue  &  Blackwood,  for  appellant. — The  bill  is 
multifarious. — Aleximder  v.  Alexander^  85  Va,  353; 
Fielder  v.  Dams^  17  Ala.  425;  Meacham  v.  Williams,  9 
Ala.  847.  The  bill  does  not  make  out  a  ca>ie  to  enjoin 
a  trespass.— l'ow/?a  v.  N,  O.  M.  &  T.  R.  R,  Co.,  55  Ala. 
488;  Hammond  v,  Winchester,  82  Ala.  470.  Where  a 
nuisance  results  from  several  persons  acting  separately 
they  cannot  he  joined  as  defendants  in  an  action  for 
damages. — 14  Ency.  of  P.  &  P.  1108;  Stone  t?.  Dicken- 
sofi,  81  Am.  Dec.  727;  Love  joy  v.  Murray,  3  Wall.  1; 
Livingston  v.  Bishop,  3  Am.  Dec.  330 ;  Seither  v.  Phila- 
delphia Traction  Company,  11  Am.  St.  Rep.  905.  A  re- 
lease of  one  or  more  joint  tort  feasors  executed  in  sat- 
isfaction of  a  tort  is  a  discharge  of  them  all. — McCoy  v. 
L.  d  N.  R.  R.  Co.,  40  South.  106;  Floyd  v.  Ritter,  56 
Ala.  356 ;  24  A.  &  E.  Ency.  of  Law,  306 ;  authorities  su- 
pra.  The  decree  rendered  as  to  the  other  tort  feasor 
furnishes  a  full  and  complete  valuable  ccmsideration  for 
it«  release.— Cotmty  Court  v.  Hall,  51  W.  Va.  269;  6  A. 
&  E.  Encv.  of  Law,  704  and  723;  Boggan  v.  Cant,  30 
Ala.  21^]  Allen  r.  Prater,  lb.  458;  Wyatt  r.  Evans,  52 
Ala.  285;  Northern  L'xheny  Market  Co.  r.  Rally,  113  U. 
S.  199;  Honeyman  r.  Jarvis,  79  Ala.  318.  The  plaintiff 
was  estopped  bv  her  own  action  to  rwover  for  anv  in- 
jury.—21  A.  &  E.  Ency.  of  Law,  723;  Clifton  Iron  Co. 
V.  Di/e,  87  Ala.  468;  Burkham  v,  Ohio  /?.  R.  Co.,  122 
Ind.'344;  Hulme  v.  Shrcre,  4  N.  J.  Eq.  116;  Carlisle  v. 
Cooper,  21  N.  J,  Eq.  591 ;  Willianu^  v.  Earl  of  Jersey,  1 
Cr.  &  Ph.  91 ;  Lmnard  r.  Spencer,  10  N.  Y.  338;  Lynch 
r.  McNaJly,  73  N.  Y.  347. 
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Sam  Will  John,  for  appellee. — The  averments  of  the 
bill  and  the  evidence  show  that  the  injury  complained 
of  was  continuous,  constantly  recurring,  and,  therefore, 
irreparable. — Ninmnger  i\  Norwood,  72  Ala.  281.  The 
water  was  shown  to  be  surface  water  and  was  entitled 
to  flow  naturally. — Crabtree  v.  Baker,  75  Ala.  93 ;  Fa?'- 
ris  &  McCnrdy  v.  Dudley,  78  Ala.  126;  Hughes  v.  An- 
derswi,  68  Ala.  280;  H.  A.  &  M.  Ry,  Co.  v.  Bwford,  106 
Ala.  311 ;  Ninnmger  v,  Norwood,  supra.  There  was  no 
exception  taken  to  the  report  of  the  register  and  it  was 
(received  as  true. — Malume  v.  Willianui,  39  Ala.  225. 
This  court  is  concluded,  therefore,  by  the  findings  of  the 
Tegister. — Nunn  v.  Nunn,  66  Ala.  35;  Bellinger  r.  Leh- 
man,  Durr  Co.,  103  Ala.  387.  The  bill  is  not  multifa- 
rious.— Truss  V.  Miller,  116  Ala.  494;  Kennedy  v.  Ken- 
nedy, 2  Ala.  571. 

i' 

HAKALSON,  J.— The  bill  was  filed  by  the  complain- 
ant to  abate  a  ccmt inning  nuisance  creatt»d  on  her  lands 
by  the  Alabanui  (xreat  Southern  Railroad  Company,  and 
incidentally  thereto,  to  iec*over  the  damages  inflicted 
upon  her  and  her  property  by  said  nuisance. 

Uy  the  averments  of  the  bill,  the  complainant  owned 
and  occupied  as  a  home,  *  a  fiveacre  tract  of  land,  in 
shape  a  parallelogram,  at  the  foot  of  Lookout  Moun- 
tain ;  that  the  northern  end  of  the  tract  was  much  higher 
than  the  southern,  and  that  there  was  a  ridge,  running 
north  and  south  through  the  center  of  the  land,  so  that 
it  dipped  towards  the  south  and  towards  the  east  and 
west. 

Tt  was  further  averred,  that  the  Rome  &  Decatur 
Railroad  Company  condemned  a  right  of  way  across  the 
southern  end  of  complainant's  said  land,  and  built 
thereon  a  railroad  on  a  high  embankment  and  after- 
wards, the  Southern  Railroad  (/(mipany  became  the 
owner  of  the  railroad,  and  was  operating  it  at  the  time 
of  the  injuries  complained  of  by  complainant.  Two  em- 
l)ankmentR  were  built  <m  the  right  of  way  of  the  railroad 
across  (*omplaintant's  land,  the  one  first  refered  to,  cim- 
structed  by  the  Rome  &  Decatur  road,  which  the  S(mth- 
ern  Railroad  Company  came  to  own  and  poss^^s,  and 
the  other,   by  the  Atlanta   Railroad   Company,  which 
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road  was  afterwards  leased  to  the  defendant,  the  Ala- 
bama Great  Southern  Railroad  Company. 

The  last  embankment  was  built  by  the  latter  company 
parallel  with,  and  up  to  or  abutting  the  first,  so  that 
when  completed,  the  two  formed  a  solid  embankment 
running  east  and  west  over  the  lands  of  complainant 
and  other  lands.  On  each  embankment  railroad  tracks 
were  laid.  The  first  of  these  embankments,  the  one  that 
the  Southern  Company  came  into  control  and  possession 
of,  was  pierced  by  an  opening  or  culvert  for  the  passage 
of  storm  or  rain  water,  which  came  down  from  the 
mountain  side,  along  and  through  a  natural  depression 
in  the  surfice  of  the  earth,  and  is  called  the  Patrick 
ditch  or  culvert.  This  culvert  was  at  a  point  about  250 
feet  east  of  the  east  line  of  complainant's  land.  For 
years,  as  is  alleged  and  shown,  this  culvert,  or  water 
way,  was  kept  open  and  the  storm  water  which  fell  on 
the  mountain  side,  on  the  lands  of  other  persons, 
flowed  through  the  culvert  to  lower  lands  lying  south 
of  said  ^railroad  embankments,  and  then  flowed  into  a 
natural  drain,  and  thence  into  Black  creek 

It  is  alleged,  that  in  constructing  this  last  named  em- 
bankment, by  the  Alabama  (Jreat  Southern  Railroad 
(Company,  there  was  left  through  or  under  it,  over  the 
Patrick  ditch,  a  water  way  for  the  rain  or  storm  waters 
to  flow  from  above,  into  the  Patrick  ditch,  and  for 
several  years  all  the  waters  which  came  down  the  moun- 
tain, passed  through  said  opening  by  way  of  their  ac- 
customed and.  natural  channels,  into  Black  creek 
Averment  is  made,  that  some  time  in  1897,  from 
neglect  of  those  whose  duty  it  was  to  keep  it  open,  said 
culvert  began  to  fill  up,  and  in  1898  became  entirely 
closed,  so  that  no  water  could  i)ass  or  flow  through  it, 
and  it  was  thrown  on  to  complainant's  land,  and  depos- 
ited soil  or  earth  to  the  injury  of  comi)lainant,  and  over- 
flowed and  greatly  damaged  a  fine  sulphur  spring  on 
her  land  of  known  medicinal  properties;  that  it  carries 
away  large  quantities  of  her  soil  and  collects  and 
gathers  up  large  quantities  of  water,  soil,  stones  and 
trash,  together  with  filfth  from  privies  Icxated  over  said 
ditch,  above  the  land  of  complainant,  all  from  the  lands 
of  others,   depositing  large  quantities   thereof  in  and 
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upon  the  southwestern  part  of  complainant's  land.  etc. 
It  is  averred,  that  to  relieve  this  situation,  the  Alabama 
(ireat  Southern  Railroad  Company  cut  a  ditch  along 
the  northern  side  of  its  embankment  and  at  the  foot 
thereof,  and  inside  its  right  of  way,  across  the  lands  of 
complainant,  and  then  backed  the  water  up  and  emptied 
it  into  Black  creek  above  the  railroad  track. 

The  bill  was  demurred  to  on  many  grounds,  some  of 
which    will    be  noted,    which  demurred  was  overruled. 

By  an  amendment  of  the  bill,,  of  the  21st  of  March, 
1902,  it  is  averred:  *^That  much  of  the  greater  part, 
if  not  the  whole  of  these  injuries  are  due  directly  to  the 
cutting  of  said  ditch  along  the  north  side  of  said  double 
embankment,  by  the  defendant,  the  Alabama  Great' 
Southern  Railroad  Company,  and  complainant  does  not 
seek  to  re(*over  damages  therefor  of,  or  from  the  other 
defendant,  the  Southern  Railway  Company  in  this  case, 
but  avers  tlmt  it  is  the  duty  of  said  Southern  Railway 
Company  to  reopen  or  restore  the  water  way  under  its 
track  over  said  Patrick  ditch,  and  place  it  in  such  condi- 
ti<m,  as  that  it  will  be  of  sufficient  capacity  to  carry 
through  it,  all  the  water  that  flowed  through  that  open 
ing,  before  said  company  allowed  it  to  fill  up." 

(3n  the  same  day,  a  consent  decree  between  plaintiff 
and  defendant  was  entered,  by  which  it  was  "decreed 
that  the  Southern  Railway  Company  is  not,  and  shall 
not  be  held  liable  for  any  damages  heretofore  inflicted 
upon  complainant  or  her  property  arising  from  any 
of  the  matters  and  things  complained  of  in  complain- 
ant's bill  and  amended  bills  of  complainant;  and  it  is 
further  agreed  and  decreed,  that  as  to  the  other  matters 
complained  of  in  said  bill  and  amended  bills,  the  com- 
plainant, as  against  said  Southern  Railway  Company, 
is  not  entitled  to  recover,  and  that  the  defendant 
Southern  Railw^ay  Company,  have  and  recover  judg- 
ment of  complainant  for  all  the  lawful  costs  in  this  be- 
half expended,  to  be  taxed  by  the  register  of  this  court, 
for  which  let  execution  issue." 

It  is  also  set  up  in  the  amended  sixth  section,  as  a  dis- 
tinct complaint  against  the  Alabama  Great  Southern 
Railroad  Company,  that  in  building  a  bridge  across 
Black  creek  for  the  track  controlled  by  said  railroad 
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company,  it  was  done  in  such  manner  as  to  reduce  the 
open  way  for  water  to  flow  down  said  creek,  so  tliat 
when  the  Alabama  Great  Soutliern  Company  cut  said 
ditch,  it  did  it  in  the  manner  described  in  said  amended 
section  6,  and  in  fi  manner  to  cause  a  bar  in  said  creek, 
which  caused  its  water  to  back  onto  compalinant's 
lands,  overflow  her  springs  and  cause  lier  great  damage. 

The  injuries  complained  of  are  brouglit  forward  in  a 
way  to  show  that  they  are  permanent,  continuous  and 
constantly  recurring.  In  such  case,  they  constitute  a 
nuisance  against  Avhich  a  court  of  equity  will  grant  rt^ 
lief,  although  there  may  be  a  remedy  at  law,  since  it 
would  obviously  be  inadequate. — Ninninycr  i\  \or- 
vyood,  72  Ala.  277,  47  Am.  Rep.  412. 

The  water  flowing  from  the  mountain  side*,  above  com- 
plainant's land,  through  the  depression  called  the  Pat- 
rick ditch,  under  the  first  embankment,  erected  by  the 
Rome  &  Decatur  road,  was  surface  water,  tand  should 
have  been  allowed  to  flow  off  naturally.  The  burden 
was  on  the  lower  land  to  thus  receive  it,  and  there  Ava« 
no  right  in  the  owner  of  the  higher  land,  by  artificial  ob- 
struction designed  for  its  improvement  to  lelieve  it 
from  its  natural  disadvantages,  to  increase  tlie  burdcais 
of  the  lower  estate. — Vrahtrvc  v.  Baker,  75  Ala.  94,  51 
Am.  Rep.  i24;  Huffh<%s  v,  AmUrson,  68  Ala.  280,  44  Am. 
Rep.  147. 

"A  railroad  company  has  no  more  right  to  obstruct 
the  natural  flow  of  water  by  an  embankment  or  other  ar- 
tiflcial  means,  or  by  the  collection  of  water  into  an  arti- 
ficial channel,  forcing  or  conducting  it  to  a  discharge 
upon  the  lands  of  another,  than  it  has,  in  the  same  way, 
to  dispose?  of  water  from  water  courses;  and  it  is  as  li- 
able for  resulting  damages  in  the  one  case  as  in  the 
other."— aV.  A.  d  M,  R,  R.  Co.  r.  Bufonl,  106  Ala.  312, 
17  South.  395. 

The  bill  we  d(mbt  not,  has  equity,  and  the  motion  to 
dismiss  for  want  of  equity,  was  propeily  overruled. 

The  objection  for  multifariousness  was  properly  taken 
by  demurrer,  for  a  bill  may  contain  (upiitv  and  vet  be 
multifarious.— 3  Mayfield's  Dig.  290,  SS  '  2104/ 2105. 
Multifariousness  "is  generally  understood  to  indicate 
those  cases  where  a  party  is  brought  in  as  a  defendant 
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on  a  record,  with  a  large  portion  of  which,  and  in  the 
case  made  by  which,  he  has  no  connection  w^hatever." — 
Adams  v.  Janes,  68  Ala.  117. 

Again:  "It  is  described  generally,  as  the  joinder  of 
different  and  distinct  and  independent  matters,  thereby 
confounding  them,  or  the  uniting  in  one  bill,  of  several 
matters,  perfectly  distinct  and  unconnected  against  one 
defendant;  or  the  demand  of  several  matters  of  a  dis- 
tinct and  independent  nature  against  several  defendants 
in  the  same  hiW'—Trum  v.  Miller,  116  Ala.  505,  22 
South.  863;  Alexmider  v.  Alexander,  85  Va.  363,  7  S.  E. 
335,  1  L.  R.  A.  125;  Mech<im  v.  Williams,  9  Ala.  847. 

The  complainant  has  three  distinct  grievances  against 
the  two  railroad  companies  disconnected  from  each 
other :  First,  of  the  distinct  and  separate  action  of  the 
Southern  Company  alone,  in  permitting  its  culvert,  the 
Patrick  ditch,  to  become  filled  up  from  its  own  neglect ; 
second,  of  the  separate  and  distinct  action  of  the  Ala- 
bama Great  Southern  Railroad  Company,  in  digging  a 
ditch  on  the  north  side  of  the  embankment ;  and  third,  of 
the  separate  and  distinct  action  of  the  latter  road,  in 
building  its  bridge  over  Black  cieek. 

On  these  gnmnds  the  bill,  according  to  the  generally 
recognized  doctrine,  it  may  be,  might  be  declared  to  be 
multifarious  and  liable  to  the  demurrer  interposed  to 
it.  It  was,  however,  relieved  of  this  objection,  by  amend- 
ment filed  on  the  21st  of  March,  1902,  as  has  already 
been  shown,  and  by  the  said  decree  of  the  same  date, 
which  was  entered  by  complainant's  consent.  This  de- 
cree was  approved  by  the  solicitors  of  the  complainant 
and  the  Southern  Company,  and  was  the  equivalent  of 
a  dismissal  of  the  bill  against  the  Southern  Company. 
When  this  was  done,  the  other  defendant,  the  Alabama 
Great  Southern  Company,  against  whom  alone  the  bill 
was  retained,  had  no  reas(m  to  complain  of  the  bill  as 
being  multifarious.  It  is  argued  that  this  is  not  true, 
since  the  complainar^t  dismissed  her  bill  for  a  A^aluable 
consideration,  and  that  a  dismissal  against  one  toit- 
feasor,  was  a  dismissal  as  to  the  other.  There  is,  how- 
ever, no  evidence  of  a  dismissal  by  complainant  for  a  val- 
uable consideration,  and  the   Southern    Company    was 
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not  a  tort-feasor  in  the  acts  committed  by  tlie  other 
company,  of  which  complaint  is  made. 

One  of  the  witnesses,  Peter  Youngman,  testified,  that 
complainant  directed  that  the  ditch,  north  of  the  upper 
embankment^  cut  by  the  Alabama  Great  Southern  Com- 
pany, should  be  cut,  and  said  she  wanted  something 
done  with  the  water ;  that  she  wanted  the  water  carried 
off  either  by  cutting  the  ditch  or  by  the  culvert  through 
the  Southern  Railway.  From  this  circumstance  it  is  in- 
sisted, that  complainant  cannot  now  complain  of  any 
damage  caused  by  the  cutting  of  that  ditch  since  she  di- 
rected it  to  be  cut.  But  this,  it  is  submitted,  is  a 
strained  and  unwarranted  construction  of  complainant's 
language  touching  the  digging  of  the  ditch.  All  she 
meant,  and  all  her  language  imports  she  meant  was, 
that  she  insisted  as  she  had  a  right  to  do,  that  the  de- 
fendant should  do  something  to  relieve  her  of  the  dam- 
age it  was  inflictin*;  on  her.  She  had  no  right  to  direct 
the  defendant  in  the  matter,  for  the  defendant  was  not 
subject  to  her  control. 

We  have  ccmsidered  all  the  questions  which  occur  to 
us  to  be  of  importance  to  notice,  and  finding  no  error  in 
the  decree  below  it  is  affirmed. 

Affirmed. 

Tyson^  C,  J.,  and  Simpson  and  Denson^  JJ.,  concur. 


Courtner  v.  Etheredg^^,  et  al. 

Bill  to  Foroclose  Mori  gage, 

(l)e<'ide(l  March  2,  lfK)7.     43  So.  Rop.  :?(W.) 

1.  Limitation  of  Action:  Part  Paymcntfk — The  payment  of  interest 

on  a  note  secured  by  a  mortgage  relieved  both  note  and  mort- 
gage from  the  operation  of  the  statute  of  limitations. 

2.  Mortgages:  Equitable  Mortgage;  Intention  of  Parties. — Although 

a  conveyance  may  fail  as  a  mortgage  in  conveying  the  legal 
title,  where  it  is  shown  that  it  was  the  intent  of  the  parties 
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to  the  instrument  that  it  should  operate  as  a  lien  on  certain 
land  to  secure  the  payment  of  borrowed  money  a  court  of 
equity  will  give  such  instrument  effect  as  an  eqiutable  mort- 
gage. 

3.  Tenancy  in  Common;  Adverse  Possession;  Hostile  Character.^ 

Where  four  persons  own  laud  as  tenants  in  common,  and  two 
of  them  agree  among  themselves  upon  a  dlvisTon  of  the  land 
between  themselves,  no  change  of  title  is  effected,  and  the 
continued  possession  of  ene  part  of  the  land  T>y  one  of  the 
parties  to  the  division,  without  actual  ouster  of  his  co-tenants, 
does  not  constitute  an  adverse  holding  as  to  rnem. 

4.  iSame;  Judical  Sale;  Notice  of  Change  of  Ownership. — The  un- 

divided interest  of  one  of  the  tenants  in  common  was  sold 
under  execution  at  a  sheriff's  sale.  The  share  was  purchased 
by  a  cp-tenant,  who  conveyed  it  to  the  wife  of  the  execution 
co-tenant.  The  conveyance  to  the  wife  was  not  recorded  and 
she  and  her  husband  continued  to  occupy  the  land  just  as  be- 
fore the  sale  of  the  husband's  interest,  and  its  conveyance  to 
her.  Held,  there  was  not  such  notice  of  change  of  ownership 
or  possession  as  to  entitle  the  wife  to  claim  any  right  by  ad- 
verse possession. 

5.  Schools  and  School  Districts. — School  Funds;  Investment ;  Retro- 

active  Statutes;  Curative  Acts. — If  no  contract  or  vested 
rights  are  violated  or  impaired  the  ulttra  vires  act  of  the 
school  (rommissiouer  in  making  a  loan  on  real  estate  is  reme- 
died by  an  act  of  the  legislature  ratifying  the  same,  where 
the  legislature  has  power  in  the  first  instance  to  authorize 
school  commissioners  to  make  a  loan  on  real  estate. 

<5.  Constitutional  Law;  Impairing  Obligation  of  Contracts. — The  Act 
of  March  2,  1901,  (Acts  1900-01,  p,  2070)  affords  a  remedy  for 
the  enforcement  of  the  contract  instead  of  destroying  or  im- 
pairing the  remedy,  and  hence  is  not  violative  of  article  4, 
section  5G,  Constitution  1875. 

"•  Statutes;  Amendments;  Constitutional  Requirements. — Article  4, 
Sec.  2,  Constitution  1875,  applies  only  to  amendments,  which 
without  the  i)reseuce  of  the  original  act,  are  imintelligible, 
and  hence,  the  act  of  March  2,  1901  (1900-01,  2070)  is  not 
repugnant  to  or  violative  of  the  Constitution,  either  as  to  its 
amendment  or  that  it  shall  contain  but  one  subject  which  shall 
be  clearly  expressed  in  the  title. 

8.  Schools  and  ScJiool  Ditttricts;  Offices;  Ultra  Vires  Contract;  Cur- 
ative .Icr.— Sections  3  and  4  of  the  Act  of  March  2,  1901  (Acts 
1900-01,  p.  2070)  ratify  the  ultra  vires  act  of  the  commissioner 
in  making  the  loan  in  this  instance,  and  empowers  their  suc- 
cessors, the  trustees,  to  enforce  the  loan  contract. 
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Appeal  from  Lawrence  Chancery  Court. 

Heard  before  Hon.  W.  H.  Simpson. 

Bill  by  B.  T.  Etheredge  and  others  against  Robert  Q. 
Courtner,  administrator.  From  a  decree  for  plaintiffs, 
defendant  appeals. 

KiRK^  Carmichael  &  Rather^  and  C.  S.  Sherrod,  for 
appellant. — The  trustees  have  no  right  to  maintain  the 
bill  in  their  own  name. — Lamh  v.  Pioneer  8.  d  L.  Co., 
106  Ala,  591.  Signing  the  name  of  an  attesting  witness 
to  a  note  or  bond  by  the  agent  of  the  obligee  or  payee  is 
a  material  alteration  and  discharges  the  obligor. — 
White  Seimng  Mcvchinc  v.  Saxon,  121  Ala.  399;  Ander- 
son V.  Bell,  87  Ala,  334 ;  Montgomery  i\  CroSsicmthe,  90 
Ala.  553;  Ex  parte  Sayre,  95  Ala.  288;  Sharpe  v.  Orme, 
61  Ala.  263.  The  adding  of  an  acknowledgement  to  a 
mortgage  without  the  knowledge  and  consent  of  the 
mortgagor  is  a  material  alteration  of  the  instrument. — 
Alabama  State  Land  Com  pan  i/  i\  Thompson,  104  Ala. 
573;  121  Ala.  399;  87  Ala.  334;  95  Ala.  288.  A  c(mvey- 
ance  of  land  held  adversely  to  the  grantor  is  void  as  to 
sucb  adverse  holder  or  those  claiming  under  him. — 
Murray  v.  Hoyle,  92  Ala.  559.  The  validity  of  acknowl- 
edgements can  be  impeached  by  showing  that  the  ofBcer 
who  took  it  had  no  jurisdiction  of  the  parties. — Mort- 
gage Co.  V.  Payne,  107  Ala.  578.  A  clerk  appointed  by 
a  probate  judge  has  no  authority  to  take  any  acknowl- 
edgements.— Pioneer  8.  &  L,  Co.  r.  Barelay,  108  Ala. 
155.  The  acknowledgement  was  a  nullitv. — Griffith  v. 
Vmtress,  91  Ala.  366;  Orider  r.  .4.  L.  F.  M.  Co.,  99  Ala. 
281.  The  acknowledgement  cannot  operate  as  an  attest- 
ation.— HoUeman  i\  Dcnyes,  51  Ala.  95.  The  mortgage 
was  barrtnl  by  the  statute  of  limitations  of  twenty 
vears. — Me  Arthur's  Ca^e,  32  Ala.  35;  Leer.  Thompson. 
99  Ala.  95;  Coyle  t\  Wilkins,  57  Ala.  108.  The  contract 
is  malum  in  se  and  will  not  be  enforced. — Whetstone  t\ 
Bank  of  Montgomery,  9  Ala.  282;  Brooklyn  L.  &  I.  Co. 
r.  Bledsoe,  52  Ala.  551.  The  mortgage  is  void  because 
executed  while  another  was  in  adverse  povssession. — 
Pearsmi  r.  King.  99  Ala.  125.  The  acts  of  1900-01,  are 
violative  of  section  2  of  article  4  of  Constitution  of  1875. 
—Harper  v.  The  State,  109  Ala.  28;  Riee  v.  Westcott, 
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108  Ala.  353;  Miller  v.  Perry,  101  Ala.  531;  70  Ala.  145. 
The  contract  being  void  the  statute  cannot  give  it  val- 
idity.— Cooley's  Const.  Lim.  p.  465  and  note  to  p.  469. 

W.  P.  and  W.  L.  Ciiitwood^  for  appellee. — The  part 
payments  on  the  note  and  mortgage  recognized  its  val- 
idity and  took  it  without  the  statute  of  limitation. — 
Cameron  v.  Cameron,  25  Ala.  344;  Sec.  2811,  (^ode  1896; 
13  A.  &  E.  Ency.  of  Law,  756.  The  mortgage  was  good 
in  equity  and  enforceable. — Newton,  Findlay  &  Co,  v, 
McAfee,^64t  Ala.  357;  Smith  v.  Hiles,  et  ai.,  107  Ala.  273. 
Qaley  was  a  de  facto  officer  when  he  took  the  acknowl- 
edgement.— 4  Mayf.  Dig.  341.  The  trustees  had  a  right 
to  bring  this  suit  under  the  act  of  March  2,  1901. — ^Acts 
1900-01,  p.  2070.  This  act  is  constitutional.— §  56,  arti- 
cle 4,  Const.  1875;  Edwurds  v.  Williamson,  70  Ala.  145; 
O shorn  V.  Johnson,  et  al.,  99  Ala.  309.  The  act  does  not 
contravene  section  2  of  article  4  of  the  (Constitution. — 
State  ex  rel.,  etc.  v.  Rogers,  107  Ala.  444;  Birmingham 
Union  Ry  Co.  v.  Elyton  Land  Co.,  114  Ala.  70;  City  of 
Montgomery  v.  National  li.  d  L.  Asso.,  108  Al.a  336; 
Burton  v.  The  States,  107  Ala.  108;  Railroad  Co,  v.  Pike 
County,  97  Ala.  105;  State  ex  reh,  etc.  v.  Mci^ary,  et  ah, 
128  Ala.  135.  There  was  no  element  of  adverse  posses- 
sion on  the  part  of  Carrie  Ashford. — Stiff  r.  Cohh  ,126 
Ala.  381 ;  Ashford  t\  Ashford,  34  South.  10.  In  the  ab- 
sence of  proof  to  the  contrary  it  will  be  presumed  that 
the  commissioners  or  trustees  had  authority  to  make  the 
loan. — Alabama  G.  L.  Ins.  Co,  v.  Central  A.  &  M.  Asso., 
54  Ala.  73.  The  doctrine  is  not  applicable  to  an  exe- 
cuted contract.— 2  Mayf.  Dig.  p.  769;  27  A.  &  E.  Ency. 
of  Law,  263.  In  anv  event  the  contract  is  ratified. — 
Ala.  Nat.  Bank  v.  O'Ncnl,  128  Ala.  192.  The  act  of  1901 
V€?sted  the  power  in  trustees  to  collect  debts  heretofore 
contracted. — Loifcjoj/  v.  Bcason,  121  Ala.  608;  State  ex 
rel.  Samche  v.  Wchh,  110  Ala.  214;  ./vV  parte  Buckely,  54 
Ala.  55.  When  the  words  of  the  statute  or  the  clear  leg- 
islative intent  is  that  the  act  shall  be  retroactive  it  will 
be  so  held. — Smith  v.  Kolb,  58  Ala.  645 ;  Eskridge  v. 
DC'tmam,  51  Ala.  250. 


Digitized  by 


Google 


82  SUPREME  COURT  CVoi. 

[Courtner  v.  Etheredge,  et  al.] 

DOWDELL,  J. — The  present  bill  is  one  against  the 
heirs  at  law  of  E.  C.  Ashford,  deceased,  and  for  the  pur- 
pose of  foreclosing  a  mortgage  given  by  said  E.  C  Ash- 
ford during  his  lifetime  to  secure  the  payment  of  his 
promissory  note  for  borrowed  money.  The  note  and 
mortgage  were  made  payable  to  W.  C.  Sherrod  and  oth- 
ers, naming  them,  as  school  trustees  of  township  4,  range 
8  W.,  from  whom  the  loan  of  money  was  obtained.  The 
bill  is  exhibited  in  the  name  of  B.  T.  Etheredge,  L.  T. 
Key,  and  W.  0.  Bracken,  as  school  trustees  of  township 
4,  range  8,  Lawrence  county,  Ala.  Under  the  act  ap- 
proved March  2,  1901  (Acts  1900-01,  p.  2070),  the  com- 
plainants became  the  successors  of  W.  C.  Sherrod  and 
others,  to  whom  the  note  and  mortgage  were  made  pay- 
able, and  the  bill,  under  the  act,  is  properly  exhibited  in 
their  names  as  school  trustees  of  township  4,  range  8, 
etc. 

The  mortgage  sought  to  be  foreclosed  was  given  on  an 
undivided  interest  in  certain  described  lands,  "not  less 
than  one-fourth"  interest,  and,  with  the  note  which  it 
was  given  to  secure,  bore  date  of  March  5,  1880.  The 
facts  show  that  the  loan  was  made  and  obtained  as  aver- 
red  in  the  bill,  and  that  the  interest  was  paid  annually 
and  credited  on  the  note  down  to  and  including  the  year 
1896.  These  interest  payments  relieved  both  the  note 
and  mortgage  from  the  operation  of  the  statute  of  limi- 
tations, and  saved  the  note  from  the  bar  of  the  statute  of 
6  years,  as  also  the  mortgage  given  to  secure  it  from  the 
bar  as  by  prescription  of  20  years  set  up  as  a  defense  to 
its  enforcement. — Camerofi  v,  Cameron^  95  Ala.  344,  10 
South.  506 ;  Code  1896,  §  2811,  and  cases  cited ;  13  Am. 
&  Eng.  Ency.  of  Law  (1st  Ed.)  750,  751.  There  is  evi- 
dence that  tended  to  prove  that  the  mortgage,  when 
executed  and  recorded,  was  neither  attestcMi  nor  ack- 
nowledged; but  in  this  case  that  question  is  an  unim- 
portant one.  It  was  the  intention  of  the  parties,  as  the 
facts  show  in  the  giving  of  the  mortgage,  that  a  lien 
on  the  land  described  should  thereby  be  create<l  to  secure 
the  payment  of  the  borrowed  money.  In  such  cases,  al- 
though the  instrument  may  fail  as  a  mortgage  in  the 
conveyance  of  the  legal  title,  still  a  court  of  (»quity  will 
always  give  effect  to  such  an  instrument  as  an  equitable 


Digitized  by 


Google 


^^^'^  OF  ALABAMA.  83 

[CJourtner  y.  Etheredge,  et  al.] 

mortgage,  and  thus  preserve  the  lien  and  security  which 
the  i)arties  intended  should  be  created. — Smith  v.  Hilcs- 
Carver  Co.,  107  Ala.  272,  18  South.  37 ;  NcicHn  Finley 
&  Co.  V.  McAfees,  64  Ala.  357;  6  Am.  &  Eng.  Ency.  (1st 
Ed.)  675. 

It  is  insisted  that  the  mortgage  is  void,  as  to  the  part 
of  the  lands  embraced  in  it  known  as  the  "home  place," 
on  the  ground,  as  alleged,  which  is  set  up  by  way  of  de- 
fense in  the  answer,  that  this  part  of  the  land  was  held 
adversely  by  Mrs.  Carrie  Ashford,  the  wife  of  A.  E.  Ash- 
ford,  at  the  time  of  the  execution  of  the  mortgage  by  E. 
C.  Ashford.  The  facts  show  that  the  title  to  all  of  the 
lands  in  question,  upon  the  death  of  the  ancestor, 
Thomas  Ashford,  in  the  year  1862,  descended  to  his  four 
children,  A.  E.  Ashford*  T.  T.  Ashford,  E.  C.  Ashford, 
and  Mrs.  Bridenthall.  The  title,  of  course,  was  in  these 
four  children,  heirs  at  law  of  Thomas  Ashford,  deceased, 
as  tenants  in  common.  Upon  the  dejith  of  the  ancestor, 
A.  E.  Ashford  administered  upon  his  estate,  and  during 
said  administration  he  was  in  possession  of  the  lands. 
In  the  year  1867  the  said  A.  E.  Ashford  and  his  brother, 
E.  C.  Ashford,  made  a  private  parol  agreement  to  divide 
the  lands  between  themselves,  the  said  A.  E.  Ashford 
taking  the  part  known  as  the  "home  place,"  and  E.  C. 
Ashford  the  part  known  as  the  "free  and  easy  place," 
and  each  one  taking  possession  of  the  part  so  alotted; 
and  all  of  this  was  without  the  assent  or  agreement  of 
the  other  heirs,  who  were  tenants  in  common  with  A.  E. 
and  E.  C.  Ashford.  In  1874  the  undivided  one-fourth 
interest  of  A.  E.  Ashford  was  levied  on  under  execution 
and  sold  at  sheriff's  sale;  E.  C.  Ashford  becoming  the 
purchaser  at  said  sale  for  a  nominal  sum.  In  1875  it  is 
claimed  that  E.  0.  Ashford  sold  the  interest  of  A.  E. 
Ashford  that  he  purchased  at  sheriff's  sale  to  Carrie 
Ashford,  the  wife  of  A.  E.  Ashford.  No  record,  how- 
ever, of  any  such  conveyance,  was  ever  made.  A.  E. 
Ashford  and  his  wife,  Carrie  Ashford,  continued  in  the 
possession  of  the  part  of  said  lands  known  as  the  "home 
place"  from  the  time  of  the  division  by  A.  E.  Ashford 
and  E.  C.  Ashford  of  the  lands  to  the  death  of  Carrie 
Ashford,  and  after  her  death  the  said  A.  E.  Ashford  con- 
tinued in  the  possession.     During  all  the  while  A.  E. 
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Ashford  managed  and  controlled  the  faim;  but  it  is 
claimed  that  he  did  so  as  the  agent  of  his  wife,  Carrie  T. 
Ashford,  during  her  lifetime  subsequent  to  the  time  of 
the  alleged  sale  of  the  said  E.  C.  Ashford  to  the  said 
Carrie  Ashford.  It  will  be  observed  that  this  time  cov- 
ered the  date  of  the  execution  of  the  mortgage,  to-wit, 
March  5,  1880. 

It  must  be  borne  in  mind,  however,  that  it  is  only  the 
undivided  one-fourth  interest  of  E.  C.  Ashfoid  as  to 
which  the  mortgage  is  sought  to  be  forecloseil.  Unless 
the  adverse  possession  set  up  is  such  as  might  ripen  into 
title  by  lapse  of  time,  it  is  not  such  as  would  render  the 
execution  of  the  mortgage  void.  To  constitute  adverse 
possession,  it  must  be  open,  notorious,  under  claim  of 
title,  and  must  be  exclusive;  that  is  to  say,  it  must  be 
adverse  to  the  whole  world.  The  possession  of  one  ten- 
ant in  common  under  the  law  is  the  possession  of  all  the 
tenants,  and  adverse  possession  by  one  tenant  in  com- 
mon can  never  arise  until  there  is  an  actual  ouster  of  the 
co-tenant.  The  private  parol  agret^ment  of  division  be- 
tween E.  C.  Ashford  and  A.  E.  Ashford  did  not  and 
could  not  pass  a  title  to  the  land.  A.  E.  Ashford  was  at 
the  time  in  possession  of  the  place  known  as  the  "home 
place,''  and  this  act  of  division  and  his  continued  pos- 
session of  the  land  did  not  constitute  adverse  pos.s(^sRion 
by  him  as  against  his  co-tenants.  The  legal  title,  there- 
fore, remained  as  it  was  before.  As  we  said  above,  there 
was  no  notice  or  record  evidence  of  any  sale  of  the  land 
by  E.  C.  Ashford  to  Cairie  Ashford.  There  was  never 
such  change  from  the  possession  of  A.  E.  Ashford  to  his 
wife,  Carrie  Ashford,  as  would  give  notice  to  the  world 
of  any  claim  set  up  by  Carrie  Ashford.  The  facts  show 
that  E.  C.  Ashford,  when  he  borrowed  the  money  in  1880 
from  the  school  trustees,  represented  to  said  trustees 
that  he,  the  said  E.  C.  Ashford,  held  and  owncnl  an  un- 
incumbered title  to  an  undivided  fourth  interest  in  siiid 
lands.  The  facts  further  show  that  the  said  trustet^s 
had  no  knowledge  or  notice  of  any  claim  whatever  to 
said  lands  by  the  said  Carrie  Ashford.  I'udijr  the  facts 
we  feel  constrained  to  hold  that  the  possession  of  A.  E. 
Ashford  was  never  adverse  to  his  tenants  in  common; 
that  is  to  say,  that  his  possession  lacked  the  constituent 
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demente  necessary  to  ripen  it  into  title  by  lapse  of  time. 
And  we  are  further  of  the  opinion  that  there  was  no 
such  ontward  change  of  possession  from  A.  E.  Ashford 
to  his  wife,  Carrie  Ashford,  as  would  carry  notice  of  a 
change  of  ownership  or  possession.  See  Ashford  r.  Ash- 
ford, 136  Ala,  631,  34  South.  10,  96  Am.  St.  Rep.  82; 
Stiff  V.  Cobh,  126  Ala,  381,  28  South.  402,  85  Am.  St. 
Rep.  38. 

The  respondents  set  up  the  defense  of  ultra  vires  to 
enforcement  of  the  contract.    The  township  commission- 
ers who  made  the  loan  were  incorporated  and  chartered 
as  such  commissioners,  under  an  act  of  the  Legislature 
approved  January  12,  1826,  a  copy  of  which  said  act  is 
made  an  exhibit  to  the  answer  of  A.   E.   Ashford.    By 
this  act  the  school  commissioners  were  authorized  to  in- 
vest the  school  funds  in  certain  bank  stock,  but  were  not 
authorized  to  loan  the  school  money  as  was  done  in  the 
present  instance.    The  action  of  the  school  commission- 
ers in  making  the  loan,  as  was  done  heie,  was  undoubt- 
edly in  excess  of  their  powers  and  authority;  but  the  an- 
swer to  this  defense  is  that  the  lack  of  authority  and 
power  on  the  part  of  the  school  commissioners  to  make 
the  loan  was  remedied  and  cured  bv  an  act  of  the  Leg- 
islature of  March  2nd,  1901   (Acts  1900-01,  p.  2070),  by 
which  the  contract  of  loan  was  ratified.     It  cannot  be 
disputed  that  the  Legislature  had  the  power  in  the  first 
instance  to  authorize  the  loan  just  as  it  was  made.    The 
law  is  well  settled  in  this  state  that  it  is  within  legisla- 
tive competency  by  an  act  to  ratify  the  doing  of  that 
which  has  already  been  done,  the  doing  of  which  it  had 
the  power  to  authorize  in  the  first  instance,  where  no 
contract  rights  or  vested  rights  are  in  any  way  violate<l 
or  impaired. — Ex  parte  Buckley,  53  Ala.  54 ;  Lorejoi/  v. 
Beason,  121  Ala.  605,  25  Soutli.  599. 

It  is  insisted  by  respondents  in  argument  that  the  act 
of  1901  is  unconstitutional  <m  two  grounds.  The  first 
is  that  it  violates  section  56,  art.  4,  of  the  Constitution 
r>f  1875.  That  section  reads  as  follows :  "There  can  be 
no  law  of  this  state  impairing  the  obligation  of  contracts 
by  destroying  or  impairing  the  remedy  for  their  (Uiforce- 
ment,  and  the  General  Assembly  shall  have  no  power  to 
revive  any  right  or  remedy  which  may  have  been  barred 
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by  lapse  of  time  or  by  any  statute  of  this  state."  We  are 
unable  to  see  wherein  the  obligation  of  the  contract  in 
question  has  in  any  manner  been  impaired  by  this  stat- 
ute. The  statute  is  a  remedial  one,  affording  a  remedy 
for  the  enforcement  of  the  contract,  instead  of  destroy- 
ing or  impairing  the  remedy  for  its  enforcement.  Such 
statutes  should  always  receive  a  liberal  construction, 
and  giving  it  such  construction,  we  are  clearly  of  the 
opinion  that  it  does  not  violate  any  provision  of  the 
above  section  and  article  of  the  Constitution. 

The  second  objection  is  that  it  is  violative  of  section 
2,  art.  4,  of  the  Constitution  of  1875,  which  is  as  follows : 
"The  style  of  laws  in  this  state  shall  be,  ^Be  it  enacted 
by  the  General  Assembly  of  Alabama.'  Each  law  shall 
contain  but  one  subject,  which  shall  be  clearly  expressed 
in  the  title,  except  general  appropriation  bills  and  gen- 
eral revenue  bills,  and  bills  adopting  a  Code,  digest,  or 
revision  of  statutes,  and  no  law  shall  be  revised,  amend- 
ed, or  the  provisions  thereof  extended  on  confirmed  by 
reference  to  its  title  only,  but  so  much  thereof  as  is  re- 
vived, amended,  or  extended  or  confirmed  shall  be  re- 
enacted  and  published  at  length."  The  act  in  question 
is  independent  and  original  in  form,  and  is  intelligible 
without  reference  to  the  original  act  incorporating  the 
school  commissioners  of  township  4,  range  8  W.,  Law- 
rence county,  Ala.,  and  there  was  no  necessity  of  setting 
out  the  original  act  or  any  part  thereof. — State  ex  rel. 
V.  Rogers,  107  Ala.  444,  19  South.  909,  32  L.  R.  A.  520; 
Birminffham  Union  liy.  Go.  v.  Elytmi  Lamd  Co,,  114 
Ala.  70,  21  South.  314.  The  title  of  the  act  of  March  2, 
1901,  contains  in  reality  but  one  subject,  and  in  this  res- 
pect in  no  way  offends  constitutional  provision.  There 
is  nothing  in  the  body  of  the  act  which  is  not  cognate  or 
referable  to  the  subject  contained  in  the  title. — City 
Council  of  Montgomery  v.  National  Building  tf  Loan 
Association,  108  Ala.  336,  18  South.  816;  State  c^  rel. 
V,  Rogers,  supra;  Burton  v.  State,  107  Ala,  108,  18 
South.  284;  Ry,  Co.  v.  Pike  County,  97  Ala.  105,  11 
South.  732;  State  ex  rel.  v.  McCanj,  128  Ala.  139,  30 
South.  641. 

The  act  of  March  2,  1901,  contains  the  following  pro- 
visioH : 
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"Sec.  3.  That  the  rights  and  interests  of  said  school 
commissioners  in  all  existing  contracts  and  in  every 
species  of  property  of  said  township  are  hereby  vested 
in  said  trnstees. 

"Sec.  4.  That  said  trustees  may  exercise  the  power 
of  sale  contained  in  any  and  all  mortgages  or  other  se- 
curity held  by  said  school  commissioners  or  vested  in 
them,  and  may  enforce  any  and  all  contracts  heretofore 
made  by  them,  any  suit  or  proceeding  now  pending  in 
the  name  of  said  school  commissioners  may  be  revived 
and  conducted  to  final  determination  in  the  name  of  the 
trustees  of  said  township  4,  range  8,  Lawrence  county, 
Alabama.^' 

These  provisions  are  sufficiently  broad  and  compre- 
hensive to  include  the  mortgage  here  sought  to  be  en- 
forced. The  language  employed  in  the  act,  "and  may  en- 
force any  and  all  contracts  heretofore  made  by  them,'' 
receiving  that  liberal  construction  which  should  be  ap- 
plied to  such  acts,  may  include  not  only  such  contracts 
as  are  valid  in  themselves,  but  such  as  may  be  rendered 
valid  by  legislative  ratification,  and  hence  sufficient  to 
show  an  intention  on  the  part  of  the  Legislature  in  the 
passage  of  the  act  to  ratify  the  contract  in  question. 

Prom  the  views  above  expressed,  it  follows  that  the 
decree  appealed  from  will  be  affirmed. 

Affirmed. 

Tyson,  C.  J.,  and  Anderson  and  McClellan,  JJ.^ 
concur. 
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Moses  r.  Philadelphia  IMortgraffe 
&  Trust  Co. 

Bill  to  Foreclose,  Mortgage, 

(Decided  Dec.  2l8t,  1906.    42  So.  Rep.  868.) 

Mortgages;  Right  of  Foreclosure. — ^The  land  conveyed  In  trust  to  se- 
cure the  bonds  was  encumbered  with  a  prior  lien,  and  the 
mortgagor  made  a  money  deposit  with  the  trustee  to  protect 
the  bondholders  against  the  lien.  The  trustee  invested  the  de- 
posit in  some  of  the  bonds  secured  by  the  deed  of  trust.  After- 
wards the  mortgagor  assigned  the  bonds  so  purchased  by  the 
trustee.  Held,  the  assignee  of  the  bonds  became  a  bondholder 
with  all  the  rights  pertaining  thereto,  subject  only  to  the  equi- 
ties of  the  other  bondholders,  arising  out  of  the  puriKJse  of  the 
deposit,  and  such  assignee  had  the  right  to  have  the  trust  deed 
foreclosed,  the  property  sold,  and  after  the  payment  of  the 
costs,  prior  encumbrances  and  the  amount  due  on  the  bonds 
held  by  other  bondholders,  the  jiroceeds  applied  to  the  payment 
of  the  bonds  held  by  him. 

Appeal  from  Montgomery  City  Court. 

Heard  before  Hon.  A.  D.  Sayrb. 

Bill  by  John  T.  Moses  against  the  Philadelphia  Mort- 
gage &  Trust  Company  to  foreclose  a  mortgage  dee<l  of 
trust  securing  certain  bonds.  From  a  decree  in  favor 
of  defendant,  plaintiff  appeals. 

This  appeal  is  from  a  final  decree  of  the  chancellor 
decreeing  that  the  complainant,  Moses,  is  entitled  to 
"foreclose  the  mortgage  deed  of  trust  set  out  as  an  ex- 
hibit to  the  bill  in  this  cause  for  the  si^cnrity  to  him  of 
the  sum  of  ^500,  with  interest  at  the  rate  of  6  per  cent, 
from  the  date  when  the  bonds  secured  thereby  became 
due  according  to  their  terms,  and  fair  and  just  compen- 
sation for  attomey-s  fcH^s  in  and  about  the  prosecution 
of  this  suit;  regard  being  had  to,  among  other  things, 
the  amount  for  which  complainant  is  entitled  to  fore- 
close, and  sale  to  effect  the  same.     No  bid  wull  be  re- 
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ceived  for  the  property  unless  in  excess  of  the  sum  of 
172,000,  and  unless  upon  an  offer,  under  fair  conditions 
of  sale,  of  a  sum  exceeding  |72,000,  some  amount  is  re- 
alized for  the  satisfaction  of  complainant's  claim,  this 
bill  will  be  dismissed ;  such  being,  in  the  opinion  of  the 
court,  the  necessary  result,  in  the  present  circumstances 
of  the  cUse,  of  the  rulings  heretofore  made  that  com- 
plainant, as  against  other  bondholders,  is  entitled  to 
foreclose  rather  than  to  redemption,  and  the  court  doth 
so  decree.  It  is  therefore  ordered,  adjudged,  and  de- 
creed by  the  court  that  the  raster  will  hold  a  reference 
to  ascertain:  (1)  What  amount  will  be  due  to  the 
complainant  on  the  day  of  his  report  and  his  bonds,  es- 
timating his  interest  therein  at  the  sum  of  $500  due  up- 
on the  day  upon  which  said  bonds  fell  due  according  to 
their  terms,  and  bearing  interest  at  the  rate  of  6  per 
cent,  per  annum  until  the  day  of  the  report.  (2)  What 
would  be  a  fair  and  just  compensation  to  complainant 
for  attorney's  fees  in  and  about  the  foreclosure  of  the 
mortgage  deed  of  trust  aforesaid,  regard  being  had, 
among  other  things  necessary  and  proper  to  be  consid- 
ered, to  the  fact  that  complainant  is  entitled  to  have 
decreed  a  foreclosure  for  the  amount  of  his  own  debt 
only.''  This  case  has  been  here  twice  before  on  appeal, 
and  the  facts  are  very  fully  stated  in  131  Ala.  554,  32 
South.  612,  where  the  reader  can  refer,  if  found  neces- 
sary or  desirable.  The  other  report  of  the  case  is  in  127 
Ala^.  433,  29  South.  463.  Reference  is  here  made  to  the 
facts  therein  set  forth. 

Thomas  fl.  Watts^  Alexander  Troy,  Clifford  La- 
nier^ Jr.,  and  Guntbr  &  Gunter,  for  appellant. — No 
brief  came  to  the  reporter. 

R.  E.  Stbiner,  and  J.  M.  Chilton,  for  appellee. — No 
brief  came  to  the  reporter. 

SIMPSON,  J. — As  this  case  has  been  before  this 
court  twice,  the  facts  need  not  be  restated  in  this 
opinion.— 127  Ala.  433,  29  South.  463;  131  Ala.  554,  32 
South.  612.  The  Montgomery  Real  Estate  Association 
owned  the  Moses  Building,   and   issued   its   bonds   for 
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180,000,  securing  the  same  by  a  deed  of  trust  to  the  ap- 
pellee as  trustee,  and  placed  the  bonds  in  appellee's 
hands  to  be  sold.  The  bonds  state,  on  their  face,  that 
|8,000  had  been  deposited  with  the  trustee  to  secure  the 
payment  of  the  Sloan  debt,  which  was  a  lien  prior  to  the 
bond  debt.  That  |8,000  was  invested  by  the  trustee, 
with  the  approval  of  the  mortgagor,  in  said  "bonds  at 
par.  Then  the  status  was  that  said  real  estate  company 
owed  the  entire  |80,000,  but  that  |8,000  of  the  bonds 
were  owned  by  the  mortgagor  himself,  and  held  by  said 
trustee  in  trust  to  secure  the  Sloan  debt.  The  only  ef- 
fect of  this  was  that  the  holders  of  the  J72,000  of  bonds 
took  them  with  notice  of  the  prior  lien  of  the  Sloan  debt, 
but  also  with  the  assurance  that  |8,000  was  held  by  the 
trustee  to  secure  that  debt,  and  that  amount  could  not 
be  withdrawn  until  that  debt  was  paid,  so  long  as  the 
bonds  were  outstanding.  When  Wright  bought  at  exe- 
cution sale,  he  became  the  owner  of  the  e(iuity  of  re- 
demption, subject  to  all  the  prior  liens  [and  incum- 
brances on  the  property,  to-wit,  the  Sloan  debts  and  the 
$80,000  bonded  indebtedness.  As  stated  in  this  case  in 
131  Ala.  554,  32  South.  612:  ^^Te  had  (has)  no  e<iuity 
to  have  the  Sloan  debt  paid  out  of  the  d€»posit,  or  to 
have  the  deposit  first  applied,  or  applied  at  all,  to  the 
extinguishment  of  any  portion  of  the  debt  evidenced  by 
the  bonds  and  secured  by  the  mortgage.  *  *  *  In  short, 
a  sale  of  the  mortgaged  property  under  execution  was 
not  a  sale  of  the  deposit,  and  therefore  the  purchaser, 
Wright,  at  the  sale,  acquired  no  interest  whatever  in 
the  deposit."— 131  Ala,  561,  562,  32  South.  615. 

It  is  true,  as  contended  by  appellee,  that  when  the 
purchaser  of  the  equity  of  redemption,  for  the  protec- 
tion of  his  interest,  pays  off  incumbrances  which  are 
prior  in  right  to  another  incumbrance,  he  has  a  right,  in 
e<iuity,  to  keep  these  incumbrances  alive  for  the  purpose 
of  insisting  on  their  priority  to  the  outstanding  incum- 
brance, so  that,  in  case  of  the  sale  of  the  property  under 
the  last  incumbrance,  he  would  have  the  right  to  have 
the  proceeds  applied  first  to  the  payment  of  the  incum- 
brances which  were  superior  to  the  outstanding  one, 
and,  if  the  property  did  not  bring  enough  to  pay  both, 
the  last  incumbrance  would  be  scaled  accordingly. — 2 
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Pom.  Eq.  Jur.  791 ;  3  Pom.  Eq.  Jur.  791 ;  3  Pom:  Eq.  Jur. 
1212;  Milhpaugh  v.  McBride,  7  Paige,  Ch.  (N.  Y.)  509; 
Ohmvr  r.  Boyer,  89  Ala.  273,  280,  7  South.  663.  Admit- 
ting, then,  that  the  subsequent  purchase  by  Wright  of 
the  172,000  of  bonds  could  not  operate  as  a  merger  to 
the  extent  of  depriving  Wright  of  the  aforementioned 
equitable  rights,  and  that  by  the  purchase  of  said  bonds 
he  became  entitled  to  all  the  rights  and  securities  held 
by  the  original  holders  of  said  bonds,  then  what  were 
those  rights  and  securities?  The  real  estate  company 
warranted  the  title  as  free  of  incumbrances,  except  as  to 
the  annuity  due  to  Mrs.  Sloan,  and,  in  order  to  save  the 
bondholders  harmless  from  that,  the  f8,000  of  bonds 
were  deposited.  The  effect  of  this  was,  not  to  appro- 
priate the  $8,000  to  the  payment  of  said  debt,  but  to 
leave  it  in  pledge  until  the  property  was  sold,  and  if,  at 
said  sale,  the  property  brought  enough  to  pay  the 
amount  due  Mrs.  Sloan  and  any  other  incumbrance, 
such  as  that  due  to  Mrs.  Sloan,  and  also  the  whole 
amount  of  the  bonded  indebtedness,  then  the  bondhold- 
ers had  been  saved  harmless,  and  the  $8,000  (whether 
in  money  or  bonds)  ^^as  released  from  the  pledge.  If, 
on  the  other  hand,  the  property  did  not  bring  enough  to 
thus  hold  the  bondholders  harmless,  the  $8,000  which 
had  been  deposited  for  that  purpose  would  be  applied  as 
far  as  necessary  to  make  up  the  deficiency.  It  is  not  a 
question  of  setting  off  the  indebtedness  of  the  real  estate 
company  against  the  amount  due  on  the  bonds,  for 
Wright  has  never  acquired  any  personal  claim  against 
the  real  estate  company,  except  by  virtue  of  his  owner- 
ship of  the  $72,000  of  bonds,  and  the  extent  of  that  was 
only  that  prior  incubrances  should  not  impair  the  value 
of  said  bonds.  The  $500  paid  by  complainant  on  the 
purchase  of  said  $8,000  of  bonds  has  nothing  to  do  with 
this  case.  That  simply  is  a  part  of  the  purchase  money 
paid  by  him  for  the  bonds,  and  he  owes  the  realty  com- 
pany the  balance  of  the  purchase  money. 

While  the  agreements  in  the  case  seem  to  indicate  that 
the  property  is  worth  largely  more  than  enough  to  pay 
off  the  prior  incumbrances  and  the  entire  bonded  in- 
debtedness, yet  the  court  can  only  declare  the  rights 
and  priorities  of  the  parties,  and  according  to  the  view 
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of  this  court,  it  will  be  the  duty  of  the  city  court  to 
ascertain :  (1)  What  amounts  are  due  the  heirs  of  said 
Wright  on  account  of  payments  made  on  both  of  the 
Sloan  debts:  (2)  what  amount  is  due  on  the  $72,000  of 
bonds  held  by  the  heirs  of  Wright;  (3)  what  amount  is 
due  on  the  |8,000  bonds  held  by  the  complainant;  (4) 
what  will  be  a  reasonable  attorney's  fee  to  be  allowed  to 
complainant's  attorneys  for  foreclosing  said  mortgage, 
having  reference  only  to  the  amount  due  on  complain- 
ant's bond.  Said  court,  after  ascertaining  thes(^  masters, 
will  order  the  property  to  be  advertised  and  sold  in  ae- 
oordance  with  the  terms  of  the  deed  of  trust,  and  shall 
appropriate  the  proceeds  of  said  sale:  (i)  To  the  pay- 
ment of  costs  of  court;  (2)  to  the  payment  of  all  amounts 
due  the  heirs  of  said  Wright  on  account  of  payment  by 
said  Wright  of  said  prior  incumbrances;  (3)  to  the  pay- 
ment of  the  amount  duo  on  said  i!|»72,000  of  bonds  hel<l 
by  the  heirs  of  said  \V right;  (4)  to  the  amount  due  on 
the  f8,000  of  bonds  held  by  complainant,  and  the  amount 
of  attorney's  fee  allowed  to  complainant's  solicitor.  Tho 
residue  of  said  purchase  money  shall  Ik?  paid  to  said 
heirs  of  said  Wright.  The  judge  of  said  city  court  shall 
make  such  other  ordiTs  ami  decree  as  nmy  be  necessary 
for  the  vesting  of  title  in  the  purchaser,  and  such  other 
matters  as  may  be  nwessary  to  wind  up  and  conclude* 
the  case. 

Reversed  and  remanded. 

Tyson,  C  J.,  and  ITarausox  and  Anderson,  JJ.,  con- 
cur. 
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Brock  <&  Spigrht,  et  al.  v  Oliver, 

Bill  to  Declare  a  Mot^tgage   a   Preferential    Payment, 

(Decided  March  2,  1907.    43  So.  Rep.  357.) 

1.  Equity;  Jurisdiction;  Adequate   Remedy   at   Laic. — Chancery   Is 

witlifjut  Jurisdiction  to  grant  relief  against  a  mere  preferential 
■  i>a.vment  where  the  trustee  has  not  exhausted  his  remedy  at 
law. 

2.  Bankruptcy ;  Fraudulent  Transfer;  Action  to  Set  Aside, — ^The  bill 

averred  that  a  certain  mortgage  was  fraudulently  given  and 
that  the  naid  mortgage  had  been  fully  paid  on.  and  discharged 
before  the  filing  of  the  bill.  Held,  a  bill  to  declare  a  fraudu- 
lent iireference  was  not  maintainable  as  a  bill  to  set  aside  a 
frauiUilent  conveyance  or  transfer  under  8e<»tion  818,  Code  1896, 
as  the  mortgage  was.  functus  officio. 

Appeal  from  Morgan  ('liancery  Court. 

Heard  lK»fore  Hon.  W.  H.  Simpson,  ('hancellor. 

Bill  by  C.  A.  Oliver,  a*s  trustee  in  bankruptcy,  apainst 
Brock  &  Spi«ifht  and  others.  From  a  decree  in  favor  of 
plaintiff ,  defendants  appeal. 

The  bill  in  this  ease  was  filed  by  Oliver,  as  trustee  in 
bankruptcy  for  B.  A.  XicJiols,  whom  the  bill  alleges  was 
.adjudged  a  bankrupt  on  February  15,  1904.  The  bill 
alleges  an  executi(m  of  a  mortga^^e  by  Nichols  to  Brock 
&  Spight,  covering  all  of  his  property  except  his  mer- 
chandise, and  a*ssignment  by  said  mortgage  of  a  large 
number  of  his  notes,  mortgagee,  and  ethoses  in  action, 
and  in  the  year  1903  a  chattel  mortgage  on  all  his  notes 
and  mortgages  given  for  supplies  furnished,  including 
all  the  accounts  and  notes  not  included  in  a  list  fur- 
ni.vhed  said.  Brock  &  Spight  the  previous  year.  It  is  al- 
lege<l  that  the  mortgage  recite<l  an  indebttnlness  of 
12,000,  which  was  not  then  owing  and  was  to  fall  due 
October  15,  1903,  aiid  was  designed  to  cover  every  debt 
that  mi^ht  accrue  to  Nichols  through  sab^  of  merchan- 
dise* and  otherwise,  and  every  other  article  than  mer- 
chandise, yet  allow  Nichols  the  unrestrained  use,  dispo- 
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sition,  collection,  and  enjoyment  of  the  proceeds.  It  is 
alleged  that  Nichols  paid  but  little,  if  any,  of  his  in- 
debtedness, except  to  Brock  &  Spight-  but  instead  add- 
ed to  his  liability  ,and  yet  paid  said  Brock  &  Spight  a 
large  amount*  in  excess  of  their  said  mortgage.  The 
amounts  and  dates  of  the  payment  are  set  out  in  the  bill 
and  it  is  alleged  that  they  were  all  made  within  the 
four  months  prior  to  the  declaration  of  bankruptcy.  It 
is  also  alleged  that  the  estate  is  insolvent  and  the  al- 
ready proven  debts  are  greatly  in  excess  of  the  assets 
of  the  estate.  Motion  was  made  to  dismiss  the  bill  for 
want  of  equity,  and  demurrers  were  intol-posed  to  the 
bill.  The  motion  and  demurrers  were  overruled,  and 
fi*om  this  decree  this  appeal  is  prosecuted. 

Marvin  West^  for  appellant. — Advances  made  in 
good  faith  to  a  debter  to  carry  on  business  on  security 
taken  at  the  time  do  not  violate  either  the  terms  or  the 
policy  of  the  bankrupt  act. — Darhy  v.  Boatman,  1  Dil- 
lon 141 ;  5  Cyc.  289.  Payments  made  by  the  debtor  at 
various  times  to  one  who  has  made  advances  to  an  in- 
solvent debtor,  not  knowing  of  his  insolvency  to  enable 
him  to  carry  on  his  business  are  not  preferential  under 
the  bankrupt  act. — Jaquith  t\  Alden,  189  U.  S.  78. 

W.  T.  Sanders  and  E.  W.  Godby,  for  appellee. — The 
destruction  of  the  mortgaged  choses,  and  the  dissipa- 
tion and  confusion  of  the  proceeds,  rendered  the  credit- 
ors merely  creditors  without  a  lien. — Jron  &  Supply  Co. 
V.  Rolling  Mill  Co,,  11  Am.  Bankniptcy  Rep.  202;  125 
Fed.  Rep.  974;  American  Lnmher  Co.  v.  Taylor,  14  Am. 
Bankruptcy  Rep.  231;  137  Fed.  321. 

The  mere  fact  that  Nichols  was  insolvent  conclusively 
shows  a  preference;  and  knowledge  of  the  insonvency  is 
reasonable  ranse  to  believe  a  preference  was  intende<l, 
whether  thev  did  believe  it  or  not. — Toof  v.  Martin,  80 
IT.  S.  40;  20  L.  Ed.  483;  Bnclmnan  i\  Smith,  83  IJ.  S. 
310;  21  L.  Ed.  286;  Collier  on  Bankruptcy,  5th  Ed.  459; 
Loveladv  on  Bankruptcv,  468;  In  Re  Yirffiiiia  Hard- 
\c^d  Mfg.  Co,,  15  Am.  Bankruptcv  Rep.  138;  139  Fed. 
209. 
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It  is  immaterial  whether  the  debtor  actually  intended 
any  preference  or  not — itifrm,  9-10;  Western  T.  &  2\ 
Go,  V.  Brown,  12  Am.  Bankruptcy  Rep.  116;  129  Fed. 
Rep.  728;  Pirie  v.  Chicago  T,  d  T.  Co.,  182  U.  S.  438; 
Benedict  v.  Desliel,  11  Am.  Bankruptcy  Rep.  25;  177  N. 
Y.  1;  Collier  on  Bankruptcy,  5th  Ed.  459-460;  In  Re 
Phillip  Jacobs,  1  Am.  Bankruptcy  Rep.  524. 

Trustee  need  not  represent  claims  older  than  prefer- 
ential payments. — Collier  on  Bankruptcy  (5th  Ed.) 
461;  Anniston  Case,  supra;  In  Re  Marine  Construction 
&  D.  D.  Co,^  supra;  Bankrupt  Act,  Sect.  60,  subdivisiori 
B;  Beers  v.  Hanlin,  3  Am.  Bankruptcy  Rep.  746.  The 
retention,  use,  collection  and  conversion  of  the  mort- 
gaged property  by  the  debtor,  as  well  as  the  comming- 
ling of  the  whole,  rendered  the  mortgage  fraudulent, 
infra  13-16;  Tn  Re  Mcurine  Const.  &  D.  D.  Co.,  14  Am. 
Bankruptcy  Rep.  475,  130  Fed.  446;  Means  v.  Dowdy 
128  U.  S.  273;  32  L.  Ed.  435. 

The  power  ovei-  use  and  enjoyment  of  the  mortgaged 
property,  by  the  mortgagor,  determines  the  fraudulent 
character  of  the  instrument,  wholly  apart  from  the 
property  itself. — In  Re  Marine  Const.  &  D.  D.  Co.,  su- 
pra; Christian  li  Craft  Gro.  Co.  v.  Michael,  25  So.  Rep. 
573;  Oross  r.  Bern/,  31  So.  Rep.  36;  Bank  v.  McDm- 
ncll,  87  Ala.  743;  Robinson  v.  EUiott,  89  TJ.  S.  513,  22 
L.  Ed.  763.  The  mortgage  was  fraudulent  even  as  to 
subsequent  cre<litois  (and  on  this  further  ground  it  is 
immaterial  whether  trustee  represented  those  to  whom 
an  indebtedness  had  accrued  when  preferential  pay- 
ments were  made  or  not. — Crofis  v.  Berry,  31  So.  Rep. 
36,  14  Ala|  84;  Chrisiian.  etc.  v.  Michael,^ 25  So.  573,  32 
Ala.  92 ;  McDcrmott  v.  Ebon,  90  Ala.  261. 

Equity  is  the  forum  for  redress,  recovery  of  prefer- 
ential pavments  and  annullment  of  mortgage. — Bardos 
V.  Bank\  44  L.  Ed.  1181,  178  V.  S.  531 ;  Collier  on  Bank- 
ruptcy, 461-462  (5th  Ed.)  ;  Wrif/ht  v  ^Skinner,  14  Am. 
Bankruptcy  Rep.  501-502,  136  Fed.  694;  Loveland  on 
Bankruptcy,  pages  488-489. 

ANDERSON,  J.— The  sole  purpose  of  this  bill  is  to 
have  certain  payments  made  by  the  bankrupt  declared 
preferential    and    void    under  the   bankrupt   act.     The 
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chancery  court  is  without  jurisdiction  to  grant  relief 
against  a  mere  preference  at  the  instance  of  one  who 
has  not  exhausted  his  remedy  at  law. — Redd  v.  Wallace^ 
145  Ala.  209,  40  South.  407.  The  bill  does  not  bring 
this  case  within  the  influence  of  section  818  of  the  Code 
of  1896,  as  it  in  no  sense  seeks  to  set  aside  a  fraudulent 
conveyance  or  transfer.  It  does  aver  that  a  mortgage 
was  fraudulently  given,  but  also  shows  that  the  mort- 
gage was  fully  paid  and  discharged  before  the  bUl  was 
filed,  and  is  therefore  functus  officio. 

The  chancellor  erred  in  not  dismissing  the  bill  for 
want  of  equity,  and  the  decree  is  revei'sed,  and  one  is 
here  rendered  dismissing  the  bill. 

Reversed  and  rendered. 

Tyson^  C.  J.,  and  Dowdbll  and  McClellan^  JJ., 
concur. 


Brooke  r.  Tucker. 

Bill  to  Dissolve  Partnet\ship  and   for   an    Accounting. 

(Decided  Feb.  14,  1907.    43  So.  Rep.  141.) 

1.  Partnership;  Contract:  Communion  of  Profit  and  Loss. — Under  a 

eoiitraot  by  which  one  party  put  $100.00  In  to  the  business  to  be 
applied  to  certain  indebtedness,  both  parties  were  to  worlc  to- 
gether for  the  interest  of  the  business,  and  the  profits  to  be 
divided  one-third  to  each  party  and  one-third  to  go  to  the 
liquidation  of  certain  debts,  such  parties  were  partners  inter 
srsc,  although  by  the  same  (»ontract  one  was  regarded  as  the 
owner  of  the  business  and  was  to  remain  in  control  of  the 
business  until  the  formation  of  a  corporation  conteiiiplated 
by  the  contract. 

2.  ^awc;  Aaxtunting;  Dissolution;  Ucccivcrs. — The   allegations  of 

the  bill  that  the  defendant  partner  was  insolvent,  and  th'<it  he 
had  collected  money  due  the  firm  which  he  had  appropriated 
to  his  own  use  without  making  entry  thereof  on  the  partner- 
ship boolts,  and  without  acquainting  his  partner  of  the  fleets, 

\ 
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are  sufficient  when  supported  by  proof  to  warrant  a  decree  of 
dissolution  and  the  appointment  of  a  receiver. 

3.  'Same:  Title  to  Partnership  Property, — ^The  fact  that  under  the 

contract  of  partnership  the  respondent  partner  has  the  legal 
title  to  the  partnership  property,  is  no  obstacle  to  the  appoint- 
ment of  a  receiver,  when  such  partner  has  converted  profits 
to  his  own  use  in  which  complainant  partner  had  an  interest 
and  to  which  such  complainant  partner  had  contribtued  money. 

4.  Receivers;  Premature  Appointment;     Objections;     Waiver, — Al- 

though defendant  partner  submitted  demurrers  to  the  appli- 
cation for  a  receiver  and  filed  affidavits  against  the  appoint- 
ment and  thereafter  appealed  to  the  chancellor  from  the  or- 
der of  the  register  appointing  the  receiver,  he  waived  his  right 
to  insist  that  the  appointjnent  was  premature,  because  ap- 
IK)inted  by  the  register  before  answer  filed,  when  he  filed  his 
answer  before  the  chancellor  as  part  of  the  proofs  against 
the  application,  on  appeal  to  the  chancellor. 

Appeal  from  Crenshaw  Chancery  Court. 

Heard  before  Hon.  W.  L.  Parks. 

This  was  a  bill  praying  that  a  reference  be  held  to 
state  an  account  between  complainant  and  respondent 
80  far  as  their  connection  with  the  business  of  the 
Crenshaw  County  Critic  is  concerned ;  that  the  register 
On  said  reference  ascertain  and  report  to  the  court  the 
amount  of  indebtedness  now  due  upon  the  mortgage 
made  by  the  said  Brooke  to  the  Bank  of  Luverne,  and 
also  the  amount  due  upon  the  mortgage  made  by  said 
Brooke  to  B.  S.  Oriel,  T.  W.  Shows,  J.  P.  Walker,  J. 
A.  Bell,  Joseph  F.  Johnson,  A.  H.  Hill,  and  A.  A. 
Wiley;  that  an  order  be  made  for  the  sale  of  the  prop- 
erty oif  said  Crenshaw  Critic  subject  to  the  mortgage 
thereon,  and  such  other  orders  as  may  be  necessary  to 
dissolve  and  wind  up  the  partnership  between  complain- 
ant and  the  said  Brooke.  The  allegations  of  the  bill 
are:  That  on  the  29th  day  of  August,  1902,  complain- 
ant and  respondent  Brooke  formed  a  partnership  for 
the  purpose  of  conducting  and  operating  a  newspaper 
and  job  office  under  the  name  of  the  "Crenshaw  Critic," 
under  articles  of  co-partnership,  a  copy  of  which  is  at- 
tached to  the  bill  as  an  exhibit  and  which  is  as  follows : 
"That  the  undersigned  have  associated  themselves  to- 
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gether  for  the  publication  of  the  Crenshaw  County 
Critic,  under  the  following  terms,  to-wit:  (1)  M. 
Tucker  is  to  put  into  said  business  |lOO,  which  is  to  be 
applied  to  paying  oflf  the  indebtedness  hereinafter  set 
forth.  (2)  Brooke  is  to  be  the  editor  and  proprietor 
until  the  consummation  and  formation  of  a  stock  com- 
pany, when  stock  shall  be  allotted  in  accordance  with 
the  interest  of  the  said  Tucker  and  Brooke;  it  being  un- 
derstood that  at  the  time  of  the  signing  of  this  agree- 
ment that  Brooke  is  the  sole  owner  of  the  Crenshaw 
County  Critic  and  the  material  and  appurtenances 
thereto.  (3)  Said  Tucker  and  Brooke  shall  work  to- 
gether faithfully  and  diligently  for  the  good  of  said 
Critic,  and  in  all  things  said  Brooke  to  have  control. 
The  profits  of  the  enterprise  to  be  divided  as  follows: 
One-third  to  Tucker  and  one-third  to  Brooke,  and  one- 
third  to  the  liquidation  of  the  debts  due  to  Damon  & 
Peets,  the  Inland  Type  Foundry,  and  to  the  personal 
notes  held  against  Brooke  by  divers  persons,  amounting 
in  all  to  $600.  (4)  After  these  sums  shall  have  been 
paid,  .there  shall  be  formed  an  incorporated  stock  com- 
pany in  the  sum  of  one  thousand  dollars,  the  shares  to 
be  one  hundred  dollars  each ;  said  Tucker  to  have  four 
of  the  shares,  and  said  Brooke  to  have  six  of  the  shares. 
(6)  This  contract  is  null  and  void  if  either  of  the  par- 
ties neglect  the  business  of  the  Critic  from  drunkenness. 
(6)  All  subscription  money  received  shall  not  come  un- 
der the  operation  of  clause  3  of  this  contract,  as  regards 
division,  until  after  one  year  from  the  date  of  the  first 
issue  of  the  Critic,  but  the  money  p«id  on  sulK<^cripti(m 
may  be  used  for  the  current  expenses  of  the  paper.  (7) 
No  more  than  thirty  dollars  in  any  one  month  shall  be 
drawn  by  said  Tucker  or  Brooke  under  clause  3  of  this 
contract  (unless  by  mutual  consent).  (8)  Bitl\er  par- 
ty of  this  contract  may  withdraw  from  it  by  giving  thir- 
ty days'  notice  to  the  other  and  paying  him  what  is  le- 
gally and  equitably  due  as  shown  by  the  books  of  this 
concern.  (9)  No  m(m(^  shall  be  drawn  from  the  paper 
for  the  first  three  months,  except  by  mutual  consent.'' 
Signed  in  duplicate  August  29,  1902.  That  complain- 
ant has  kept  the  condition  of  said  articles  of  agreement 
and  partnership  so  far  as  he   is    concerned,    but    said 
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Brooke  has  failed  to  keep  his  part  of  said  agreement, 
in  that  he  has  incumbered  the  plant  of  said  Crenshaw 
County  Critic  with  two  mortgages.  (The  amounts  of 
both  and  to  whom  given  are  here  set  out. )  That  neither 
of  said  mortgages  have  been  paid,  and  the  said  Brooke 
used  the  proceeds  of  said  mortgages  for  his  own  per- 
sonal benefit,  and  not  for  the  maintenance  or  support 
of  said  Crenshaw  County  Critic.  That  complainant  had 
no  knowledge  of  either  of  said  mortgages  until  long  af- 
ter execution.  And  in  this :  That  the  said  Brooke  col- 
lected a  large  amount  of  money,  to-wit,  |889,  which  was 
due  said  paper  from  subscribers  and  other  debtors  of 
said  paper,  and  which  he  has  not  applied  to  the  payment 
of  the  debts  of  said  partnership,  but  which  he  has  ap- 
plied to  his  own  private  use.  It  is  averred  that  the  prof- 
its from  the  paper  from  the  date  of  the  articles  of  agree- 
ment until  January  1,  1905,  were  sufficient  to  pay  the  en- 
tire indebtedness  of  the  business,  but  complainant  was 
kept  in  ignorance  of  the  real  condition  of  the  business 
on  account  of  the  large  collections  made  by  Brooke  and 
which  were  not  reported  to  complainant,  although  he 
was  bookkeeper  of  said  concern.  It  is  averred  that  the 
debts  of  the  paper  are  f 900,  that  the  pioi)erty  is  worth 
12.500,  and  the  partnership  owes  complainant  more 
than  1900.  It  is  averred  that  complainant  has  often  re- 
quested Brooke  to  carry  out  the  articles  of  agreement, 
and  he  has  failed  and  refused  to  do  so;  that  Brooke  is 
insolvent,  and  has  made  more  than  one  attempt  to  sell 
the  paper,  and  is  now  attempting  to  sell  it  contrary  to 
the  wishes  of  complainant.  It  is  also  averred  that  it  is 
necessary  to  keep  the  paper  a  going  concern,  and  to  let 
an  issue  or  two  elapse  would  greatly  diminish  the  value 
of  the  property.  Upon  the  filing  of  this  bill,  complain- 
ant filed  his  petition,  supported  by  affidavit,  praying  for 
the  appointment  of  a  receiver,  setting  up  the  facts  al- 
leged in  the  bill,  and  going  particularly  into  the  condi- 
tions of  the  partnership,  stating  the  solvent  credits,  the 
value  of  the  plant,  the  debts  due  from  solvent  credits, 
the  amount  drawn  by  each  partner,  the  proper  division, 
and  the  amounts  due  each.  Motions  were  made  to  dis- 
miss the  bill  by  the  various  parties  thereto.  Demurrers 
were  interposed  to  the  bill,  raising  the  questions  as  to 
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whether  or  not  the  partnership  existed  under  the  terms 
of  the  contract  set  up.  Brooke  filed  an  aswer  denying 
the  all^ations  of  the  bill  and  filed  affidavits  opposing 
the  appointment  of  a  receiver.  The  register  appointed 
a  receiver  to  take  charge  of  the  business,  and  from  this 
appointment  appeal  was  taken  to  the  chancellor,  who 
confirmed  the  appointment  made  by  the  register  and 
overruled  the  demurrers  and  the  motion  to  dismiss. 
Prom  this  decree  this  appeal  is  taken. 

M.  W.  RuSHTON,  for  appellant. — Under  the  contract 
set  up  no  partnership  was  formed  and  none  was  to  be 
formed.  Tucker  did  not  become  liable  for  the  debts 
against  the  outfit  nor  did  he  become  liable  for  any 
losses.— G4^/  City  Shingle  Co.  v.  Bayles,  129  Ala.  192 ; 
Hotcze  V,  Patterson^  53  Ala.  205.  A  person  may  be  in- 
terested in  or  receive  a  part  of  the  profits  of  the  busi- 
ness without  becoming  a  partner. — if  elms  x\  McGrwio, 
93  Ala.  245.  The  relations  between  these  two  parties 
was  nothing  more  than  that  of  tenants  in  common. — 
Tayloe  t\  Bush,  75  Ala.  132.  The  court  erred  in  not  dis- 
missing the  bill  for  want  of  e(iuity. — Hunt,  et  aL  r. 
Matthews,  132  Ala.  286;  Sabel  &  Swis  v.  Savannah  R. 
d  E.  Co.,  135  Ala.  380.  The  court  erred  in  not  dis- 
charging the  receiver. — Alabama  Co.  v.  Shacklcfordy 
137  Ala.  224. 

Pearson  &  RrcHARDsoN,  for  appellee. — The  contract 
constituted  the  parties  partners. — 1  Bates  on  Partner- 
ship, p.  1 ;  Widte  V.  Coles,  7  Ala  569.  The  appointment 
of  a  receiver  was  proper. — Mwi-tin  v.  Vam*Schmck,  4 
Page  478 ;  Ba^rd  v.  Bim^gham,  54  Ala.  463.  The  bill  was 
properly  filed  for  the  dissolution  of  the  partnership. — 
Harris\\  Harris,  132  Ala,  208;  Le4>  v.  Wimberly.  102 
Ala.  539;  Moore  i\  Price,  116  Ala.  247;  Lcwr  v.  Fof'd,  2 
Paige  310;  37  Ala.  201;  Storey  on  Partnership,  section 
288;  2  Bates  on  Partnership,  section  998. 

DEISTSON,  J. — Whether  complainant  and  Brooke 
are  partners  inter  sese  must  be  determined  by  their  in- 
tention ,as  the  same  is  expressed  in  or  may  be  gather 
from  the  written  agreement  entered  into  by  them,  a  copy 
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of  which  is  made  a  part  of  the  bill. — Pollard  v.  Stanton^ 
7  Ala.  761;  Couch  v.  Woodruff,  63  Ala.  466;  Bestor  t?. 
Barker,  106  Ala.  240-250,  17  South.  389;  24  Am.  &  Eng. 
Ency.  Law,  26.  By  the  contract  it  is  made  to  appear 
that  complainant  and  Brooke  associated  themselves  to- 
gether for  the  publication  of  a  newspaper.  It  also  ap- 
pears that  at  the  time  the  contract  was  made  Brooke 
was  sole  owner  of  the  newspaper  plant,  and  it  may  be 
conceded  that  by  the  terms  of  the  contract  he  was  to  re- 
main the  owner  or  possessor  of  the  l^al  title,  and  in 
control,  until  the  formation  of  the  contemplated  cor- 
poration provided  for  by  the  contract;  yet  this  of  itself 
wonld  not  prevent  the  contract  from  being  one  of  part- 
nership. To  constitute  a  partnership  it  is  not  neces- 
sary that  there  should  be  property  forming  its  capital 
jointly  owned  by  the  partners.  The  property  employed 
in  the  partnership  business  may  be  separate  property  of 
the  partners;, but  if  they  share  in  the  profits  and  losses 
arising  from  its  use,  a  partnership  exists. — MaCrary  v. 
Slaughter,  58  Ala.  230,  234.  According  to  the  contract, 
complainant  "put  into  the  business  one  hundred  dol- 
lars, to  be  applied"  to  the  payment  of  certain  indebted- 
ness mentioned  in  the  contract.  The  contract  stipulates 
that  complainant  and  respondent  shall  work  together 
faithfully  and  diligently  for  the  good  of  the  paper 
(Critic).  By  these  stipulations  it  appears  that  the  com- 
plainant  contributed,  not  only  money  to  the  capital  of 
the  enterprise,  but  his  skill  and  industry  besides.  The 
contract  provides  that  the  profits  of  the  enterprise  are 
to  be  divided  one-third  to  complainant,  one-third  to 
Brooke,  and  one-third  shall  be  applied  to  the  liquida- 
tion of  certain  debts  incurred  by  Brooke  for  the  paper 
and  some  personal  notes  held  against  Brooke  by  "di- 
rers''  persons,  amounting  in  all  to  |600.  While  noth- 
ing is  said  specifically  about  the  losses,  or  that  com- 
plainant is  to  share  in  them,  yet,  construing  all  the 
terms  of  the  contract  together,  it  is  our  opinion  that 
there  is  created  a  community  of  profits  and  loss,  or,  as 
it  is  expressed  in  one  of  our  cases,  a  communion  of 
profit  and  loss  is  created.  When  this  is  the  case,  it  is 
the  settled  rule  of  law  that  a  partnership  inter  sese  ex- 
ists.— Scott  V,  Canuphell,  30  Ala.  728;  Smith's  Ex'r  v. 
Garth,  32  Ala.  368;  Chisholm  v.  CxHcles,  42  Ala.  179; 
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Couch  V.  Woodruff,  63  Ala,  466 ;  McCrary  v.  Slant ghter, 
58  Ala.  230;  AtUry  v.  Frieze,  59  Ala.  587;  Pullicuin  v. 
Hchimpf,  100  Ala-  362,  14  South.  488;  Lee  v.  Ryan,  104 
Ala.  125,  16  South.  2;  24  Am.  &  Eng.  Enoy.  Law,  p.  26. 

It  is  insisted,  however,  that  the  contract  only  shows 
that  the  formation  of  a  corporation  at  some  future  day 
was  contemplated  by  the  parties.  It  is  true  the  contract 
provides  for  the  formation  of  a  corporation  after  the 
debt«  of  the  business  shall  have  been  paid;  but  to  say 
that  the  contract  does  not,  or  that  it  waa  not  the  inten- 
tion of  the  parties  that  it  should  fix  their  relations — 
their  status  towards  each  other — during  their  associa- 
tion together  before  the  time  for  forming  the  corpora- 
tion arrived,  would  be  placing  too  narrow  a  construc- 
tion on  its  terms.  We  cannot  conclude  that  it  was  the 
intention  of  the  parties  that  while  working  together  in 
the  business  to  acquire  money  with  which  to  pay  ofif 
the  debts,  their  status  should  be  undefined.  Our  conclu- 
sion is  that  the  parties  to  the  contract  are  partners  in- 
ter sese. 

The  remaining  question  is,  do  the  bill  and  affidavits 
support  the  appointment  of  the  receiver?  As  is  said  in 
Bard  v.  BinghwDi,  54  Ala.  463-466:  "The  authorities 
affirm  as  a  general  rule  that  w^here  a  bill  is  filed  seeking 
a  dissolution  of  a  partnership,  and  it  satisfactorily  ap- 
pears that  the  complainant  will  be  entitled  to  a  decree 
for  dissolution,  a  receiver  will  be  appointed  of  course; 
the  reason  being  that  the  same  causes  wliich  would  jus- 
tify a  decree  for  dissolution  generally  justify  the  ap- 
pointment of  a  receiver." — Gillett  t\  Higgins,  142  Ala. 
444,  38  South.  664;  High  on  Receivers  (3d  Ed.)  §  472. 
The  bill  avers,  and  we  think  it  is  supported  by  the 
proof,  that  Brooke  is  insolvent.  It  also  avers  that 
Brooke  has  collected  large  sums  of  money  due  the  part- 
nership, which  he  has  appropriated  to  his  own  use,  and 
without  making  any  entry  of  them  on  the  books  of  the 
partnership,  and  without  acquainting  complainant  w^ith 
the  facts.  This,  if  true,  and  it  seems  to  be  supported 
by  the  proof  taken,  constituted  a  breach  of  trust  on  the 
part  of  Brooke,  and,  taken  in  connection  with  the  in- 
solvency of  Brooke,  would  warrant  a  decree  for  disso- 
lution, and,  therefore,  the  appointment   of   a   receiver 
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should  follow. — Oillett  v.  Higgins,  suprw,  and  authori- 
ties there  cited. 

But  it  is  insisted  that  the  legal  title  to  the  plant  is 
in  Brooke;  that  he  is  in  possession,  and  for  these  rea- 
sons a  receiver  should  not  be  appointed.  Granting  that 
the  contract  provides  that  he  is  the  editor  and  proprie- 
tor, and  that  he  is  to  remain  in  control  until  the  corpor- 
ation is  formed,  yet  the  complainant  paid  into  the  bus- 
iness f  100,  and  if  the  respondent  without  complainant's 
consent  converted  to  his  own  use  profits  in  which  com- 
plainant has  an  interest,  and  which  should  have  been 
applied  to  the  payment  of  the  debts,  it  cannot  be  doubt- 
ed that  complainant  under  the  contract  has  an  equitable 
interest  in  the  plant,  and  none  but  a  court  of  equity 
can  adjust  such  an  equity;  and,  this  being  true,  the  fact^ 
that  respondent  has  the  legal  title  of  itself  presents  no 
obstacle  to  the  appointment  of  a  receiver. — Beach  on 
Receivers,  §  619. 

The  respondent  appeared  at  the  hearing,  and  submit- 
ted demurrers  to  the  application  for  a  receiver  and  ob- 
jections to  the  application  being  heard.  He  also  sub- 
mitted affidavits  against  the  granting  of  the  application. 
From  the  register's  appointment  of  the  receiver  he  ap- 
pealed to  the  chancellor,  and  on  the  hearing  before  the 
chancellor  he  lodged  with  the  chancellor  his  answer  to 
the  bill  BB  a  part  of  his  proofs  against  the  application 
for  a  receiver.  So  the  insistence  that  the  receiver  was 
prematurely  appointed,  because  appointed  by  the  regis- 
ter before  answer  to  the  bill  was  filed,  if  tenable  in  the 
outset,  lost  its  efficacy  by  the  filing  of  the  answer  and 
lodging  it  with  the  chancellor,  to  be  considered  along 
with  the  affidavits  submitted  to  him. — Weis  v,  Goetter^ 
72  Ala.  259. 

We  have  found  no  error  in  the  record,  and  the  decree 
of  the  chancellor  overruling  the  motion  to  disniiss  the 
bill  for  want  of  eciuity  and  appointing  the  receiver  are 
affirmed. 

Affirmed. 

Tyson,  C.  J.,  and  Harai>?on  and  Simpson,  J  J.,  con- 
cur. 
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Kinney  v.  Steiner  Bros. 

Bill  to  Quiet  Title. 

(Decided  Feb.  5th,  1907.    43  So.  Rep.  25.) 

1.  Quieting  Title;  Pleas.— Where  the  hill  Is  filed  under  Section  809, 

Code   1896,   the   answer   should   state   the   requirements   pro- 
vided by  Section  811,  and  pleas  are  not  permissible. 

2.  Same. — Where  the  bill  alleges  the  specific  facts  required  by  Sec- 

tion 809,  4t  is  unnecessary  to  traverse  such  facts,  even  if  per- 
missible, a  point  not  decided. 

Appeal  from  Jeflferson  Chancery  Court. 

Heard  before  Hon.  A.  H.  Bennbrs. 

Steiner  Bros,  filed  their  bill  against  appellant,  seek- 
ing to  quiet  title  to  certain  lands  described  therein. 
After  answer,  defendant  filed  certain  pleas,  as  follows : 
"  ( 1 )  At  the  time  of  the  institution  of  this  suit  the  com- 
plainants were  not  in  peaceable  possession  of  the  prop- 
erty described  in  the  complaint.  (2)  At  the  time  this 
suit  was  instituted  complainant  was  not  in  the  open, 
notorious  and  peaceable  possession  of  the  lots  described 
in  the  bill.  (3)  At  the  time  of  the  institution  of  this 
suit  this  respondent  was  in  the  actual  possession  of  lots 
1  to  10,  both  inclusive,  and  13  to  24,  both  inclusive,  in 
block  20,  according  to  the  map  and  plat  of  the  property 
of  the  Birmingham  Ensley  Land  &  Improvement  Com- 
pany, in  Jeflferson  county,  Ala.,  and  claimed  to  own  the 
same.  (4)  The  lots  described  in  the  first  paragraph  of 
the  bill  were  sold  under  and  by  virtue  of  valid  tax  sales 
had  on  the  3d  day  of  June,  1891,  under  and  by  virtue 
of  which  tax  deeds  were  executed  on  the  12th  day  of 
January,  1894,  and  were  recorded  in  the  office  of  the 
prol>ate  judge  of  Jeflferson  county,  Ala.,  in  the  month 
of  March,  1894,  and  respondent  now  owns  and  holds  all 
the  rights  and  Jitle  and  interest  and  claim  in  and  to  the 
property  conveyed  by  said  tax  deed,  and  he  and  those 
through  whom  he  claims  have  paid  the  taxes  on  said 
property  since  the  purchase  at  said  tax  sale,  and  claim 
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to  own  the  same  since  the  date  of  said  sale,  and  this  re- 
spondent has  erected  around  a  part  of  said  lot  a  part 
of  a  fence,  before  the  institution  of  this  suit" — ^and  other 
pleas  of  similar  imt)ort  to  seventh.  The  chancellor  held 
the  pleas  insufficient,  and  from  his  decree  this  appeal  is 
taken. 

Stallings,  Nbsmith  &  Drbnnbn^  for  appellant. — The 
court  erred  in  decreeing  the  defendant's  pleas  insuffi- 
cient-— Foy,  et  al,  v,  Bcrr,  39  South.  578.  The  couit 
erred  in  overruling  plea  1. — Section  809,  Code  1896; 
Foyet  V.  Barr,  supra;  Ladd  v.  Potvell,  39  South.  46; 
128  Ala.  579 ;  115  Ala.  582.  On  the  same  authorities  the 
court  erred  in  overruling  pleas  2,  4  and  7. 

A.  Latady,  for  appellee.  No  brief  came  to  the  Repor- 
ter. 

McCLELLAN,  J. — ^Appeal  .  from  decree  overruling 
pleas.  The  bill  is  filed  under  Code  1896,  §  809  et  seq.,  to 
quiet  title.  In  all  cases,  it  is  indispensable  to  the  main- 
tenance of  such  a  bill  that  it  be  averred,  and  sustained 
in  the  proof,  that  the  complainant  is  in  peace- 
able possession  of  the  subject  of  the  complaint. 
The  title  of  the  complainant  is  not  the  prime 
consideration,  but  his  peaceable  possession  at  the 
time  his  bill  is  filed  makes  such  a  prima  facie 
case  as  will  bring  into  exercise  the  jurisdiction 
of  the  court  to  the  end  that  the  defendant's  claim 
or  right  may  be  determined  and  declared. — Code  1896, 
§  §  809-812;  Kendrick  v.  Colywr,  143  Ala,  597,  42  South. 
110.  Section  811  of  the  Code  prescribes  what  shall  ap- 
pear by  the  answer,  if  defendant  claim  the  estate,  or 
any  interest  in  it^  and  requires  specific  avowal  of  the 
extent,  character,  and  source  of  his  claim.  There  is  no 
room,  under  the  statute,  for  a  plea.  The  statute  must 
be  pursued.  Dan  Ch.  Pr.  pp.  702,  703.  Besides,  it 
would  be  manifestly  unnecessary,  if  permissible,  to  per- 
mit, as  some  of  the  pleas  do,  a  mere  traverse  of  facts 
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upon  which  the  survival  of  the  bill  depends.    The  decree 
is  affirmed. 
Affirmed. 

Tyson^  C.  J.,  and  Dowdbll  and  Anderson,  JJ.,  con- 
cur. 


Goodson  V.  Stewart,  et  al. 

Bill  to  Quiet  Title  to  Timber  Grooving  o/i  Tjand. 

(Decided  Jan.  23rd,  1907.    42  So.  Rep.  1019.) 

Injunction;  Pendente  Lite;  Dissolution. — ^An  injunction  restraining 
the  cutting  and  removal  of  timber  pending  a  suit  to  quiet  title 
to  the  timber,  should  not  be  dissolved  on  the  coming  in  of  an 
answer  which  merely  asserts  a  fee  simple  title  to  the  pine  tim- 
ber and  makes  no  denial  as  to  the  other  timber. 

Appeal  from  Autauga  Chancery  Court. 

Heard  before  Hon.  W.  W.  Whiteside. 

Suit  by  Thomas  R.  (loodson  against  Irenus  Stewart 
and  others.  From  a  decree  dismissing  an  injunction, 
complainant  appeals. 

GuNTER  &  GiTNTER^  and  C.  E.  O.  TiMMERMAN,  foF  ap- 
pellant.— The  only  question  presented  on  this  appeal  is 
whether  or  not  the  appellant  is  entitled  to  have  the 
thing  in  dispute  protected  by  injunction  until  the  title 
can  be  decided.  This  seems  to  be  settled  in  favor  of 
appellant. — Coleman  d  Dmns  t\  Elliott,  40  So.  666;  v 
High  on  Injunctions,  Sec.  671  et  seq ;  Deegan  v.  Ifeville, 
127  Ala.  497;  Jeromor.  Kosh,  11  Am.  Dec.  500. 

H.  E.  OiPSON,  for  appellee.  No  brief  came  to  the  Re- 
porter. 

TYSON,  J.— The  bill  in  this  cause  was  filed  to  quiet 
the  title  to  the  timber  now  growing  upon  certain  de- 
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scribed  lands,  which  are  owned  by  the  complainant,  and 
for  an  injunction  against  defendants,  pendente  lite,  re- 
straining them  from  trespassing  upon  the  lands  and  cut- 
ting and  removing  therefrom  valuable  pine  and  other 
tinil)er.  The  answer  does  not  deny  the  title  of  com- 
plainant to  the  lands,  neither  does  it  deny  the  entry 
upon  it  and  the  cutting  and  removal  therefrom  of  the 
timber  as  alleged  in  the  bill,  but  simply  asserts  a  fee 
simple  title  to  the  pine  timber  under  mesne  conveyances 
from  one  Price,  who,  it  is  alleged,  owned  the  land  and 
sold  the  pine  timber  in  the  year  1855,  with  the  right  of 
ingress  and  egress  on  and  over  said  land  for  the  cut- 
ting, hauling,  and  removing  it.  On  motion  the  chan- 
cellor dissolved  the  preliminary  injunction,  presumably 
upon  the  denials  in  the  answer.  It  will  be  oteerved  that 
the  answer  makes  no  denial  of  the  cutting  and  removal 
of  timber,  other  than  pine,  as  charged  in  the  bill.  The 
averment  of  the  bill  must,  therefore,  be  taken  as  con- 
fess(Hl.  This  being  true,  the  injunction  should  not  have 
l)een  dissolved,  if  the  bill  contains  equity,  which  it  con- 
fessedly does. 

But,  considering  the  case,  as  the  chancellor  did,  upon 
the  affidavits  and  on  abstract  of  respondents'  title  U) 
the  pine  timber,  submitted  along  with  the  motion,  with- 
out committing  ourselves  to  the  correctness  of  this  pro- 
cedure, we  are  constrained  to  reach  the  same  conclusion. 
Price's  deed  only  conveyed  the  pine  timber  on  the  land 
at  the  date  of  its  execution  (1855)  large  enough  to  be 
sawn  into  lumber.  The  preponderance  of  the  evidence, 
as  shown  by  the  affidavits,  establishes  that  all  such  tim- 
l)er  was  cut  and  removed  from  said  lands  many  years 
ago,  and  that  the  pine  timber  now  on  it  has  grown  up 
since.  We  do  not  wish  to  be  understood  by  what  we 
have  said  as  intimating  that,  if  the  pine  timlwr  now  on 
the  land  was  on  it  in  1855,  respondents  would  have  the 
legal  right  of  ingress  and  egress  on  and  over  the  land 
for  the  purpose  of  cutting  it.  This  question  is  not  pre 
sented.  The  decree  dismissing  the  injunction  is  revers- 
ed, and  one  will  be  here  rendered  reinstating  it. 

Reversed  and  rendered. 

Haralson,  Simpson,  and  Denson,  JJ.,  concur. 
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Cobia,  ei  al.  v.  Ellis. 

BUI  to  Abate  Recurring  Injury  (Caused  by  Erection  of 

a  Dam. 

(Decided  Dec.  18th,  1906.    42  So.  Rep.  751.) 

1.  Injunction;  Jurisdiction;  Equity;  Trespass. — ^Wliere  a  single  ac- 

tion at  law  will  not  furnish  an  adequate  remedy,  and  a  multi- 
plicity of  suits  can  be  avoided  by  proceedings  in  chancery, 
equity  has  jurisdiction  concurrent  with  courts  of  law  to  pro- 
tect a  land  owner  against  constant  and  frequently  recurring 
injuries  from  wrongful  diversion  of  water,  and  will  enjoin  a 
wrong-doer  without  r^ard  to  his  ability  to  respond  in  damages. 

2.  Same;  Retention  of  Jurisdiction  to    Award    Damages, — Where 

equity  has  assumed  jurisdiction  of  an  action  for  injunction  to 
restrain  the  wrongful  overflowing  of  plaintilTs  land,  the  court 
will  ascertain  and  award  damages  to  the  injured  party  in  or- 
der to  settle  the  whole  controversy. 

3.  fifome;  Laches;  Statute  of  Limitations, — Complainant  is  not  barr- 

ed by  mere  laches  short  of  the  period  prescribed  by  the  statute 
of  limitations,  where  he  is  otherwise  entitled  to  an  injunction 
to  prevent  the  overflowing  of  his  land,  caused  by  an  increase 
in  the  height  of  a  dam  constructed  by  defendant 

4.  Water  and   Water  Courses;  Dam;  Construuction;  Prescriptive 

Rights. — A  mill  owner,  who  has  maintained  a  dam  at  the 
height  of  four  feet  for  several  years,  does  not  thereby  acquire 
a  prescriptive  right  entitling  him  to  raise  the  height  to  seven 
feet;  nor  does  the  bar  of  the  statute  apply  to  the  increased 
height,  unless  the  increase  has  existed  for  more  than  ten  years. 

Appeal  from  Cherokee  Chancery  Court. 

Heard  bt^fore  Hon.  W.  W.  Whiteside. 

The  facts  made  by  the  bill  aie  thiat  the  complainant, 
Ellis,  owned  land  just  alK)ve  lands  owned  by  respondent 
Cobia  on  the  Chattooga  river,  in  Cherokee  county;  that 
Cobia  operated  a  sawmill  for  some  years  by  means  of  a 
dam  across  the  river  of  four  feet  head ;  that  some  years 
later,  and  within  three  or  four  years  of  the  filing  of  the 
bill,  the  height  of  the  dam  has  In^eii  increased  to  seven 
feet,  causing  the  river  at  time  of  high  water  to  overflow 
lands  belonging  to  Ellis,  and  that  this  is  constantly  re- 
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curring  at  such  periods  of  high  water ;  that  the  roadway, 
which  is  a  public  road,  is  inundated,  and  access  to  and 
from  the  land  cut  off. 

Motion  was  made  to  dismiss  for  want  of  equity,  and 
demurrers  interposed:  (1)  For  that  the  bill  does  not 
f^et  out  such  a  state  of  facts  as  entitles  complainant  to 
relief.  (2)  For  the  said  bill  shows  on  its  face  that  com- 
plainant has  a  full  and  adequate  remedy  at  law.  (3) 
For  that  the  averments  of  damage  are  too  vague,  indefl- 
nite,  and  uncertain.  (4)  For  that  it  does  not  appear 
that  the  injury  complained  of  is  irreparable  or  irreme- 
diable. (5)  For  that  it  does  not  appear  from  said  bill 
how  much  of  plaintiff's  land  is  injured,  nor  to  what  ex- 
tent. (6)  For  that  it  does  not  appear  from  said  bill 
when  said  injury  occurred,  nor  whether  it  is  of  a  perma- 
nent or  continuing  nature,  nor  that  it  will  occur  again 
in  the  future.  For  that  it  does  not  appear  in  said  bill 
that  any  materi«al  injury  has  occurred  or  will  occur  to 
said  land.  For  that  it  appears  that  the  complainant  ha« 
been  guilty  of  such  laches  in  applying  to  this  honorable 
court  as  will  bar  him  from  any  relief  herein. 

From  a  judgment  overruling  the  demurrers  and  deny- 
ing the  motion  to  dismiss  for  want  of  equity,  this  appeal 
is  taken. 

Matthkws  &  Mattiip^ws,  for  appellant. — The  bill 
should  have  been  dismissed  on  account  of  the 
unexplained  laches  of  the  complainant. — 10  A.  & 
E.  Ency.  of  Law,  802;  12  lb.  562;  Smith  v. 
Clan,  Ambl.  645;  Western.  Union  i\  Jicdkins,  75 
Ala.  428;  aiifton  Irm  Co.  v.  Dye.  87  Ala,  468; 
Parker  v.  hake  Cotton  ete,,  Co,,  2  Black,  545; 
Hheldofi  i\  Rockwell,  76  Am.  Dec.  265;  City  of  Logmis- 
port  V.  Uhl,  50  Am.  Rep. ;  Orme  v.  Fndenherg,  24  Am. 
St.  Rep.  567;  Reid  u.  Gifford,  6  John's  Chancery,  19; 
Tichenor  v.  Wilfion,  8  N.  J.  Eq.  197.  On  the  same  au- 
thority the  court  eiTe<l  in  overruling  demurrers  num- 
bered 10,  15.  17  and  19.  The  court  erred  in  overruling 
demurrers  16,  18,  20  and  21.— 1  A.  &  E.  Ency.  of  Law, 
74;  Pojrkor  v.  Lake  Cotton  Co.  supra;  Kay  v.  Lf/nes,  10 
Ala.  63;  St.  James  Chnreh  r.  Arri/nyton,  86  Ala.  546; 
Kingsherry  i\  FloirerSy  65   Ala.  479;    Ogletree   v.    Mc- 
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Quaggs,  67  Ate.  580;RoiiS€  v.  Martin,  75  Ala.  510;  Oood- 
all  V.  Crofton,  31  Am.  Rep.  535.  The  court  erred  in  over, 
ruling  demurrers  13  and  14. — WhaJey  v.  Wilson,  112 
Ala.  627.  The  court  erred  in  overruling  demurrers  1,  2, 
3,  4,  5,  6,  7  and  9. — Rouse  v.  Martin,  supra;  Rosser  v. 
Randolph,  7  Port.  238 ;  Jerame  v,  Ross,  11  Am.  Dec.  484 
and  note. 

'^Vigilantihus,  sed  non  dormicntibiis^  aequitas  suhve- 
nit:' 

Burnett^  Hood  &  Murphrbb^  for  appellee. — Where 
injuries  are  constantly  recurring,  and  to  avoid  a  mul- 
tiplicity of  suits  equity  will  intervene  without  regard 
to  the  ability  to  answer  in  damages  and  without  wait- 
ing for  a  trial  at  law. — Robots  v.  West,  126  Ala.  359 
and  authorites  cited;  Farriss  v.  Douglass,  78  Ala.  124; 
Ninni tiger  i\  Nmrn'ood,  72  Ala.  277;  Hundley  v.  Harri- 
son, 123  Ala.  299.  The  fact  that  the  dam  had  been  main- 
tained at  a  height  of  four  feet  for  several  years  does  not 
give  either  prescriptive  right  to  raise  it  nor  put  in  op- 
eration the  bar  of  the  statute  against  the  raise. — Wright 
r.  Moore,  38  Ala.  597;  Oglctree  v.  McQnagg,  67  Ala.  580; 
Whitfield  p.  Rogers,  26  Miss.  84.  ]Mere  delay  short  of 
the  bar  of  the  statute  will  not  preclude  the  enforcement 
of  this  equitable  right. — Burden  v,  Htexn,  27  Ala.  112; 
Mnller  v.  Freen,  36  Minn.  275;  Carlisle  v.  Cooper,  18  N. 
J.  Eq.  246;  Chatting  t\  Troy  Co.,  34  N.  Y.  492;  ^mith 
t\  Thompson,  54  Am.  Deer.  132.  The  bill  was  sufficient. 
Ninninger  v.  Norwood,  supra:  Roberts  v.  West,  supra. 

HARALSON,  J.~-The  bill  in  this  case  was  filed  to 
abate  a  nuisance,  alleged  to  have  l>een  caused  by  an  in- 
crease in  the  height  of  a  dam  erc^tcMl  by  the  defendant 
acre  ss  the  Chattooga  river,  resulting,  "at  high  tide,"  in 
an  overflow  of  the  lands  of  complainant,  and  of  the  pub- 
lic road  bet^^  een  them ;  and  for  danMges  caused  by  saiil 
overflow. 

The  defendant  demurnHl  to  the  bill,  and  moved  to  dis- 
miss  it  for  want  of  Cijuity,  and  from  a  decree  overruling 
the  demurrers  and  motion  to  dismiss,  this  appeal  is  tak- 
en. 
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The  bill  avers  "that  at  high  tide  of  said  river  said  wa- 
ters are  thrown  back  over  the  lands  of  orator  much 
higher  than  they  were  before  said  dam  was  raised,  and 
have  been  caused  to  overflow  other  lands  not  overflowed 
before  the  raising  of  the  dam." 

To  protect  a  landowner  against  constant  or  frequent 
ly  recurring  injuries  from  the  wTongful  diversion  of 
water,  equity  has  jurisdiction  concurrent  with  courts  of 
law,  and  will  enjoin  the  wrongdoer  without  regard  to 
his  ability  to  respond  in  damages,  since  «a  single  action 
at  law  will  not  furnish  an  adequate  remedy,  and  a  mul- 
tiplicitj^  of  suits  can  be  avoided  bv  proceedings  in  chan- 
cery.—i^o&^r^9  v.  Vest,  126  Ala,  355,  28  South.  il2:Far- 
ris  V.  Diidleii,  78  Ala.  124,  56  Am.  Rep.  24 ;  Nininffer  v. 
N(yru:ood,  72  Ala.  277,  47  Am.  Rep.  412. 

When,  for  such  puipose,  jurisdiction  h»as  l)een  assum- 
ed by  equity,  "the  court,  to  settle  the  whole  controversy, 
will  ascertain  and  award  damages  to  the  injured  party." 
Authorities,  supra.  And,  if  the  right  of  complainant  is 
clear,  it  is  not  essential  that  it  should  be  first  establish- 
ed by  verdict  and  judgment"  at  law. 

The  injury  complainwl  of  in  the  bill  is  constantly  re- 
euTTing  at  each  high  tide  of  the  river;  a  single  action 
of  law  would  not,  therefore,  furnish  an  adeciuate  reme- 
dy, and  the  right  to  preventive  relief  in  a  court  of  equi- 
ty, upon  such  facts,  is  clear. 

It  is  contended,  however,  that  the  right  of  compkin- 
ant  is  barred  by  laches  to  such  relief,  the  bill  averring 
that  the  dam  had  In^en  raised  three  or  four  years  before 
the  filing  of  the  bill.  When  the  right  of  complainant  is 
clear,  and  the  injury  is  of  a  character  which  would  en- 
title him  to  call  upon  a  court  of  equity  to  interfere, 
without  first  resorting  to  law,  he  is  not  deprives!  of  his 
remedy  by  mere  laches  short  of  the  period  prescribed  by 
the  statute  of  limitations. — Burden  v.  Stein,  27  Ala. 
112,  116,  117,  68  Am.  Dec.  758.  In  tlie  case  of  Western 
Uman  Tel,  Co,  v.  Judkins,  75  Ala.  428,  the  right  to  pre- 
ventive relief,  because  of  the  character  of  the  injury, 
did  not  exist,  it  being  held  that  the  entry  and  posses- 
sion by  the.  telegraph  company,  however  long  it  might 
exist,  furnished  but  one  grievance,  a  single  cause  of  ac- 
tion capable  of  full  redress  by  legal  remedy,  and  laches 
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was  applied  to  the  aspect  of  the  bill  involving  the  right 
to  prevent  the  taking  of  property  by  a  corporation  in 
the  exercise  of  eminent  domain,  without  compensation 
being  first  made,  which  right,  as  there  stated,  existed 
only  when  the  complainant  "applies  seasonably."  It 
does  not  appear  in  this  case  that  the  mill  is  to  be  operat- 
ed for  the  benefit  of  the  public  or  that  it  is  stamped 
with  the  characteristics  of  a  public  utility. 

While  the  right  to  injunction  is  not  baiTed  by  laches 
short  of  the  period  prescribed  by  the  statute  of  limita- 
tions, where  the  right  of  complainant  is  clear,  and  the 
injury  is  of  such  a  character  as  would  entitle  the  com- 
plainant to  call  upon  a  court  of  equity  to  interfere, 
without  first  resorting  to  law,  it  may  be  lost  if  complain- 
ant htas,  by  this  conduct,  induced  the  other  party  to  al- 
ter his  situation  under  such  circumstances  as  would 
Tender  it  inequitable  for  him  to  complain. — Burden  v. 
Stein,  supra;  Clifton  Iron  Co.  v.  Dye,  87  Ala.  468,  471, 
6  South.  192.  Such  defense,  however,  does  npt  appear 
from  the  averments  of  the  bill. 

The  fact  that  the  dam  had  been  maintained  at  the 
height  of  four  feet  for  several  years  does  not  give  the 
right  to  raise  it  to  the  height  of  seven  feet.  That  does 
not  give  prescriptive  right  nor  does  the  bar  of  the  stat- 
ute of  limitations  apply  as  against  the  increased  height, 
unless  the  increase  has  existed  for  more  than  ten  j'ears. 
Wright  v,  Moore,  38  Ala.  593,  82  Am.  Dec.  731. 

Affirmed. 

Tyson^  C.  J.,  and  Dowdell  and  Simpson^  JJ.,  concur. 


Brunson  et  al.  v.  Rosenheim  &  Son. 

Bill  to  Set  Aside  Conveyance  for  Alleged  Fraud, 

(Decided  Feb.  5th,  1907.     43  So.  Rep.  31.) 

1.    Equity;  Fraudvlent  Conveyances;  Pleadings;  Answers;  Pleas. — 
The  answer  set  up  as  a  defense  to  the  bill  that  the  debtor  had 
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been  discharged  in  bankruptcy,  and  the  paragraph  alleging 
such  discharge  concluded  with  a  statement  that  defendants  at- 
tached and  made  a  part  of  the  answer  the  decree  of  discharge 
as  a  plea  in  bar.  Held,  such  paragraph  was  not  a  plea  in  form 
incorporated  in  the  answer  entitling  defendants  to  a  decree 
on  the  issue  joined  on  the  plea,  in  the  absence  of  setting  down 
the  plea  to  be  tested  as  to  its  sufficiency  before  a  final  sub- 
mission of  the  cause. 

2.  Bankruptcy ;  Pleading  Discharged;  Avoidance. — ^A  plea  setting  up 

a  discharge  in  bankruptcy  as  a  bar  Is  properly  met  by  an 
amendment  alleging  that  the  lien  under  the  Judgment  sought 
to  be  enforced  was  acquired  more  than  four  months  before 
the  filing  of  the  bankruptcy  petition. 

3.  Equity;  Pleading;  Pleas;  Sufficiency, —While  the   rule  is  that 

when  a  plea  is  filed  to  a  bill  and  its  sufficiency  in  law  is  not 
tested^  but  issue  is  taken  thereon,  and  the  plea  is  sustained 
by  the  evidence,  the  defendant  is  entitled  to  a  decree,  although 
the  matter  alleged  in  the  plea  is  immaterial,  yet,  when  the 
complainant  takes  issue  on.tue  plea,  or  matter  in  avoidance  is 
set  up  by  amendment  and  such  matter  is  proven  the  defendant 
will  not  be  entitled  to  a  decree. 

4.  Same. — Section  701,  Code  1896,  does  not  prevent  the  filing  of  mat- 

ters in  confession  and  avoidance  to  a  plea  as  an  answer  to  a 
bill  in  chancery. 

5.  Fraudulent  Conveyance;  Prima  Facie  Case;  Burden  of  Proof* — 

Proof  of  the  existence  of  complainant's  debt,  before  and  at 
the  time  of  the  alleged  conveyance,  that  complainant  recovered 
judgment,  and  that,  execution  had  been  returned  no  property 
found,  together  with  the  insolvency  of  the  debtor,  establishes 
a  prima  facie  case  and  places  the  burden  of  proof  on  the  de- 
fendant to  show  that  the  conveyance  was  not  fraudulent,  but 
for  a  consideration  not  less  than  the  fair  value  of  the  property. 

6.  Same;  Homestead. — The  conveyance  of  the  homestead  by  a  debtor 

is  not  subject  to  attack  by  his  creditors  as  such  homestead  is 
exempt  from  execution. 

7.  Same;  Constructive  "Notice. — If  the  grantee  in  a  fraudulent  con- 

veyance has  knowledge  of  facts  sufficient  to  put  him  on  in- 
quiry, which  if  followed  out  would  have  led  to  knowledge  of 
the  fraudulent  intent,  it  was  not  material  that  he  did  not  have 
actual  knowledge  of  such  intent. 

Appeal  from  Coffee  Chancery  Court. 
Heard  before  Hon.  W.  L.  Parks, 
Bill  by  Joseph  Rosenheim  &  Son  against  W,  J.  Brun- 
son and  others  to  set  aside  certain  alleged  conveyances 
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and  to  enforce  a  judgment  lien  on  property  conveyed. 
From  a  judgment  in  favor  of  plaintiff,  defendants  ap- 
peal. 

W.  O.  MuLKEY,  for  appellant. — The  burden  is  on  com- 
plainants to  show  that  Brunson  is  insolvent;  that  com- 
plainants are  his  creditors  and  that  he  executed  the 
conveyance  to  defraud  his  creditors  while  insolvent. — 
Mooff  V.  Farleif,  79  Ala.  236.  Applying  this  test  the  bill 
cannot  be  maintained  as  to  the  il'IIurleys. — 3  Mayf. 
875.  The  lot  was  exempt  to  Brunson  and  the  fact  that 
there  were  two  dwellings  on  the  lot  did  not  operate  to  de- 
prive Brunson  of  the  right  to  claim  the  lot. — Section  2, 
article  10,  Constitution  1875;  Wi7ist(yn^  v,  Hodges,  102 
Ala.  304.  Under  the  allegations  of  the  bill  the  proof 
must  show  that  both  grantees  participated  in  the  fraud 
or  there  is  a  variance. — Ehjton  Land  Co.  v.  Battling 
Iron  WorJcs,  109  Ala.  600;  Mortgage  Co,  v.  Setrell,  92 
Ala.  170.  Complaitkant's  amendment  in  the  nature  of 
a  rei)lication  should  have  been  stricken. — Mylan  i\  King^ 
35  So.  Rep.  998.  There  was  proof  to  sustain  respond- 
ent's plea  without  contlict  and  he  was  entitled  to  a  de- 
cree.—S^em  V.  McOrath,  128  Ala.  122. 

J.  F,  Sanders^  for  appellee. — The  averments  of  the 
bill  present  a  case  for  relief  in  equity. — Williams  v. 
Spraggins-Biick  &  Co.,  102  Ala.  424;  McLaren  t\  Ander- 
stni,  104  Ala.  201;  Sealers  v,  Robinson,  75  Ala.  363.  The 
respondents  gain  nothing  by  the  decree  of  the  United 
States  Court  discharging  Brunson  from  his  debts. — 
Mylan  r.  King,  35  South.  998;  Htein  v.  McGrath,  128 
Ala.  182;  Cha<lxncl<  r.  Carson,  78  Ala.  116.  The  com- 
plainant's lien  was  never  lost. — Matthews  t\  Insurance 
Company,  75  Ala.  89;  Reynolds  r.  Collier,  103  Ala.  245; 
l^trcrt  V,  Duncan,  117  Ala.  573.  The  answer  should 
show  the  actual  payment  of  an  adequate  consideration 
and  how,  when  and  in  what  the  consideration  was  paid. 
Gamhle  v,  Alt  man,  28  South.  30.  The  demurrers  to  the 
original  bill  were  properly  overruled. — Kauffman  v. 
Richardson,  37  South.  r)73;'o^A>f77  v.  Brciring  Co.,  101 
Ala.  383;  Mctcalf  v.  Arnold,  32  South.  763;  Wood  v. 
Potts,  37  South.  253. 
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DOWDELL,  J.— The  bill  in  this  case  is  one  by  a  judg- 
ment CI  editor  againisl  the  debtor  and  his  vendees,  seek- 
ing to  set  aside  certain  alleged  fraudulent  conveyances 
by  the  debtor  and  for  the  enforcement  of  a  lien  under  the 
judgment  and  execution  against  the  property  sought  to 
be  conveyed.  The  bill  is  sufficient  in  its  averment  of  the 
facts  constituting  the  alleged  fraud.  The  bill  also  avers 
a  return  of  the  execution  on  the  judgment  "No  property 
found"  and  the  insolvency  of  the  respondent  debtor.  A 
joint  answer  to  the  bill  was  filed  by  the  respondents,  in 
which  there  was  a  general  denial  of  the  allegations  of 
fraud.  The  answer  further  set  up,  as  a  defense  to  the 
bill,  the  discharge  in  bankruptcy  of  the  respondent  debt- 
or. This  defense  is  distinctly  set  up  by  way  of  answer, 
altliough,  at  the  conclusion  of  the  paragraph  in  the  an- 
swer to  the  bill  setting  up  this  defense^  it  is  stated : 
"And  the  respondents  attach  and  make  a  part  of  the  an- 
swer said  decree  (meaning  decree  in  discharge  in  bank- 
ruptcy), properly  certified  by  J.  W.  Dimmick  as  clerk 
of  the  court,  and  ofler  same  as  a  plea  in  bar  to  the  fur- 
ther maintenance  of  this  suit."  After  the  filing  of  the  an- 
swer, the  complainants  amended  their  bill  by  averring 
the  facts  of  the  petition  and  discharge  in  bankruj)tcy  of 
the  respondent  debtor,  Brunson,  and  by  further  averring 
that  the  lien,  under  the  judgment  sought  to  be  eniorced, 
was  acquired  more  than  four  months  before  the  filing  of 
the  petition  in  bankruptcy  . 

If  it  should  be  conceded,  as  contended  in  argument  by 
counsel  for  appellants,  that  the  matter  of  the  discharge 
in  bankruptcy  set  ur>  as  a  defense  in  the  answer  was  in 
form  and  substance  a  plea,  the  sufficiency  of  which 
should  have  been  tested  before  proceeding  to  final  sub- 
mission, to  avoid  committing  the  complainants  taking 
issue  on  the  plea  without  having  so  tested  its  sufficien- 
cy, still  there  is  no  merit  in  appellants'  contention  that 
they  were  entitled  to  a  decree  on  issue  joined  on  the 
plea.  While  the  discharge  in  bankruptcy  was  proper 
subject-matter  of  a  separate  and  independent  plea  as  a 
defense  to  the  bill,  and  might  have  been  so  pleaded,  yet 
we  are  of  opinion  that  the  manner  in  which  this  defense 
was  set  up  did  not  constitute  it  a  plea  in  form,  and  as 
such  incorporated  in  the  answer,  and  hence  falls  within 
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the  influence  of  the  principle  stated  in  Mylin  v.  King, 
139  Ala.  319,  35  South.  998,  and  8tem  v.  McGrath,  128 
Ala.  182,  30  South.  792. 

But  if,  as  above  stated,  it  should  be  conceded  that  the 
matter  of  the  discharge  in  bankniptcy,  as  pleaded,  was 
in  form  and  substance  a  sepaiate  and  distinct  plea,  to 
the  bill,  it  was  properly  met  by  the  subsequent  amend- 
ment of  the  bill. — American  Freehold  Land  Mortgage 
Co,  i;.  Dykes.  Ill  Ala.  178,  18  South.  292,  56  Am.  St. 
Rep.  38;  SniUh  v.  Vauf/han,  78  Ala.  201;  Laniei^  r.  HiU, 
30  Ala.  Ill;  Story's  Equity  Pleadings,  §  878.  When  a 
plea  is  filed  to  a  bill  in  equity,  the  same  may  be  set  down 
for  hearing  on  its  suflSciency;  that  is,  its  suflficiency  in 
law  as  a  defense  to  the  bill.  If  this  is  not  done,  and  is- 
sue is  taken  on  the  plea,  and  the  plea  is  sustained  by 
the  evidence,  the  respondent  is  entitled  to  a  decree,  al- 
though the  matter  set  up  in  the  plea  is  immaterial. — 
Tyson  v.  Decatur  Land  Co,,  121  Ala.  414,  26  South.  507. 
But  if  the  plea  is  sufficient  as  a  defense  in  the  matter 
set  up  in  it — and  it  makes  no  difference  whether  the  suf- 
ficiency of  the  plea  is  admitted  or  so  determined  in  a 
hearing  on  its  sufficiency — the  complainant  may  then 
either  take  issue  on  the  plea  or  set  up  matter  in  avoid- 
ance, which  latter  course  is  accomplished  by  an  appro- 
priate amendment  of  the  bill. — Land  Mortgage  Co.  v. 
Dykes,  supra,  and  other  cases  cited  above.  If  the  rule 
were  otherwise,  and  as  contended  for  by  counsel  for  ap- 
pellant, that  is  to  say,  that  a  complainant  in  a  bill  in 
equity,  on  a  pleii  filed  to  the  bill,  the  sufficiency  of  which 
is  either  conceded  or  so  determined  by  the  court  on  a 
hearing  for  that  purpose,  is  shut  up  to  taking  issue  on 
the  plea,  in  many  cases  an  utter  failure  of  justice  would 
result.  No  such  rule  can  be  logically  deduced  from  the 
statute  (section  701  of  the  Code  of  1896),  which  pro- 
vides simply  as  follows :  "No  replication  is  necessary  to 
an  answer." 

Proof  of  the  existence  of  complainant's  debt  IWore 
anrl  at  the  time  of  the  alleged  conveyances  and  the  com- 
plainant's judgment,  and  the  issue  of  execution  thereon 
with  the  return  of  "No  property  found,"  and  the  insol- 
vency of  the  respondent  debtor,  was  without  r^onflict. 
The  facts  being  shown,  the  bill,  among  other  allegations 
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as  to  the  mala  files  of  the  transaction  assailed,  charging 
that  the  consideration  of  the  conveyances  was  fictitious 
and  simulated,  the  burden  of  proof  was  upon  the  respon- 
dent's vendees  to  show  that  the  sales  to  them  by  the  re- 
spondent Brunson  were  fair  and  made  in  good  faith,  and 
also  upon  them  to  show  that  the  consideration  was  a 
valuable  one  and  the  price  paid  for  the  lands  was  not 
less  than  their  fair  value.  "In  other  words,  the  burden 
was  upon  them  to  overcome  the  presumption  of  unfair- 
ness and  mala  fides  in  the  transaction,'' — (rumhlo  v. 
Aultmwn  &  Co,,  125  Ala,  372,  28  South.  30;  Wooil  v.  Ri- 
lei/,  121  Ala.  100,  25  South,  723;  Halscy  t\  Council  111 
Ala.  221,  20  South,  445;  Freeman  v.  Stewart,  119  Ala. 
623,  24  South,  31;  Brown  Co.  v.  Henderson,  123  Ala. 
623,  26  South.  199.  In  Gamble  v.  Anltman  &  Co,,  supra, 
it  was  said:  "In  order  to  lift  this  burden,  however,  af- 
firmative averment  of  the  facts  relied  on  as  constituting 
the  consideration  is  as  essential  as  satisfactory  proof  of 
their  existencre.  The  respondents,  in  order  to  be  accord- 
ed the  advantage  of  evidence  offered  in  support  of  the 
bona  fides  of  the  transaction,  should  have  alleged  in 
their  answers  the  facts  showing  good  faith,  the  actual 
payment  of  an  ade(|uate  consideration,  and  how.  when, 
and  in  what  the  consideration  was  paid," 

As  stated  above,  the  respondents  heie  filed  a  joint  an- 
swer, which,  in  its  denials  and  averments,  is  similar  to 
the  answer  filed  in  the  case  of  Gamble  v.  Anltman  d-  Co., 
supra.  As  to  the  respondent  M*cHurley,  the  answer  con- 
tains nothing  but  a  general  denial  of  the  allegations  of 
the  bill,  and  contains  no  aveiment  as  to  the  amount  of 
the  consideration  paid  by  them  to  Brunson  for  the  land 
conveyed  to  them,  how  or  when  paid,  or  whether  the 
same  was  in  cash.  Under  the  principle  laid  down  above, 
for  lack  of  these  affirmative  averments  of  the  bona  fides 
of  the  transaction,  assailed  by  complainants'  bill,  and 
on  the  evidence  offered  by  the  complainants  on  the  sub- 
mission of  the  cause  on  final  hearing,  the  chancellor  com- 
mitted no  error  in  his  decree  in  favor  of  the  complain- 
ants against  this  respondent. 

As  to  the  respondent  Thompson,  the  pleadings,  as  well 
as  the  evidence,  show  that  the  two  lots  embraced  in  the 
conveyance  made  by  Brunson  to  him  were  separate  and 
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distinct  lots.  The  !ialf-acre  lot  which  constituted  the 
residence  and  homestead  of  the  respondent  debtor,  Brun- 
son  and  which  was  contained  in  the  conveyance  to  the 
respondent  Thompson,  w^as  shown  to  be  of  less  value 
than  |2,000.  As  to  this  the  chancellor  properly  decreed 
in  favor  of  the  respondent  Thompson.  The  same  being 
the  homestead  of  Brunson,  and  under  the  laws  of  the 
State  exempt  from  levy  and  execution,  no  fraud  could 
be  committed  against  a  creditor  in  the  conveyance  of  it 
by  the  debtor.  As  to  the  storehouse  lot  described  in  the 
bill,  and  which  was  included  in  the  conveyance  from 
Brunson  to  Thompson,  we  are  of  the  opinion  that  the 
evidence  fully  justified  the  chancellor  in  finding  that  the 
conveyance  was  fraudulent  and  void  as  to  this  property 
as  against  the  complainants.  If  the  respondent  Thomp- 
son did  not  have  actual  knowledge  of  the  fraudulent  in- 
tent on  the  part  of  the  respondent  Brunson  in  the  sale 
and  conveyance  of  said  property,  there  is  abundant  evi- 
dence reasonably  to  show  that  Thompson  did  have 
knowledge  of  facts  sufficient  to  put  him  upon  inquiry 
which,  when  prosecuted,  would  have  led  to  knowledge 
of  the  main  fact. 

We  concur  with  the  conclusion  of  the  chancellor,  and 
his  decree  will  be  affirmed. 

Affirmed. 

Tyson,  C.  J.,  and  Anderson  and  McClellan,  JJ., 
concur. 
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City  Council  of  Moiitgoniery.  et  ciL 
V.  Barnett,  et  al. 

Bill  to  Declare  Void  a  Paving  Contract,  a/nd  to  Restrain 
Pacing  Sama 

(Decided  Feb.  12tli,  1907.    43  So.  Rep.  92.) 

1.  Municipal  Corporations;  Contract  for  Improvement;  ^special  As- 

sessment; Validity, — ^The  city  charter  required  the  treasurer 
to  advertise  for  sealed  bids  for  street  improvement  work,  and 
that  the  contract  be  let  to  the  lowest  responsible  bidder.  An 
ordinance  directed  the  officer  to  advertise  for  bids  for  street 
Improvement  according  to  plans  and  specifications  on  file  in 
the  city  engineer's  office,  which  plans  and  specifications  re- 
quired a  two  year's  maintenance  of  the  work.  The  adver- 
tisement published  stated  that  only  bids  for  ten  years  main- 
tenance would  be  received.  Held,  under  such  published  ad- 
vertisement the  city  had  no  authority  to  close  a  contract  for 
a  two  year's  maintenance. 

2.  Same.— Local  Acts  1900-01,  pp.  1027  and  1029,  authorizes  the  city 

to  make  street  improvement  and  to  levy  assessments  therefor, 
and  to  issue  bonds  for  the  purpose  of  Improving  the  streets,  the 
proceeds  to  be  applied  only  to  the  paving  or  improvement  desig- 
nated by  the  ordinance.  The  ordinance  passed  provided  for 
the  paving  of  a  certain  street,  the  cost  to  be  assessed  against 
the  abutting  property  to  the  amount  that  it  had  been  benefited 
by  the  paving.  Held,  neither  the  act  nor  the  ordinance  author- 
ized any  contract  for  future  maintenance,  or  the  appropria- 
tion of  any  money  raised  from  the  sale  of  such  bonds  towards 
the  payment  of  such  a  contract  or  any  part  of  it,  and  such 
contract  was  void  and  proceedings  thereunder  would  be  en- 
joined at  suit  of  tax  payer. 

Appeal,  from  the  Montgomery  City  Court. 

Heard  before  Hon.  A.  D.  Sayre. 

Bill  by  6.  W.  Barnett,  et  al.,  as  tax  payers,  against 
the  city  of  Montgomery,  et  aJ.,  to  declare  a  contract  for 
paying  void  and  to  enjoin  paying  any  money  therein. 
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C.  P.  McIntyrb,  and  Steiner^  Ceum  d  Weil^  for  ap- 
pellant.— It  is  a  well  established  doctrine  that  the  court 
will  not  interfere  and  set  aside  the  contract  for  munici- 
pal improvement  for  the  reasons  alleged  in  this  bill,  in 
the  absence  of  fraud  or  corruption. — ^20  A.  &  E.  Ency.  of 
Law,  pp.  1165-66  and  67 ;  1  Smith  on  Municipal  Corpo- 
rations, section  746.  The  contention  made  by  complain- 
ants here  was  made  and  considered  adversely  to  them  in 
the  case  of  Wilson  i\  Trenton,  68  Am.  St.  Rep.  714. 

Martin  &  Martin,  for  appellees. — The  contract  was 
diflferent  as  awarded  from  the  one  advertised.  This  ren- 
ders it  invalid. — 20  A.  &  E.  Ency.  of  Law,  1169 ;  Inge  v. 
Board  of  Public  Works,  135  Ala,  187.  A  contract  by  the 
city  with  the  paving  contractor  for  future  repairs  is  ul- 
tra vires  and  void. — Inge  v.  Board  of  Pwblic  Works,  su- 
pra; Portland  v.  Bitumenous  Paving  Co,,  72  Am.  St. 
Rep.  713;  Brown  v,  Jenks,  98  Cal.  10;  Alenieda  Co.  v, 
Pringle,  80  Am.  St.  Rep.  124;  Blochman  v,  Spreckle,  67 
Pac.  1061. 

SIMPSON,  J.— This  bill  was  filed  in  the  city  court  in 
equity  of  Montgomery  by  the  appellees,  as  owners  of 
property  on  ITull  street  and  as  taxpayers  of  the  city  of 
Montgomery,  seeking  to  have  declared  null  and  void  a 
certain  contract  of  paving  said  street,  to  restrain  the 
city  council  from  paying  out  any  money  thereon,  and 
from  issuing  certain  bonds,  and  from  fastening  on  the 
property  of  complainants  any  assessment  or  liability 
on  account  of  said  improvement.  The  act  of  the  Legis- 
lature authorized  the  city  council  to  pave,  or  otherwise 
improve  said  street  (with  others).  The  city  charter  re- 
quires: "It  shall  be  the  duty  of  the  city  treasurer  to 
advertise  for  sealed  bids  for  doing  all  such  work  as  the 
council  shall  determine  to  let  out  on  contract.  The 
award  of  each  contract  shall  Ix*  made  to  the  lowest  re- 
sponsible bidder,  who  shall  comply  with  such  reasonable 
regulations  as  may  be  prescribed  before  the  bids  are 
called  for."  The  city  ordinance  recited  the  fact  that 
"the  cost  of  the  said  paving  is  to  he  assessed  against  the 
property  abutting  on  said  street  to  the  amount  that  such 
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property  has  been  benefitted  by  such  paving  or  improv- 
ing, not  to  exceed  the  increased  value  of  said  property, 
by  reason  of  the  special  benefits  derived  from  such  im- 
provement," and  directed  the  city  treasurer  to  advertise 
for  bids  for  paving  the  streets  "in  accordance  with  the 
specifications  in  the  office  of  the  city  engineer/'  The 
treasurer  did  so  advertise^  stating  that  '*bids  on  asphalt 
and  bitulithic  pavement  are  requested  both  with  a  five 
and  ten  year  guaranty" ;  and,  all  bids  under  that  notice 
having  been  rejected,  the  bill  alleges  that  the  city  coun- 
cil then  ordered  a  new  advertisement,  and  that  "only 
bids  for  ten  years'  maintenance  be  received,"  Accord- 
ingly, the  treasurer  advertised  for  bids,  stating  "all  bids 
to  l>e  of  ten  years'  guaranteed  maintenance.'"  Said  ad- 
vertisement also  stated  in  a  previous  part  of  it  that  the 
street  was  to  be  paved  with  either  vitrified  biick,  etc., 
"all  according  to  plans  and  specifications  on  file  in  the 
city  engineer's  office." 

The  paper  which  is  referred  to  as  "plans  and  specifi- 
cations" described  in  detail  the  manner  in  which  the 
paving  is  to  be  done;  that  bond  shall  be  given  and  bids 
must  be  on  the  blank  form,  which  follDws,  and  which 
goes  more  minutely  into  details,  and  provides  that  the 
"party  of  the  second  part  further  agrees  that  for  a  pe- 
riod of  two  years  from  the  date  of  the  final  estimate  of 
the  said  work  he  will  keep  in  good  order  and  repair  all 
the  work  done  under  this  contract,  except  only  such  part 
or  parts  of  the  work  as  may  have  been  disturbed  after 
the  final  estimate  of  the  same,  glazing,  sewers,  etc.,  and 
that,  whenever  directed  by  said  engineer,"  said  party 
would  proceed  to  repair.  This  is  the  contract  which 
was  signed.  The  complainants,  both  as  taxpayers  of  the 
city  and  as  persons  whose  property  is  liable  to  the  as- 
sessment provided  for,  have  the  right  to  invoke  the  aid 
of  a  court  of  equity  to  restrain  the  execution  of  con- 
tracts and  the  fastening  of  obligations  and  liens  upon 
the  taxpayers  of  the  city,  if  there  be  no  authority  of  law 
therefor.  The  object  in  advertising  for  bids  is  to  bring 
about  competition,  and  thus  get  the  best  offer  that  can 
be  obtained,  so  as  to  be  able  to  select  the  lowest  and  best 
bidder,  as  the  law  directs.  It  is  manifest,  then,  fhat  in 
order  to  accomplish  the  purpose  the  advertisement  and 
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the  bids  must  correspond.  As  said  by  this  court  in  an- 
otlier  case:  "To  require  the  bids  upon  one  basis,  and 
award  the  contract  upon  another,  would  in  practical 
effect  be  an  abandonment  of  all  bids." — Inge  v.  Board 
of  Public  Works,  135  Ala.  187,  200,  33  South.  678,  682, 
93  Am.  St.  Rep.  20. 

Having  advertised  for  bids  with  a  ten-year  mainten- 
ance, the  city  was  not  authorized  to  close  a  contract 
with  a  two-year  maintenance.  It  would  be  impassible 
to  tell  whether  or  not  that  was  the  lowest  bid  that  could 
have  been  obtained,  if  the  bidders  had  known  that  a  two- 
year  maintenance  would  be  accepted. — 20  Am.  &  Eng. 
Ency.  Law,  p.  1169.  The  appellant  claims  that,  inas- 
much as  the  advertisement  refers  to  the  plans  and  spec- 
ifications on  file  in  the  engineer's  oflice,  bidders  could 
learn  from  that  that  only  a  two-year  maintenance 
clause  would  be  required.  Even  if  the  clause  in  the  lat- 
ter part  of  the  proposed  contract  could  be  construed  as 
a  part  of  the  "plans  and  specifications''  referred  to,  the 
whole  paper  is  referred  to  only  as  a  form ;  and,  when  the 
advertisement  specially  stated  that  a  ten-year  mainten- 
ance clause  would  be  insisted  on,  we  cannot  see  how  it 
could  be  understood  otherwise  than  that,  while  the  form 
of  the  contract  would  be  adhered  to,  and  the  specifi- 
cations as  to  the  character  of  the  material  and  work 
would  be  insisted  on,  yet  that  the  maintenance  clause 
should  be  for  ten  years,  as  stated  in  the  notice,  in  place 
of  two  years,  as  stated  in  the  form.  Appellee  also  insists 
in  his  brief  that  the  treasurer  was  not  authorized  to  in- 
sert the  ten-year  maintenance  clause  in  the  advertise- 
ment; but  it  is  so  stated  in  the  bill,  and  the  submission 
and  decree  in  this  case  was  on  the  demurrer  and  mo- 
tion to  dismiss.  Besides,  when  the  accredited  oflBcer  of 
the  city  published  such  a  notice  in  the  newspaper  of  the 
city,  and  the  contract  was  made  on  bids  which  came  in 
in  response  thereto,  it  must  be  presumed  that  the  city 
acquiesced  in  the  terms  of  the  notice.  At  any  rate,  these 
were  the  terms  on  which  bids  were  requested,  and  the 
only  terms  to  which  bidders  could  respond,  and  it  may 
be  that  contractors  Vi^ho  did  not  care  to  enter  into  a  ten- 
year  guaranty  did  not  deem  it  necessary  to  examine 
the  plans  and  specifications  on  file. 


Digitized  by 


Google 


149.1  OF  ALABAMA.  123 

[City  CJonncil  of  Montgomery,  et  al.  v.  Bamett,  et  ah] 

The  ^ct  under  which  the  city  was  proceeding  authoriz- 
ed it  to  "issue  bonds  for  the  purpose  of  paving  or  other- 
wise improving  the  streets,"  and  provided  that  "the 
proceeds  arising  from  the  sale  of  such  bonds  shall  be  ap- 
plied only  to  the  paving  or  improving  designated  in  the 
ordinance  providing  for  their  issue."  Loc.  Acts  1900- 
01,  pp.  1027,  1029,  §§  1,  5.  The  city  ordinance,  being 
"An  ordinance  to  pave  South  Hull  street,"  etc.,  provided 
that  said  street  should  be  paved,  and  recites  that,  "as 
the  cost  of  the  said  paving  is  to  be  assessed  against  the 
property  abutting  cm  said  street,  to  the  amount  that 
such  property  has  been  benefited  by  such  paving,  or  im- 
provement, not  to  exceed  the  increased  value  of  said 
property  by  reason  of  the  special  benefits  derived  from 
such  improvement,"  and  notifies  persons  interested  that 
unless  they  file  written  objections  within  30  days  "the 
city  council  will  proceed  to  issue  the  bonds  to  pay  for 
the  said  pavement,  and  make  a  contract  for  such  pav- 
ing." It  will  be  observed  that  neither  the  act  nor  the  or- 
dinance authorize  any  contract  to  be  made  for  future 
maintenance,  or  any  appropriation  of  the  money  to  be 
raised  by  the  sale  of  the  bonds  to  the  payment  of  any 
such  contract. 

Well-considered  cases  hold  that,  where  a  city  is  au- 
thorized to  contract  for  paving  its  streets,  it  has  no  au- 
thority to  incorporate  in  the  contract  an  agreement  for 
future  maintenance. — Portlatid  v.  Bituminous  Paving 
Co.,  33  Or.  307,  52  Pac.  28,  44  L.  R.  A.  527,  72  Am.  St. 
Rep.  713,  in  which  case  it  is  said  that  such  a  contract 
"was  calculated  to  increase  the  amount  of  the  bid,  by 
the  estimated  cost  of  such  lepairs"  (page  30  of  52  Pac. 
page  717  of  72  Am.  St.  Rep.  [33  Or.  307,  44  L.  R.  A. 
527] ) ;  also,  "a  burden  was  undeniably  imposed  upon  the 
adjacent  property  beyond  such  as  was  authorized  by  the 
charter"  (page  30  of  52  Pac,  page  717  of  72  Am.  St. 
Rep.  [33  Or.  307,  44  L.  R.  A.  527] ) ;  also,  "the  expense 
undertaken  is  indefinite  and  the  property  owner  must 
pay  for  them  in  advance.  *  *  *  Then,  it  being  con- 
tingent, he  will  be  paying  for  repairs  which  may  never 
be  required"  (page  31  of  52  Pac,  page  717  of  72  Am.  St. 
Rep.  [33  Or.  307,  44  L.  R.  A.  527] ) ;  also,  "there  was  an 
evident  kck  of  statutory  power  for  entering  into  a  con- 
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tract  for  keeping  and  maintaining  the  street  and  pave- 
ment in  repair,  and  consequently  a  want  of  legal  author- 
ity to  use  the  public  moneys  for  that  purpose."     Page 

31  of  52  Pac,  page  718  of  72  Am.  St.  Rep.  (30  Or.  307, 
44  L.  R.  A.  527).  — AlcLnieda  Macadamizing  Co.  v,  Prin- 
gle,  130  Cal.  226,  62  Pac.  394,  52  L.  R.  A.  264,  80  Am. 
St.  Rep.  124,  in  which  case  Broum  v,  Jenks,  98  Cal.  12, 

32  Pac.  701,  is  quoted  to  the  effect  that  "officers  are  pro- 
vided and  vested  with  the  power  and  charged  with  the 
duty  of  seeing  that  such  work  is  properly  done.  A  hond 
cannot  be  substituted  for  the  performance  of  this  duty." 
Page  395  of  62  Pac,  page  126  of  80  Am.  St.  Rep.  (130 
Gal.  226,  52L.  R.  A.  264). 

The  case  of  Wilson  v.  Trenton,  61  N.  J.  Law,  599,  40 
Atl.  575,  44  L.  R.  A.  540,  68  Am.  St.  Rep.  714,  cited  by 
counsel  for  appellant,  states  tliat  the  contention  that 
such  a  contract  enhances  the  price  nominally  charged 
for  laying  a  good  pavement  "ignores  the  principle  on 
which  assessments  for  municipal  improvements  are  lev- 
ied in  this  State.'  Property  owners  are  not  chargeable 
with  the  price  of  such  improvements,  but  only  with  an 
equivalent  for  the  special  benefits  they  deiive  there- 
from." And  hence  the  court  argues  that,  as  the  munici- 
pality must  pay  all  over  the  fair  cost  of  laying  a  good 
pavement,  the  plaintiff's  complaint  must  be  reserved  un- 
til the  assessment  is  made.  But  in  the  case  now  under 
consideration  the  contract  is  entire,  so  that  it  would  be 
difficult,  if  not  impossible,  to  tell  what  part  of  the  price 
is  for  paving  and  what  part  for  future  maintenance. 
The  ordinance  treats  the  entire  contract  as  the  paving- 
contract,  and  provides  tliat  the  city  council  will  proceed 
to  issue  the  bonds  to  pay  for  the  same.  So  far  as  the 
assessment  is  concerned,  it  may  be  true  that,  if  the  ben- 
efits should  be  found  to  be  less  than  the  actual  cost,  it 
would  not  increase  the  amount  assessed,  yet,  if  the  bene- 
fits should  be  found  to  exceed  the  actual  costs,  it  would 
affect  the  amount  assessed,  as  the  only  limit  then  w^ould 
be  the  actual  cost,  and,  if  that  had  been  made  more  than 
it  should  have  been,  the  property  owner  would  have 
much  more  to  pay  than  he  w^as  liable  for.  However,  this 
bill  is  filed,  not  only  in  the  capacity  of  abutting  owners, 
but  also  as  taxpayers,  and  under  the  authorities  cited, 
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which  we  think  are  supported  by  sound  reason,  it  is  a 
question  of  power,  and  the  city  has  no  power  to  make 
the  contract  and  to  use  the  money,  the  proceeds  of  the 
sale  of  the  bonds,  in  the  manner  proposed  by  the  ordi- 
nance. The  taxpayer  has  the  right  to  enjoin  the  same. 
20  Am.  &  Eng.  Ency.  Law,  p.  1231. 
The  decree  of  the  court  is  affirmed. 

Tyson^  C.  J.,  and  Haralson  and  Dowdell,  JJ.,  con- 
cur. 


Epperson  &  Co.,  v.  Bluthenthal,  et  al. 

Bill  to  Restrain  Unlmiyful  Use  of  Trade  Mark  or  Device 
and  for  Damages  and  an  Accounting, 

[Decided  Dec.  20th.  1906.    42  So.  Rep.  863.] 

1.  Trade  Marks;  Right  to  Protection. — ^When  one  has  adopted  a  trade 

mark  to  Identify  his  product,  and  has,  by  his  skill  and  labor, 
created  a  valuable  market  therefor  and  induced  public  confi- 
dence in  the  superior  quality  of  his  goods,  he  is  entitled  to  pro- 
tection, so  long  as  he  deals  honestly  with  the  public,  against 
those  who  attempt  to  appropriate  his  trade  mark,  and  use  it 
on  other  goods  of  the  same  class,  without  right. 

2.  Same;  Suit  to  Restrain  Infringement;  Jurisdiction. — ^The  Juris- 

diction of  equity  to  restrain  infringement  of  a  trade  mark  is 
based  on  the  right  of  property  in  the  complainant,  and  its 
fraudulent  invasion  by  another.  Its  use  is  the  prevention  of 
fraud  on  him  and  the  public,  so  the  person  invoking  equity's  aid 
must  himself  be  free  from  fraud.  A  material  misrepresenta- 
tion as  to  the  person  manufacturing  the  article,  or  as  to  the 
material  composing  it,  deprives  such  one  of  right  of  relief. 

3.  Same. — Where  the  evidence  showed  that  the  contents  of  the  bot- 

tles, on  which  was  used  the  trade  mark  adopted  to  identify  the 
whiskey  manufactured,  bottled  and  sold  by  complainant,  was 
greatly  inferior  to  what  was  indicated  by  the  labels  and  let- 
tering, and  that  such  labels  and  lettering  was  to  induce  the 
public  to  believe  that  the  quality  of  the  whiskey  was  greatly 
superior  to  what  It  really  was,  equity  will  leave  the  parties 
where  it  finds  them. 
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Appeal  from  Montgomery  City  Court. 

Heard  before  Hon.  A.  D.  Sayre. 

Suit  by  Aaron  Bluthenthal  and  another  against  J.  W. 
Epperson  &  Co.  From  a  dei^ree  for  complainants,  de- 
fendant appeals.    Reversed,  and  bill  dismissed. 

The  case  made  by  the  bill  is :  That  orators  are  large 
manufacturers  and  jobbers  of  whiskies,  brandies,  etc., 
and  sell  their  goods  to  the  retail  trade  in  Montgomery. 
That  they  manufacture,  bottle,  and  sell,  and  have  for 
four  years  past  manufactured,  bottled,  and  sold,  a 
certain  kind,  grade,  or  quality  of  whiskey  put  up 
in  a  certain  kind  or  style  of  bottles.  The  said 
bottles  containing  said  whiskey  have  attached  to 
the  sides  there(jf  a  label  or  trade-mark  with 
the  following  words  thereon:  ^'Old  Joe,  V.  O. 
S.  Rye  Whiskey,  Bluthenthal  &  Bickart,  Sole  B.  & 
B.  Proprietors,  Atlanta  and  Cincinnati" — and  a  like- 
ness of  a  human  head  and  bust  on  said  label.  Said  bot- 
tles also  had  and  have  a  small  corkscrew  attached  to  the 
neck  of  said  bottle,  and  over  the  cork  therein  a  label, 
Avhich  label  contains  the  words:  *'Not  genuine,  unless 
this  seal  is  unbroken.  Bluthenthal  &  Bickart,  B.  &  B. 
Proprietors.-'  A  sample  of  the  device,  and  a  picture  of 
the  device  and  bottle,  are  made  exhibits  to  the  bill.  That 
the  said  lal)el  is,  and  for  four  years  last  past  has  been, 
a  trade-mark  of  orators,  their  own  property,  and  used  by 
them  in  their  said  business  to  designate  the  said  Avhiskey 
manufactured,  put  up  in  packages  of  said  bottles,  and 
sold  by  them  exclusively.  That  orators  have  been  en- 
gaged exclusively  and  extensively  in  the  sale  of  said 
whiskey  under  j4aid  trade-mark  for  a  long  period  of  time, 
to  wit,  four  year^  last  past,  and  that  by  their  diligent 
efforts  and  advertising  said  brand  of  whiskey  so  sold  un- 
der said  trade-mark  has  acquired  extensive  demand  and 
wide  reputation  for  its  excellence  and  good  qualities, 
and  is  a  favorite  brand  in  the  trade  in  the  Southern 
states  generally,  and  in  said  Montgomery.  The  orators 
have  used  the  said  label  and  otlier  constituent  features 
of  their  trade-mark  or  device  without  change  for  four 
years  last  past,  and  that  they  are  now  using  them,  and 
they  aver  that  they  have  the  exclusive  right  to  the  use 
of  the  label  and  other  parts  of  said  device  or  trade-mark, 


Digitized  by 


Google 


149.1  OF  ALABAMA.  127 

[Epperson  &  Go.  y.  Bluthenthal,  et  al.] 

and  that  the  same  is  their  property  for  the  uses  and  pur- 
poses aforesaid,  to  which  they  are  entitled  to  the  exclu- 
sion of  all  others.  That  defendants,  well  knowing  the 
right  of  orators  in  and  to  said  trade-mark  or  device  as 
above  described,  and  since  orators'  rights  were  acquired 
and  since  orators  became  exclusively  entitled  in  the  pre- 
mises, and  wholly  without  orators'  consent,  and  in  viola- 
tion of  their  rights,  have  fraudulently  and  unlawfully 
offered  for  sale  and  sold  their  so-called  whiskey,  of  a 
very  inferior  quality,  not  manufactured  or  put  up  by 
orators,  which  lias  been  put  up  and  contained  in  l)0ttles 
resembling  .those  used  by  your  orators  in  size,  shape, 
color,  and  appearance.  And  the  defendants  have  attach- 
ed to  the  bottles  containing  their  whiskey,  which  bottles 
are  similar  in  size,  shape,  and  appearance  to  those  used 
by  orators,  a  label  or  labels  containing  thereon  the 
words :  "Old  Jack,  J.  W.  E.  Rye  Whiskey.  J.  W.  Ep- 
person &  Co.,  Sole  J.  W.  E.  Proprietors,  Montgomery, 
Ala." — and  also  an  illustration  of  a  man's  head  and  bust- 
The  said  labels  so  used  by  the  defendants  are  of  substan- 
tially the  same  size  and  shape,  and  gotten  up  in 
the  same  style,  and  with  the  use  largely  of  the  same  type 
as  the  lal>el  used  by  orators.  And  the  defendants  have 
also,  for  the  purpose  of  more  closely  copying  orators' 
package,  fraudulently  and  unlawfully  attached  to  their 
said  bottles  a  corkscrew  similar  in  size  and  appearance 
to  those  attached  to  bottles  put  up  by  orators,  and  sold 
by  them,  and  the  said  defendants  have  also  pasted  along 
the  neck  of  the  siiid  bottles  and  over  the  corks  therein  a 
label  similar  in  size  and  shape  and  appearance  to  that 
used  in  a  like  manner  by  your  orators  as  above  set  out, 
containing  the  words:  **Not  genuine  unless  this  seal 
is  unbroken."  That  defendants  have  actually  sold  and 
continue  to  sell  whiskey  put  up  in  said  packages  and  as 
the  product  of  the  manufacture  of  orators,  represent- 
ing it  to  be  such  w^hen  asked  for  that  brand  of  whisky, 
under  the  labels  and  devices  usc^d  by  defendant  as  al>ove 
set  out.  And  orators  further  show  that  the  defendants, 
by  the  use,  fraudulently  and  falsely,  of  the  words,  i)ic- 
tures,  label,  corkscrew,  and  bottles  as  shown  above,  are 
guilty  of  unfair  and  fraudulent  competition  in  business, 
and  that  it  is  inequitable  and  unlawful,  and  have  en- 
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abled,  and  necessarily  have  the  effect  of  causing,  the  sale 
and  substitution  of  the  whisky  bearing  the  label  of  the 
defendants  for  the  whisky  of  orators,  to  their  great  in- 
jury and  damage.  The  complainants  asked  for  an  ac- 
counting and  a  restraining  order  preventing  defendants 
forever  from  the  use  of  the  label  and  other  devices.  De- 
murrers were  interposed  to  the  bill,  but  it  is  not  necessa- 
ry to  set  them  out. 

The  defendants  filed  a  sworn  answer,  denying  the  ma- 
terial allegations  of  the  bill,  and  in  addition  thereto  filed 
four  pleas,  the  first  three  of  which  were  held  sufficient^ 
and  which  are  as  follows:  "(1)  That  there  appears  on 
complainants'  label,  sought  to  be  protected  by  the  billy 
as  will  be  observed  from  the  illustration  thereof  in  the 
exhibit  to  the  bill,  the  letters  'V.  O.  S.'  That  the  com- 
mon meaning  of  said  letters,  and  the  acceptation  there- 
of by  all  persons  engaged  in  the  liquor  business,,  when 
said  letters  appear  on  packages  containing  whiskey  is 
^Verj^  Old  Stock.'  That  said  letters  are  usually  placed 
on  packages  containing  whisky  for  the  purpose  of  in- 
dicating to  the  public  that  the  whiskey  contained  there- 
in, is  of  a  very  old  stock.  The  respondents  aver  that  the 
complainants,  well  knowing  the  meaning  of  said  letters, 
placed  the  same  on  their  labels,  as  appears  in  said  ex- 
hibit to  the  said  bill,  for  the  purpose  of  representing  and 
indicating  that  the  whiskey  contained  in  the  bottles 
offered  for  sale  by  complainants  was  very  old  stock; 
but,  on  the  contrary,  respondents  aver  that  the  whivsky 
contained  in  the  bottles  of  complainants  and  oflfere<l  for 
sale  by  complainants  is  not  very  old  stock,  but  is  a  blend 
whisky  of  A^ery  ordinary  character,  with  no  age  and  a 
cheap  and  inferior  grade.  And  respondents  aver,  fur- 
thrr,  that  complainants,  Avell  knowing  that  said  whisky 
was  not  very  old  stock,  placed  said  labels  on  said  bot- 
tles in  order  to  deceive  the  public,  and  in  order  to  false- 
ly represent  to  tlie  public  tlie  character  of  whisky  con- 
tained in  said  bottles.  Wherefore  respondents  say  that 
the  complainants  are  not  entitled  in  this  h<mo:able  court 
to  the  relief  and  protection  prayed  for.  (2)  That  there 
a7)pears  on  the  bottles  sought  to  be  protected  by  this 
bill  of  complaint,  and  blown  in  said  bottles  on  the  back 
thereof,  the  words:     ^Bluthenthal  &  Bickart.     B.  &  B. 
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Pine  Old  Whiskey.'    And  respondent  aver  that  the  com- 
plainants placed  the  said  words  on  said  bottles  for  the 
purpose  of  indicating  and  representing  that  the  whiskey 
contained  therein  was  fine  old  whiskey ;  but  on  the  con- 
tiary,  said  whiskey  contained  therein  is  a  blend  whis- 
key of  a  very  inferior  grade,  and  is  nothing  more  than 
common,  ordinary  whiskey.     Respondents  further  aver 
that  the  complainants,  well  knowing  tliat  the  whiskey 
so  offered  for  sale  by  them  and  contained  in  said  bottle 
was  not  a  fine  old  whiskey,  placed  said  words  on  the 
back  of  said  bottle  for  the  purpose  of  deceiving  the  pub- 
lic, and  thereby  falsely  representing  the  character  of 
the  whisky  contained  in  said  bottle.     Wherefore  they 
are  not  entitled  in  this  honorable  court  to  the  relief  and 
protection  prayed  for.     (3)  And  for  further  answer  to 
said  bill  of  complaint  as  a  whole,  and  separately  and 
severally  to  each  paragraph  thereof,  by  way  of  answer 
as  well  as  plea,  these  respondents  say  that  there  appears 
on  the  complainants'  lal>el  sought  to  be  protected  by 
their  bill,  as  will    be  observed    from  the    illustration 
thereof,    in    exhibit    to    said    bill,    the    words    'Rye 
Whiskey,'     and     which     said    words,     appearing     in 
large  letters,    occupy    a    prominent    and    conspicuous 
place  on  said  lal)el ;  and  these  respondents  aver  tliat  the 
whiskey  placed  in  said  bottk^s  alleged  to  be  put  up  and 
s»old  by  the  complainants,  and  upon  which  said  lal>els 
are  pasted  by  complainants,  is  not  rye  whiskey ;  and  re- 
spondents fui'ther  aver  that   complainants  plaeed  the 
worch?  'Rye  Whiskey'  on  their  said  labels  for  the  pur- 
pose of  indicating  and  representing  that  the  whiskey 
contained  therein  was  rye  whiskey,  well  knowing  at  the 
time  that  the  whiskey  so  offered  for  sale,  and  represent- 
ed on  said  labels  as  being  rye  whiskey,  was  not  rye  whis- 
key; all  of  which  was  done,  as  respondents  aver,  by  the 
complainants,  for  the  purpose  of  deceiving  the  public 
and  thereby  falsely  representing  the  character  of  whis- 
key contained  in  said  bottles  and  offered  for  sale  by 
them.''     The  fourth  plea  was  held  insufficient,  and,  as 
no  point  was  made  on  it,  it  is  not  here  set  out. 

There  was  evidence  tending  to  support  the  allega- 
tions of  the  bill,  and  the  denials  of  the  answer;  but  most 
of  the  facts  were  addressed  to  the  pleas,  the  great  weight 
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of  the  testimony  going  to  support  the  allegations  of 
the  pleas.  Upon  a  submission  of  the  cause  on  the  plead- 
ings and  proof,  the  chancellor  decreed  the  relief  i)rayed, 
and  perpetually  enjoined  resjiondents  from  the  use  of 
the  labels  and  devices  set  out  in  the  bill. 

Stbiner,  Crum  &  Wbil^  for  appellants. — The  motion 
to  dismiss  the  bill  for  want  of  equity  and  the  demur- 
rers thereto  should  have  been  sustained. — Kyle  v.  Per- 
fection  Mattress  Co,,  127  Ala.  39;  Lawrence  Mfg.  Co. 
V.  Tenn.  Mfg,  Co.,  138  U.  S.  537;  Hoijte  v.  Hoyie,  143 
Penn.  St.  623,  24  Am.  St.  Rep.  575;  Fleuschmann  v. 
Starkey,  25  Fed.  127;  Cody  v.  Hchultz,  19  R.  I.  193;  61 
Am.  St.  Rpts.  763 ;  Amoskeag  M.  Co.  v.  Trainer,  101  U. 
S.  51;  25  L.  Ed.  993;  Ball  v.  Seigel,  116  111.  37;  56  Am. 
St.  Rpts.  766;  Continental  Tobacco  Co.  v.  Lazarus,  133 
Fed.  727;  Enoch  Morgan's  Sons  Co.  v.  Troxell,  89  N.  Y. 
292. 

The  bill  does  not  make  out  a  case  of  unfair  competi- 
tion.—28  Am.  &  Eng.  Ency.  of  LaAV  (2nd  Ed.)  345; 
Postum  Cereal  Co.  v.  American  Health  Food  Co.,  119 
Fed.  Rep.  848.  The  shape  and  size  of  the  bottle,  the 
color,  shape  and  size  together  with  the  lettering  on  the 
label  are  common  property. — Brown  v.  Brochcr,  147  N. 
Y.  647;  Enoch  Morgan  etc.  v.  Troxell,  supra;  Continen' 
ial  Tobacco  Co.  v.  Lazarus,  supra:  Hterens  Linen 
Works  V.  Williams,  121  Fed.  171;  lb.,  127  Fed.  950; 
Heide  v.  Wallace,  129  Fed.  649;  G.  W.  Cole  v.  Amer- 
ican Cement  Oil  Co.,  130  Fed.  703;  Continental  Toba/y- 
CO  Co.  r.  Jjazarus,  mipra;  Centaucr  Co.  t\  Marshall^ 
97  Fed.  785;  Allen  B.  Wrislci/  Co.  v.  Iowa  Soap  Co., 
122  Fed.  796;  Hubinger  Bros.  v.  Eddy,  74  Fed.  551; 
Proctor  et  al.  v.  Globe  Refining  Co.,  92  Fed.  357;  P. 
Lorillard  Co.  v.  Pepper,  86  Fed*.  956;  Uri  v.  Hirsch,  131 
Fed.  658;  Amoskeag  Mfg.  Co,  v.  Trainer,  supra;  Faulk- 
enberry  v.  Lucy,  CE  Cal.  52;  92  Am.  Dec.  76;  Solis 
Cigar  Co.  v.  Pazo,  25  American  State  Reports  279; 
Fleiscliman  v.  Newman,  51  Hun.  641;  Bobbitt  r.  BroicHj 
23  New  York  Sup.  25;  Hoyt  v.  Hoyt,  24  Am.  St.  Re- 
ports 575;  Brawn  v.  Dostor,  147  N.  Y.  647;  Gessler  v. 
Gessler,  27  Am.  St.  Reports,  20 ;  80  Wis.  21. 
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The  court  erred  in  holding  plea  4  insufficient.  The 
doctrine  that  he  who  comes  into  equity  must  come  with 
clean  hands  has  been  applied  frequently  and  generally 
in  trade  mark  and  unfair  trade  cases. 

Uri  V.  Eirsch,  sujn*a\;  Manhattan  Med,  Co.  v,  Wood^ 
108  U.  S.  218;  27  L.  Ed.  706;  Warden  v.  Cah  Fig  Syrup 
Co.,  187  U.  S.  516;  Prince  Mfg.  Co,  v.  Prinee  MeiaUic 
Paint  Co.,  135  N.  Y.  24 ;  Solis  Cigar  Co.  v.  Pozo,  supra; 
Alia 71  B.  Wrisley  Co.  v.  Iowa  Soap  Co,,  supra. 

Hill,  Hill  &  Whiting,  for  appellee. — Independently 
of  the  existence  of  any  technicaal  trade  mark  no  one 
will  be  allowed  to  dress  up  his  goods  by  the  use  of 
names,  words,  labels  or  Avrappers,  or  by  the  adoption  of 
style,  form  or  color  of  packages,  or  by  the  combination 
.  of  any  or  all  of  these  indicia,  so  as  to  cause  purchasers 
to  be  deceived  into  buying  these  goods  as  and  for  the 
goods  of  another. — McLean  v.  Fleming,  97  TT.  S.  245; 
Schanr  v.  Miller,  20  C.  0.  A.  168;  Fischer  v.  Blank, 
148  N.  Y.  244.  The  label  of  appellant  is  sufficient  to 
establish  unfair  competition. — Consolidated  Fruit  Co, 
i\  Thomas,  6  Fed.  331 ;  Taylor  r,  Taylor,  23  Eng.  Law 
&  Eq.  282;  Curtis  v.  Bryan,  2  Daly  312;  Wenz  v.  Bot- 
iling  Works,  24  Atl.  658;  Simmons  Medicine  Co.  v, 
Mansfield  Drug  Co,,  93  Tenn.  84;  Stewart  v.  Stewart 
Co.,  91  Fed.  243;  Drummond  Tobacco  Co.  v.  Addismi, 
52  Mo.  App.  10;  Can f man  t?.  Schuler,  123  Fed.  205; 
Pillsbury  v.  Pillshury,  64  Fed.  841;  VonMunn  v.  Frash, 
56  Fed/ 830;  Centaur  Co.  v.  Robrrtso)!^  91  Fed.  889; 
Hansen  v,  Siegal-Cooper  d-  Co.,  106  Fed.  600;  Cantrell 
V.  Cochran,  124  Fed.  290;  National  Biscuit  Co.  r.  Swick, 
121  Fed.  1007;  Leggett  Tobacco  Co.  v.  Hyncs,  20  Fed. 
883;  Sirift  d  Co.  v.  Brenner,  127  Fed.  826.  The  similar- 
ity of  the  laebls  being  established  it  is  not  necessary 
to  show  actual  deception. — Authorities  supra;  Ohio 
Baking  Co.  v.  National  Baking  Co..  127  Fed.  116; 
Manitowoc  Mavltinc/  Co.  r\  Milwaukee  Maultiiuj  Co,, 
119  Wis.;  National' B.  Co.  v.  Baker,  95  Fed.  135;  Col- 
Unsplatt  V.  Filayson,  88  Fed.  692;  Fairbanks  Co.  r.  Bell 
Mfg.  Co.,  77  Fefl.  869;  Annhauscher  Busch  v,  P'lza; 
Scheuer  v.  Miller,  74  Fed.  225.    The  pleas  of  defendant 
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were  not  proven;  Tarrant  d  Co,  v.  Johan  d  Hoff,  76  Fed. 
459;  Hostetter  v.  Martam,  110  Fed.  527;  Samuel  Bros, 
V.  Hostettcr,  118  Fed.  257. 

ANDERSON,  J. — One  who  has  adopted  a  trade-mark 
to  identify  his  production,  and  and  by  his  labor  and 
skill  has  created  a  valuable  market  therefor,  and  has 
induced  public  confidence  in  the  superior  quality  of  his 
goods,  whether  based  on  the  skill  used  in  the  manufac- 
ture, or  the  material  from  whicli  they  are  made,  or  both 
combined,  is  entitl^l,  so  long  as  he  deals  honestly  with 
te  public,  to  be  protected  against  those  who,  without 
right,  attempt  to  appropriate  his  sjTubol  and  apply 
it  to  other  goods  of  the  same  class.  The  jurisdiction  of 
e<]uity,  however,  to  restrain  the  infringement  of  a  trade- 
mark, is  founded  upon  the  right  of  property  in  the  com- 
plainant and  its  fraudulent  invasion  by  another,  and  is 
exeited  to  prevent  fraud  upon  him  and  upon  the  public, 
and  a  party  invoking  its  aid  must  himself  be  free  from 
fraud.  Any  material  misrepresentation,  therefore,  in 
a  label  or  trade,  as  to  the  person  by  whom  the  article 
is  manufactured,  or  as  to  the  place  where  manufactured 
or  as  to  the  materials  composing  it,  or  any  other  mate- 
rial false  representation,  de])rives  a  party  of  the  right 
of  relief  in  e<]uity,  although  the  respondets'  conduct  is 
without  justification.— rn*  r.  Hirsclu  fC.  C.)  123  Fed. 
568;  Manhattan  Med  Co,  r.  Wood,  108  U.  S.  218,  2  Sup. 
rt.  436,  27  L.  Ed.  706;  Wordni  r.  Cal,  Fig  Syrup  Co., 
187  r.  S.  516,  23  Sup.  Ct,  161,  47  L.  Ed.^282;  Prince 
Mfq,  Co,  \\  Princes  Paint  Co,,  135  N.  Y.  24,  31  N.  E. 
900,  17  L.  R.  A.  129;*Sro7i.<?  Ciqar  Co,  Pofjo  (Colo.)  26 
Pac.  556,  25  Am.  St.  Rep.  270;  Wrislcy  Co,  t\  Imm 
Soap  Co,  (C.  C.)  104  Fed.  548.  The  evidence  in  the 
case  at  bar  leads  to  the  irresistible  conclusion  that  the 
contents  of  the  bottle^^  of  complainants  fell  far  short  of 
what  the  label  and  lettering  would  indicate,  and  that 
the  bottles  were  so  labeled  and  lettered  to  induce  the 
public  to  believe  that  they  were  getting  a  quality  of 
whiskey  far  superior  to  what  they  actually  l>ought. 
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The  judge  of  the  city  court  erred  in  granting  the  com- 
plainants relief.  The  decree  is  reversed,  and  one  is 
here  rendered  dismissing  the  bill. 

Reversed  and  rendered. 

Tyson,  C.  J.,  and  Dowdbll  and  McClbllan,  J  J., 
concur. 


Harris  v.  Theus,  et  al. 

Bill  to  Restrain  Another  From  Engnging  in  Turpentine 

Business. 

(Decided  Feb.  14th,  1907.    43  So.  Rep.  131.) 

1.  Contracts;  Restraint  of  Trade;  Legality. — Although  contracts  in 

genera]  restraint  of  trade  are  void  as  against  public  policy,  a 
contract  is  valid  and  enforceable  under  which  one  sells  another 
pine  lease  lands  and  agrees  not  to  engage  in  the  turpentine 
business  within  ten  miles  of  a  certain  place  so  long  as  another 
is  engaged  In  that  business  there. 

2.  Same;  Construction, — A  contract  that  A.  will  not  engage  in  the 

turpentine  business  within  ten  miles  of  a  certain  place  so  long 
as  B.  operates  a  still  at  that  place,  prevents  A.*s  engaging  in 
the  business,  although  B.*s  turpentine  still  is  outside  the  corpo- 
rate limits  of  the  town. 

3.  ffame;  Sufficiency  of  Consideration, — ^The  purchase  of  the  tur- 

pentine business  and  leases  by  B.  was  a  sufficient  considera- 
tion for  the  covenant  that  A.  would  not  engage  in  that  bus- 
iness within  ten  miles  of  the  town  so  long  as  B.  remained 
there  in  business. 

4.  Injunction;  Breach  of  Contract;  Stipulation   for  Damages   for 

Breach. — ^That  the  contract  stipulated  for  damages  for  its 
breach  does  not  oust  the  jurisdiction  of  equity  to  enjoin  a 
breach  of  the  contract. 

5.  Same;  Trade  Agreement. — It  Is  not  necessary  to  wait  until  one 

engages  in  a  business  which  will  breach  the  contract,  to  in- 
voke the  aid  of  equity,  as  equity  will  enjoin  a  preparation  to 
begin  the  business. 

6.  Same;  Parties  Defendant;  HusMtid  and  Wife. — Upon  the  allega- 

tion that  defendant  and  his  wife  designed  to  evade  an  agree- 
ment made  by  defendant  not  to  engage  in  a  certain  business, 
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by  arranging  to  establish  the  business  In  the  name  of  the  wife, 
the  wife  is  a  proper  party  defendant  to  a  proceedings  to  en- 
join a  breach  of  the  agreement. 

Appeal  from  Geneva  Chancery  Court. 

Heard  before  Hon.  W.  L.  Parks. 

Action  by  R.  L.  Theus  against  W.  H.  Harris  and  an- 
other. From  a  decree  for  plaintiff,  defelidants  appeal. 
Affirmed. 

This  was  a  bill  filed  by  Theus  against  the  Harrises  for 
an  injunction  to  restrain  the  said  Harris  from  engag- 
ing in  or  carrying  on  the  business  of  buying  crude  gum 
and  distilling  turpentine  within  10  miles  of  the  town  of 
Geneva.  The  bill  is  based  on  a  contract  wherein  Theus 
purchased  of  Harris  certain  leases  of  pine  land  for  tur- 
pentine purposes  and  erected  a  distillery  for  the  manu- 
facture of  turpentine,  and  a  covenant  in  said  contract 
that  said  Harris  would  not  engage  in  the  naval  stores 
business  within  10  miles  of  the  town  of  Geneva,  so  long 
as  Theus  should  be  engaged  in  said  business  at  Geneva. 
The  allegations  of  the  bill  and  of  the  answer,  together 
with  the  pleadings  in  the  cause,  are  sufficiently  set  out 
in  the  opinion  of  the  court.  The  chancellor  declined  to 
dismiss  the  bill  for  want  of  equity,  overruled  the  demur- 
rer thereto,  and  on  a  final  hearing  decreed  that  com- 
plainant was  entitled  to  the  relief  prayed  for.  From 
this  decree,  respondents  appeal. 

C.  D.  Carmichael^  and  \V.  R.  Chapman,  for  appel- 
lant.— The  court  erred  in  overruling  Harris's  motion 
to  dismiss  the  bill  for  want  of  equity.  "At  Geneva' 
can  mean  nothing  but  inside  the  corporate  limits  of  Ge- 
neva and  the  bill  avers  that  the  still  is  operated  near 
Geneva.  The  court  erred  in  overruling  the  first  three 
grounds  of  demurrers  to  the  bill. — 87  Ala.  206;  108  Ala. 
451;  127  Ala.  110.  The  4,  5,  6,  7,  and  8th  grounds 
should  have  l>een  sustained.  The  9th,  10th  and  11th 
grounds  of  demurrer  were  improperly  overruled. — Mc- 
Curry  t\  Gihsmi,  108  Ala.  451.  The  ist,  2nd,  3rd,  5th, 
6th,  7th,  8th,  9th  and  10th  grounds  of  demurrer  inter- 
posed by  M.  Harris  should  have  been  sustained. — 104 
Ala.  599. — There  is  a  vast  difference  between  the  prin- 
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ciples  invoked  in  the  present  ease  and  those  announced 
in  Moore-Handley  Hdw.  Go.  v.  Towers  Hdw.  Co.,  87  Ala. 
206. 

W.  O.  MuLKY^  for  appellee. — The  motion  to  dismiss 
the  bill  was  properly  overruled.  The  authorities  are 
against  the  contention  that  the  contract  under  consider- 
ation is  void  as  against  public  policy. — Tuscaloosa  I. 
Mfg.  Co.  V.  Williams,  28  South.  671 ;  McCurry  v.  Gib- 
son, 108  Ala.  455 ;  Robins  v.  Webb,  68  Ala.  393 ;  Moore 
in  the  opinion  of  the  court.  The  chancellor  declined  to 
dismiss  the  bill  for  want  of  equity,  overruled  the  demur- 
rer thereto,  and  on  a  final  heaiing  decreed  that  com- 
plainant was  entitled  to  the  relief  prayed  for.  From 
this  decree  respondents  appeal. 

V.  Towers  Co.,' 87  Ala.  206;  Moore  t\  Bonmtt,  (III.)  15 
L.  R.  A.  364;  46  L.  R.  A.  266,  (N.  J.)  ;  41  L.  R.  A. 
(Mass.) ;  32  L.  R.  A.  829,  (N.  C.) ;  11  L.  R.  A.  437, 
(Minn.)  and  notes.  The  demurrers  of  W.  H.  Harris 
were  properly  overruled. — McCurry  v.  Gibson,  supra. 
The  demurrers  of  M.  Harris  were  properly  overruled. — 
Hudspeth  v.  Tom<ison,  45  Ala.  475;  Merchants  Bank  v. 
Lanchlin,  102  Ala.  452;  15  A.  &  E.  Ency.  P.  &  P.  611; 
Moore,  et  al.  v.  Tovyers,  et  al.,  supra. 

DENSON,  J. — It  may  be  conceded  a^  being  the  gen- 
eral rule  in  all  the  states,  as  well  as  in  England,  that 
contracts  in  general  lestraint  of  trade  are  void  as 
against  public  policy. — 24  Am.  &  Eng.  Ency.  Law  (2d 
Ed.)  842;  3  Am.  &'Eng.  Ency.  Law  (1st  Ed.)  p.  8«*^: 
9  Cvc.  525;  2  Pom.  Eq.  Juris.  §  934;  McCurry  v.  Gib- 
son] 108  Ala.  451,  18  South  806,  54  Am.  St.  Rep.  177; 
Breuer  v.  Marshall,  19  N.  J.  Eq.  537,  97  Am.  Dec.  679; 
Mitchell  V.  Beynolds,  I  P.  Wims.  181;  Trenton  Potteries 
Co.  V.  OHphant  (N.  J.  Eq.)  43  Atl.  723,  46  L.  R.  A. 
255,  78  Am.  St.  Rep.  612.  "In  determining  what  is  the 
public  policy  in  this  regard,  we  have  to  take  into  ac- 
count certain  contracts  which  restrain  trade.  It  is  of 
public  interest  that  every  one  may  freely  acquire  and 
sell  and  transfer  property  and  property  rights.  A 
tradesman,  for  example,  who  has  engaged  in  a  manufac- 
turing business,  and  has    purchased  land,    installed  a 


Digitized  by 


Google 


136  SUPREME  COURT  ^Vol 

[Harris  v.  Theus,  et  al.] 

plant,  and  acquired  a  trade  connection  and  good  will 
thereby,  may  sell  his  property  and  business,  with  its 
good  will.  It  is  of  public  interest  that  he  should  make 
such  a  sale  at  a  fair  price,  and  that  his  purchaser  shall 
be  able  to  obtain  by  his  purchase  that  Avhich  he  desired 
to  buy.  Obviously,  the  only  practical  mode  of  accom- 
plishing that  purpose  is  by  the  vendor's  contracting 
for  some  restraint  upon  his  acts,  preventing  him  from 
engaging  in  the  same  business  in  competition  with  that 
which  he  has  sold.  His  contract  to  abstain  from  engag- 
ing in  such  competitive  business  is  a  contract  in  re- 
straint of  trade,  but  one  which  has  been  recognized  as 
not  inimical  to,  but  permitted  by,  public  policy.  There- 
fore, while  the  public  interest  may  be  that  trade  in  gen- 
eral shall  not  be  restrained,  yet  it  also  permits  and  fa- 
vors a  restraint  of  trade  in  certain  cases.  Contracts  of 
this  sort,  which  has  been  sustained  and  enforced  by 
courts,  have  been  geneially  declared  to  be  such  a*<  re- 
strain trade,  not  generally,  but  only  partially,  and  no 
more  extensiAJ^oly  than  is  reasonably  required  to  protect 
the  purchaser  in  the  use  and  enjoyment  of  the  business 
purchaseil,  and  are  not  otherwise  injurious  to  the  pub- 
lic." This  is  the  doctrine  recognized  in  the  courts  of 
many  of  the  states,  including  our  own  court. — ^9  Cyc. 
529,  and  cases  cited  in  note  70;  24  Am.  &  Eng.  Ency. 
Law  (2d  Ed.)  p.  850;  McCurry  v.  Gihmn,  108  Ala.  451, 
18  South.  80fi,  54  Am.  St.  Rep.  177;  Tmcaloom  Tee  Co. 
V,  Williams.  127  Ala.  110,  28  South.  669,  50  L.  R.  A.  175, 
85  Am.  St.  Rep.  125;  Trenton  Potteries  Co.  i?.  OJiphant, 
stipra. 

Without  indulging  in  comments  on,  or  making  a  re- 
\iew  of,  the  many  cases  in  which  contracts  in  partial 
restraint  have  been  upheld  and  enforced,  we  will  men- 
tion some  of  them,  with  a  bare  statement  of  the  nature 
of  the  contract  or  covenant  upheld :  An  agreement  on 
the  sale  of  a  magazine  not  to  publish  a  similar  one 
(Ainsirorth  r.  Bentlej/,  14  Wkly.  Rep.  630) ;  an  agree- 
ment not  to  engage  in  the  business  of  a  gasfitter  within 
20  miles  of  a  certain  place  (Wood  v.  Whitehead,  165 
N.  Y.  545,  59  N.  E,  357)  ;  an  agreement  not  to  carry- 
on  the  business  of  a  soap  manufacturer  within  40  miles 
of  Lockport,  N.  Y.,  for  10  years  (Ross  v.  Sadgbeer,  21 
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Wend.  166) ;  an  agreement  not  to  do  business  as  a  bank- 
er in  a  certain  place  for  10  yeais  {Hooffland  v,  Segiir^ 
38  N.  J.  Law,  230) ;  an  agreement  not  to  engage  in  the 
coal  or  fish  business  for  a  term  of  10  years  {Hitchcock 
V.  Antliony,  83  Fed.  779,  28  C.  C.  A.  80) ;  a  contract 
by  the  owner  of  an  exclusive  ferry  franchise  between 
two  points,  on  the  sale  of  it  to  another,  never  to  estab- 
lish a  rival  ferry  on  his  own  land  while  the  other  shall 
maintain  the  one  sold  ( Westfall  v.  MapeSy  3  Grant,  Cas. 
(Pa.)  198;  9  Cyc.  p.  531  (second  agreement  held  valid) ; 
24  Am.  &  Eng.  Ency,  (2d  Ed.)  p.  842  (restrait  of  trade) 
Coming  to  our  own  cases :  In  the  case  of  Moore  &  Hmid- 
ley  Hardware  Co,  v.  Towers  Hardware  Co.,  87  Ala.  206, 
6  South.  41,  13  Am.  St.  Rep.  23,  a  contract  was  made 
between  the  parties,  by  which  Moore  &  Handley  Hard- 
ware Company  sold  to  tlie  Towers  Hardware  Company 
their  entire  stock  of  plow  stocks  and  plow  blades  for  a 
fixed  amount,  and  covenanted  not  to  handle  any  more 
plow  stocks  or  plow  blades,  except  railroad  plov/s.  It 
was  held  that,  notwithstanding  the  covenant  contained 
no  express  stipulation  as  to  territory,  the  contract 
might  be  construed  with  respect  to  the  territory  over 
and  in  which  the  contracting  parties  were  competitors 
at  the  time  the  covenant  was  made,  which  the  allega- 
tions of  the  bill  showed  Avas  all  that  part  of  Alalmma 
lying  north  of  the  city  of  Birmingham;  and,  so  constru- 
ing the  contract,  it  was  there  held  that  the  covenant  was 
a  reasonable  and  valid  one,  citing  numerous  cases  decid- 
ed by  the  courts  of  other  jurisdictions  in  support  of  the 
holding.  The  case  of  McCurry  v,  Gibsmi,  108  Ala.  451, 
18  South.  806,  54  Am.  St.  Rep.  177,  involved  a  contract 
by  which  a  physician  who  had  built  up  a  practice  in  the 
city  of  Anniston  sold  his  business  to  another  physician, 
and  covenanted  not  to  practice  his  profession  in  that 
city  for  two  years.  In  an  able  opinion  by  Head,  J.,  in 
which  the  doctrine  of  illegality  of  contracts  in  restraint 
of  trade  is  discussed  and  gone  over,  the  covenant  was 
held  valid,  and  relief  by  injunction  was  granted  the 
covenantee. 

The  sum  of  these  cases  is  that,  though  there  can  be  no 
general  restraint  of  trade,  yet  to  a  certain  extent  it  may 
be  regulated,  and    by  consequence  to  some    extent  re- 
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strained,  within  a  prescribed  territory  not  unreason- 
able in  extent.  "To  the  rule  that  the  restraint  must  be 
limited,  and  only  so  g^eat  as  to  afford  adequate  protec- 
tion to  the  covenantee,  it  is  a  corollary  that  the  cove 
nant  must  be  incidental  to  and  in  support  of  a  contract 
or  a  sale  by  which  the  contractee  acquires  some  inter- 
est in  the  business  needing  protection.  A  man  cannot, 
for  money  alone,  where  he  has  no  interest  in  the  matter, 
procure  a  valid  contract  in  restraint  of  trade,  however 
limited  may  be  the  circle  of  its  operation." — 24  Am.  & 
Eng.  Ency.  (e),  p.  851,  and  cases  cited  in  note  1  on 
page  852.  It  is  on  this  principle,  in  part,  that  the  con- 
tract in  the  case  of  Tuscaloosa  Ice  Co.  v.  Williams^  127 
Ala.  110,  28  South.  669,  50  L.  R.  A.  175,  85  Am.  St.  Rep. 
125,  was  held  invalid  as  against  public  policy.  In  that 
case  the  covenant  was  that  the  covenantor,  a  competi- 
tor of  the  covenantee  in  the  same  city  in  the  manufac- 
ture and  sale  of  ice,  for  a  sum  to  be  paid,  was  not  to 
run  his  ice  machine  in  the  city  of  Tuscaloosa  for  five 
years.  IJo  business  or  property  was  sold  or  purchased. 
So  that  case  is  easily  distinguishable  from  the  one  at 
bar,  and  is  not  authority  for  striking  down  the  contract 
we  are  considering.  It  was  there  said,  among  other 
things:  "When  the  contractor  surrenders  his  trade  or 
profession,  an  equivalent  is  given  the  public,  because 
ordinarily,  as  a  part  of  the  transaction,  the  contractee 
assumes  and  carries  on  the  trade  or  profession.  Noth- 
ing is  abandoned,  and  only  a  transfer  is  accomplished. 
The  same  occupation  continues.  The  same  number  of 
mouths  are  fed.  And  these  considerations  obtain 
where  one  already  engaged  in  a  business  in  good  faith, 
for  the  purpose  of  enlarging  and  increasing  his  busi- 
ness, purchases  the  stock  in  trade  or  practice  or  plant 
of  a  rival,  and  incident  thereto  takes  the  covenant  of 
the  seller  not  to  engage  in  the  same  business  within  the 
territory  covered  by  the  consolidated  enterprise,  and  in 
all  such  cases  the  covenant  in  restraint  of  trade  is  a  rea- 
sonable one  and  valid." 

It  is  made  to  appear  by  the  averments  of  the  bill  that 
crude  gum  is  an  article  that  is  purchased  by  those  en- 
gaged in  the  naval  stores  business,  and  that  one  en- 
gaged in  the  business  at  or  near  Geneva  may  obtain,  and 
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does  purchase  the  gum  from  persons  within  a  railius  of 
10  miles  from  the  town  of  Geneva,  and  that  leases  of 
lands  or  the  pine  timber  thereon  located  some  distance 
from  Geneva  are  made  for  the  purpose  of  obtaining 
gum  to  be  worked  in  the  distillery,  so  that  the  place 
fixed  by  the  covenant,  within  10  miles  of  Geneva,  con- 
sidered in  connection  with  the  nature  of  the  business 
and  the  purpose  of  the  contract,  seems  to  afford  only 
a  fair  protection  to  the  interests  of  the  convenantee, 
without  being  so  large  as  to  interfere  with  the  interests 
of  the  public. — McCnrry  v.  Chibson,  supra;  Rohhina  v. 
Webb,  68  Ala.  393;  24  Am.  &  Eng.  Ency.  Law  (2d  Ed.) 
p.  844,  and  cases  cited  in  note  3.  In  respect  to  the  time 
stipulated,  such  contiacts  are  not  rendered  invalid  by  a 
failure  to  specify  any  limit  of  time  for  its  duration. — 
McCuyry  v.  Gibmn,  108  Ala.,  bottom  of  page  455,  18 
South.  806,  54  Am.  St.  Rep.  177.  The  covenant  in  the 
case  here  is  that  the  covenantor  shall  not  engage  in 
the  business  so  long  as  Theus  shall  operate  a  turiientine 
still  at  Geneva,  Ala.,  such  stipulation  as  to  time  is  ex- 
pressly held  sufficient  in  the  following  cases: — O^Neal 
V.  nines,  145  Ind.  32,  43  N.  E.  946;  Ei'Sel  v,  Hayes,  141 
Ind.  41,  40  N.  E.  119;  Gill  t\  Ferri.H,  82  Mo.  156;  24  Am. 
&  Eng.  Ency.  pp.  847,  848 ;  9  Cyc.  529. 

It  appears,  as  has  been  observed,  that  the  covenant  is 
that  the  covenantor  shall  not  enter  into  nor  engage  in 
the  turpentine  business  at  any  point  within  10  miles  of 
the  town  of  Geneva  so  long  as  the  covenantee  shall  ope- 
Tate  turpentine  still  at  Geneva.  The  bill  avers  that, 
"soon  after  taking  possession  of  the  property  purchased 
from  Harris,  complainant  erected,  at  considerable  ex- 
pense, a  turpentine  distillery  near  Geneva;  said  town 
being  the  shipping  point  of  complainant."  The  conten- 
tion of  Harris  (the  covenantor)  is  that  this  averment 
does  not  show  that  complainant  is  operating  a  still  "at" 
Geneva,  that  operating  the  still  "near"  Geneva  does  not 
show  the  operation  of  it  "at"  Geneva,  and,  therefore, 
that  no  breach  of  the  covenant  is  shown  by  the  bill. 
The  proof  shows  that  the  complainant's  distillery  is  a 
miles  from  the  courthouse  that  is  located  in  the  town  of 
Geneva,  and  is  a  half  mile  from  the  corporate  limits; 
but  in  construing  the  bill  on  motion  to  dismiss,  and  on 
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demurrer,  we  cannot  look  to  the  proof.  .  So  we  must  de- 
termine the  meaning  of  the  words  "at"  as  used  in  the 
covenant  and  "near"  as  used  in  the  bill.  In  4  Cyc.  p. 
365,  we  find  the  word  "at"  defined  as  follows:  "At.  A 
word  of  somewhat  indefinite  meaning,  whose  significance 
is  generally  controlled  by  the  context  and  attending  cir- 
cumstances, denoting  the  precise  sense  in  which  it  is 
used.  Used  in  reference  to  place,  it  often  means  'in'  or 
'within' ;  but  its  primary  sense  is  'nearness'  or  'proxim- 
ity,' and  it  is  commonly  used  as  the  equivalent  of  'near' 
or  'about.'  "  In  the  case  of  Rogers  v.  Qalloiray  Female 
College  (Ark.)  44  S.  W.  454,  39  L.  R.  A.  636,  639,  Rog- 
ers had  subscribed  $2,500  for  the  purpose  of  inducing 
the  location,  building,  and  maintaining  of  a  college  for 
the  education  of  females  at  the  town  of  Searcy.  The 
college  was  erected  near  to,  but  not  within  the  corporate 
limits  of  Searcy.  The  payment  of  the  subscription  was 
resisted  for  this  reason.  The  Supreme  Court  of  AiKan- 
sas  held  that  the  defense  was  not  well  made,  and,  in  re- 
spect to  the  definition  of  "at,"  said,  in  part :  "The  pre- 
position 'at',  when  used  to  denote  local  position,  may 
mean  'in'  or  'near  by,'  according  to  the  context,  denoting 
usually  a  place  conceived  of  as  a  mere  point.  Primari- 
ly, this  word  'at'  expresses  tlie  relations  of  presence, 
nearness  in  place."  See,  also,  ^Vill^ams  v.  Ft.  Worth  & 
N,  0.  /??/.  Co,,  82  Tex.  553,  18  S.  W.  206,  208.  O'Conner 
t\  Na4lel,  117  Ala,  595,  598,  23  South.  532,  was  a  fore- 
closure suit,  and  the  property  in  the  mortgage  was  de- 
scril>ed  as  the  property  known  as  the  "town  property" 
of  said  Attalla  Iron  &  Steel  Company,  at  Attalla,  as 
indicated  by  a  certain  map  of  the  lands.  It  was  con- 
tended that  the  property  was  described  as  in  the  town 
of  Attalla.  This  court  through  Harauson,  J.,  said :  "It 
is  plain  to  all  intents  that  the  property  mortgaged  was 
the  property  that  once  l)elonged  to  said  company  at 
AttSlla,  which  does  not  necessarily  mean  in,  but  in  or 
near,  Attalla.  The  preposition  'at'  denotes,  primarily, 
'nearness,  or  direction  towards.'  " — Ray  i;.  State,  50 
Ala.  172,  173.  In  respect  to  the  word  "near,"  we  find 
that  it  is  a  relative  term,  its  precise  meaning  depending 
on  circumstances;  but  it  has  been  time  and  again  judic- 
ially held  to  be  a  synonym  of  "at."    See  the  cases  in  note 
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on  page  447  of  21  Am.  &  Eng.  Ency.  Law.  Upon  the 
face  of  the  contract  and  the  averments  of  the  bill  we 
find  nothing  that  requires  it  to  be  held  that  "at,"  as  used 
in  the  contract,  means  within  the  corporate  limits  of 
Geneva,  and  the  averment  of  the  erection  of  the  distil- 
lery near  Geneva  is  sufficient  . 

It  sufficiently  appears  that  the  covenant  is  based  on  a 
valuable  consideration.  The  sale  of  the  business  is  suf- 
ficient consideration  for  the  covenant. — 24  Am.  &  Eng. 
Ency.  Law,  853;  McCurry  t\  Gibson,  supra. 

It  is  next  insisted  that,  as  the  covenant  stipulates' for 
a  fixed  sum  as  liquidated  damages  for  breaches  of  the 
covenant,  the  covenantee  has  a  complete  remedy  at  law, 
which  ousts  the  jurisdiction  of  the  court  of  chancery. 
In  the  case  of  McCurry  v.  Gibson,  supra,  the  covenant 
provided,  in  terms,  for  a  forfeiture  of  |200  for  a  failure 
on  the  part  of  the  covenator  to  comply  with  its  terms. 
This  court  held  that  this  was  only  a  valid  agreement  for 
liquidated  damages  ,and  said,  in  respect  to  the  insistence 
there  made,  that  the  equitable  jurisdiction  was  ousted ; 
that,  while  there  are  some  cases  decided  by  courts  of 
last  resort  which  hold  to  that  view,  they  are  opposed  to 
the  weight  of  authority;  and  that  such  a  provision  for 
liquidated  damages  does  not  oust  the  jurisdiction  of  the 
chancery  court  and  is  no  bar  to  a  decree  for  specific  per- 
formance— citing  Morris  t\  Lagerfelt,  103  Ala.  G09,  15 
South.  895.  In  studying  the  covenant  in  the  case  at  bar 
we  have  found  liothing  to  withdraw  it  from  the  influ- 
ence of  the  ruling  made  in  that  case. — 3  Pom.  Eq.  Jur. 
§  1344.  Jurisdiction  of  equity  is  generally  exercised,  in 
respect  to  these  contracts,  for  the  purpose  of  indirectly 
compelling  their  specific  performance  by  means  of  an 
injunction  preventing  their  violation. 

It  is  not  indispensable  that  the  covenantee  should 
wait  until  the  covenank>r  should  begin  to  operate  a  dis- 
tillery before  invoking  the  aid  of  the  chancery  court. 
The  bill  shows  that  W.  H.  Harris,  in  violation  of  the 
agreement,  ordered  shippcni  to  Geneva  a  turpentine  dis- 
tillery, which,  in  order  to  evade  the  binding  force  of  the 
covenant,  he  had  billed  to  his  wife,  Maggie  Harris,  his 
co-respondent;  that  W.  H.  Harris  has  erected  said  dis- 
tillery, procured  gum  for  distilling,  and  is  making  all 
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preparations  to  engage  in  the  turpentine  business  again 
"in"  the  town  of  Geneva ;  that  he  lias  purchased  barrels, 
wood  for  fuel,  and  mules,  and  is  buying  gum  and  em- 
ploying laborers.  To  all  intents  and  purposes  these  al- 
legations show  a  present  purpose  to  immediately  begin 
the  operation  of  the  business,  and  are  quite  suflficient  to 
set  in  motion  the  jurisdiction  of  equity  to  prevent  the 
violation  of  the  contract  by  injunctive  relief.  In  addi- 
tion to  the  allegations  of  the  bill  above  adverted  to,  in 
respect  to  the  operation  of  the  distillery  by  W.  H.  Har- 
ris, it  is  averred  in  the  sixth  paragraph  of  the  bill  that 
"said  W.  H.  Harris,  pretends  in  said  matter  to  be  act- 
ing as  the  agent  of  his  wife,  Maggie  Harris,  and  pretends 
to  be  operating  the  said  distillery  in  her  name.  But 
complainant  avers  that  siiid  Maggie  Harris  has  no  ex- 
perience in  the  naval  stores  business,  and  has  no  capital 
invested  in  said  business,  or,  if  any,  that  it  is  property 
or  money  advanced  to  her  by  her  husband,  and  that  her 
name  is  being  used  in  said  business  merely  for  the  pur- 
pose of  permitting  the  said  W.  H.  Harris  to  avoid  and 
evade  the  contract  made  with  the  complainant.  Com- 
plainant further  avers  that  the  use  of  the  name  of  Mag- 
gie or  M.  Harris  in  connection  with  the  operation  of  said 
business  was  devised  by  the  said  W.  H.  Harris,  and  ac- 
quiesced in  by  Maggie  Harris,  purely  for  the  purpose  of 
trying  to  dodge  said  contract  and  defrauding  complain- 
ant, and  that  in  reality  the  said  W.  H.  Harris  is  the  on- 
ly person  who  has  any  interest  in  said  plant;  or,  if  com- 
plainant is  mistaken  in  this,  he  avers  that  the  said  ^lag- 
gie  Harris  knew  of  the  contract  existing  between  the 
said  W.  H.  Harris  and  complainant,  and  that  she  is  per- 
mitting her  name  to  be  used  in  said  business  in  order, 
as  respondents  properly  think,  to  avoid  said  contract. 

It  is  insisted  by  demurrer  that  the  bill  shows  that  the 
business  sought  to  be  enjoined  belongs  to  W.  H.  Harris, 
and  on  this  account  that  Mrs.  Harris  is  not  a  proper 
party  to  the  bill;  further,  that,  if  the  business  belonged 
to  Mrs.  Harris,  then  she  is  not  a  proper  party.  Equity 
abhors  shams  and  subterfuges,  and  delights  in  looking 
through  the  mere  surface  and  form  of  a  transaction, 
and  in  scrutinizing  closely  the  merits  and  substance. 
Assuming  the  truth  of  the  foregoing  allegations,  a  corn- 


Digitized  by 


Google 


14»1  OF  ALABAMA.  143 

[Harris  v.  Theus,  et  al.] 

bination  between  the  respondents,  a  common  design  to 
defeat  complainant's  rights  under  the  contract  .and  to 
aToid  the  obligations  of  W.  H.  Harris  which  attached  to 
him  not  to  enter  the  turpentine  business,  is  charged.  In 
this  view  Mrs.  Harris  is  a  proper  party  to  the  bill.  In 
order  that  the  court  may  properly  protect  and  enforce 
the  rights  of  the  complainant,  the  decree  under  the  alle- 
gations will  affect  her  interests. — 15  Am.  &  Eng.  Ency. 
Law,  pp.  611,  612,  613  and  614;  Hudspeth  v.  Thomason, 
46  Ala.  470;  Moore  &  Handley  Hardioare  Co.  t\  Toic^rs 
Hardware  Co.,  87  Ala.  206,  2il,  6  South.  41,  13  Am.  8t 
Rep.  23. 

It  follows,  from  the  foregoing  considerations,  that  the 
motion  to  dismiss  the  bill  for  want  of  equity  made  by 
W.  H.  Harris  and  the  separate  demurrers  filed  by  the 
respondents  were  properly  overruled. 

This  brings  us  to  the  consideration  of  the  cause  on  the 
merits.     Separate  answers  are  filed  by  the  respondents, 
in  which  the  contract  alleged  in  the  bill  as  having  been 
made  between  the  complainant  and  W.  H.  Harris  is  ad- 
mitted, and  it  is  also  admitted  that  a  turpentine  distil- 
lery has  been  erected  in  Geneva  since  the  making  of  said 
contract,  and  that  it  was  about  to  be  put  in  operation 
at  the  time  the  bill  was  filed ;  but  it  is  expressly  denied 
that  W.  H.  Harris  was  concerned  in  the  erection  of  said 
distillery,  or  in  the  preparation  of  it  for  operation,  either 
individually  or  as  an  agent  for  his  wife.    It  is  also  de- 
Died  that  Mrs.  Harris's  name  is  being  used  in  connec- 
tion with  the  operation  of  the  distillery,  or  that  she  ac- 
quiseed  in  the  use  of  her  name  for  the  purpose  of  evad- 
ing the  covenant  in  the  contract,  and  it  is  aveiTcd  that 
the  distillery  is  the  property  of  Mrs.  Harris,  that  it  was 
purchased  by  her  on  her  own  responsibility  and  erected 
for  her  sole  use,  and  that  W.  H.  Harris  is  in  no  respect 
interested  in  or  responsible  for  its  erection  or  operation. 
The  allegations  in  regard  to  the  combination  betwe(^n 
the  respondents  for  the  use  of  the  wife's  name  nvo  also 
denied.     So  upon  the  admissions  made  in  the  answer,  it ' 
seems  that  the  only  questions  or  issues  to  be  determined 
on  the  merits  are  whether  or  not  the  distillery  is  an  en- 
terprise ot'  W.  H.  Harris,  whether  it  belongs  to  him  and 
the  purchase  and  operation  of  it  in  his  wife's  name  is  a 
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subterfuge,  to  enable  him  to  violate  the  contract,  or,  if 
the  property  is  not  his,  but  is  Mrs.  Harris',  did  she  erect 
it  in  good  faith,  to  be  operated  for  her  benefit,  or  did  she, 
knowing  that  the  husband  was  prohibited  by  his  cove- 
nant from  operating  the  distillery,  enter  into  a  combi- 
nation with  him  in  the  purchase  and  the  erection  of  the 
still  in  her  name  to  evade  and  "dodge"  the  contract? 
These  issues  are  the  substance  of  the  allegations  upon 
which  the  prayer  for  relief  is  based.  The  evidence  has 
been  carefully  considered,  and  from  the  l^al  evidence 
in  the  case,  if  it  be  granted  that  the  legal  title  to  the  dis- 
tillery, as  between  the  respondents,  is  in  Mrs.  Harris, 
yet  we  are  of  the  opinion  that  the  evidence  supports  the 
conclusion  that  the  purchase,  erection,  and  operation  of 
the  still  was  instigated  by  Mr.  Harris,  and  the  use  of 
the  wife's  name  was  resorted  to  by  and  with  the  consent 
of  Mrs.  Harris,  all  for  the  purpose  of  trying  to  evade  the 
obligations  of  the  covenant  entered  into  by  the  husband. 
This  is  the  effect  of  the  chancellor's  decree,  and  is  the 
substance  of  at  least  one  of  the  alternatives  upon  which 
the  prayer  for  relief  is  based. 

But  it  is  insisted  that  the  proof  fails  to  show  a  viola- 
tion of  the  contract,  in  that  it  is  not  shown  that  the 
complainant's  distillery  is  located  about  a  mile  from  the 
county  courthouse  in  Geneva,  and  about  a  half  mile  out- 
side of  the  corporate  limits  of  the  town;  that  Geneva 
is  his  shipping  point  for  all  the  products  of  his  enter- 
prise. Construing  the  w^ord  "at"  in  the  light  of  the  cir- 
cumstances shown  by  the  evidence,  and  on  the  consider- 
ations heretofore  adverted  to  in  respect  to  this  question 
and  the  authorities  cited,  we  are  of  the  opinion  that  this 
insist enc(»  is  not  well  taken.  We  concur  with  the  chan- 
cellor that  the  ccmiphiinant  has  made  a  case  entitlin<2^ 
him  to  the  relief  prayed  for,  and  the  decree  must  be  af- 
firmed. 

AffirmcHi. 

Tyson,  C.  J.,  and  Haralson  and  Simpson.  JJ.,  con- 
cur. 
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Christian  Church  of  Huntsville,  et  al. 
V.  Sommer,  et  al. 

Injunction, 

(Decided  Feb.  5th,  1907.     43  So.  Rep.  8.) 

Injunction;  Disturhancc  of  RcUgiovs  Worship. — A  bill  will  lie  to  en- 
Join  non-members  of  a  religious  organization  from  forcibly 
entering  a  church,  changing  the  locks  thereon,  threatening  lo 
disturb  and  interfere  with  the  rights  of  the  trustees  in  their 
possession  and  control  of  the  church  property,  and  interfering 
with  the  orderly  worship  of  God,  although  civil  courts  will 
not  hear  and  determine  controversies  pertaining  to  the  eccle- 
siastical or  spiritual  features  of  a  church. 

Appeal  from  Madison  Clianeery  ( 'ourt. 

Heard  In^fore  lion.  W.  II.  Simpson. 

Bill  by  the  Christian  Church  of  Huntsville,  Ala.,  and 
others,  aj^ainst  Daniel  Sommer  and  others.  From  a  de- 
cree siistainin*^:  demurrers  and  a  motion  to  dismiss  for 
want  of  ecjuity,  plaintitfs  appeal.  Reversed  and  re- 
mandeil. 

This  is  a  bill  filed  by  the  trustees  of  the  Christian 
C'hureh  of  Huntsville,  Ala.,  ajxainst  certain  members 
of  a  church  alleged  to  be  an  independent  church  and 
having  no  connecticm  with  or  right  to  the  church  build- 
ing concerning  which  this  bill  is  filtMl.  It  is  allegtHl  that 
the  (^hiistian  denomination,  known  as  the  Disciples  of 
(^hrist,  is  congregational  in  its  nature  and  creation, 
with  no  sovereign  power  independent  of  its  own 
membership,  but  that  it  is  governed  exclusively  by 
the  will  of  its  members  in  good  standing,  with  no  supe-^ 
rlor  or  directing  jiower  other  than  is  found  in  the  gov- 
ernment of  the  church  by  its  own  membei*ship.  It  is  al- 
leged that  the  defendants  Avere  formerly  members  of  the 
congregati(m  worshipping  in  the  church  building  con- 
cerning which  this  bill  is  filed,  but  that  they  voluntar- 
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ily  withdrew  from  said  congr^atioii,   releasing  their 
membership  therein,  two  years  or  more  ago,  and  since 
their  said  voluntaiy  withdrawal  they  have  no  eonnet:- 
tion  with  the  said  congregation,  Avith  no  light  of  asscv 
ciation  therein,  and  no  duties  and  obligaticms  of  said 
congregation  resting  upon  them.     It  is  further  alleged 
that,  since  their  withdrawal  from  the  congregation  wor- 
shiping in  the  said  church  building,  they  have  associ- 
ated themselves  into  an  independent  church  reflation, 
wholly  disconnected  from  the  chuich  building  owned  by 
orators,  and  have  been  conducting  worship  in  the  City 
Hall  and  eleswhere  in  the  city  of  Huntsville.    It  is  fur- 
ther alleged  that  Cambron,  one  of  the  defendants,  is  an 
elder  in  the  church ;  that  he  resides  in  the  state  of  Ten- 
nessee, but  that  for  several  months  he  has  been  preach- 
ing and  has  had  charge  of  the  Christian  (;huich  at  Dal- 
las, a  suburb,  of  Huntsville,  and  has  also  had  charge  of 
the  independent  church  worshiping  in  the  City  Hall  at 
Huntsville.     The  defendant  Daniel  Sommer  is  alh^gmi 
to  reside  in  the  city  of  Indianapolis,  but  that  he  is  tem- 
porarily in  the  city  of  Huntsville  by  invitation  of  the 
members     of    the    independent    church     organization 
preaching  to  them;  that  the  defendants  Cambrcm  and 
Sommer,  under  an  assumed  authority,  but  without  legal 
right  or  excuse,  demanded  of  orators  the  keys  to  the 
church  building,  but  were  refused  said  keys,  whereup- 
on the  defendant  and  other  members  of  said  indepeii<l- 
ent  church  organization  forcibly  broke  into  said  church 
building  on  Sunday,  April  10,  1904,  and  unlawfully  en- 
tered therein.     The  said  defendants,  under  pretense  of 
holding  a  church  meeting  and  Avorshiping  Gml,  proceed- 
ed to  change  the  locks  of  said  church  building,  and  with- 
out authority  or  legal  excuse,  and  in  the  absence  of  the 
congregation  entitled  to  worship    in    the   said    church 
building,  attempted  to  depose  the  legally  elected  and 
constituted  trustees  of  the  said  church  oi'ganization,  a 
corporation  as  aforesaid.     The  said  defendants,  aftor 
the  commission  of  the  trespass  upon  said  church  prop- 
erty, locked  the  doors  of  the  church  building,  and  denied 
admission  to  the  legally  constituted  trustees  (orators), 
and  the  said  defendants  proposed  to  elect  trustees  and 
oust  the  legally  elected  trustees  of  the  said  Christian 


Digitized  by 


Google 


i*»l  OF  ALABAMA.  147 

[Christian  Church  of  Uuntsville,  et  al.  v.  Sommer,  et  al.] 

Church;  that  defendants  do  threaten  and  have  threat- 
ened a  further  trespass  upon  said  ehureh  building,  in- 
vading the  rights  of  orators,  and  defying  the  rights  of 
said  trust (H^s,  and  claiming  the  right  to  hold  worship  in 
said  church  building,  and  to  exi)el  your  orators  from 
said  congregation,  and  to  depose  them  as  trustees  of 
yom'  orator  the  Christian  Church  of  Huntsville,  Ala.  It 
is  further  alleged  that  a  demand  has  been  made  to  open 
the  doors  of  the  church  by  the  defendants,  and  that,  if 
the  demand  is  not  withdrawn,  there  will  be  a  breach  of 
the  peace  in  the  house  of  God;  that  every  attempt  of 
the  constituted  authorities  to  hold  a  meeting  for  the  wor- 
ship of  God  is  interfered  with  by  defendants.  An  in- 
junction is  prayed  to  lestrain  any  further  trespass,  and 
to  restrain  any  interference  with  the  legally  constituted 
authorities  in  the  management  of  the  property,  etc.  The 
motion  to  dismiss  for  want  of  e<]uity,  and  the  demur- 
rei's  to  the  bill,  are  sufficiently  set  out  in  the  opinion 
This  appeal  is  from  a  judgment  sustaining  demurreis 
and  motion  to  dismiss  for  want  of  equity. 

C(K>PBR  &  Foster,  for  appellant. — The  court  erred  in 
its  action  as  to  the  motion  to  dismiss  for  want  of  equity 
and  demurrer. — Brnndaf/e  i\  Dcm^dorf,  55  Fed.  839, 
s.  c.  92  Fed.  214;  BeMt'y  v,  Kurtz,  2  Peteis,  566;  Full- 
irrU/ht  r.  Hu/ffifihotham,  34  S.  W.  875;  PricJcett  t\ 
Welh^  24  S.  W.  52;  Infflehart  v,  Roire,  47  S.  W.  577;  1 
High  on  Injunctions,  §  305;  1  Ex.  Rem.  §  357.  There 
is  no  analogy  whatever  between  the  issues  presented  in 
this  case  and  the  questions  decided  in  the  case  of 
Hundley  r.  Vollins,  131  Ala.  234. 

Oscar  R.  Hundley,  for  appellees. — The  bill  is  an  ef- 
fort to  enjoin  a  trespass,  and  hence,  without  equity. — 
Hamiltan  v.  Brent  Lhr.  Co,,  127  Ala.  78.  Complain- 
ants have  an  ample  remedy  under  section  5620,  Code 
15^96,  and  hence,  there  is  no  equity  in  the  bill. — 16  A.  & 
E.  Ency.  of  Law,  p.  354,  360;  High  on  Injunctions,  § 
4W;  Kellar  i\  Bullington,  101  Ala.  267;  Deegan  v. 
yrrille,  127  Ala.  471.  Aside  from  the  question  of  tres- 
pa>!s  the  only  other  issues  presented  by  the  bill  have 
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been  decided  adversely  to  the  contentions  of  the  bill  in 
the  case  of  Hundley  v.  Collins,  131  Ala.  234. 

McCLELLAN,  J. — Appeal  from  granting  motion  to 
dismiss  for  want  of  ecjuity,  and  sustaining  demurrers  to 
the  bill.     An  incorporated  church  is  composed  c>f  two 
distinct  elements,  viz. :     The  church  proper,  as  distin- 
guished from  the  entity  cieate<l  by  the  act  of  incoi-pora- 
tion;  and  the  corporation  itself,  which  has  relation  on- 
ly to  the  temporalities  of  the  institution.     The  puri>ose 
of  the  incorporation  of  a  church  is  to  acquire  and  care 
for  the  propertv  thereof. — Hntidlci/  r.  Collins,  131  Ala. 
234,  32  South.  575,  90  Am.  St.  Rep.  33.    As  regaids  the 
purely  ecclesiastical  or  spiritual  feature  of  the  church, 
the  civil  courts  have  steadily  asserted  their  utter  want 
of  jurisdiction  to  hear  and  determine  any  controversy 
pertaining  theieto. — Htatc  or  rcl.   i\   Kibh  Church,  84 
Ala.  23,  4  South.  40;  Hnn^lJet/  r.  CoUius,  snpm.    On  the 
other  hand,  the  civil  courts  have,  without  hesitation,  ex- 
ercised their  jurisdiction  to  prot(vt  the  temporalities  of 
the  church.     The  court  of  chancery  sliouUl  and  does  ex- 
ert its  powers,  in  a  proper  case,  to  jyi event  the  i>erver- 
sion  of  the  trust  estate  from  the  charitable  use  of  which 
it  is  devoted.    When  an  e^^tate  is  warrantably  brouglit 
into  a  court  of  equity  for  its  action,  that  court  takes 
cognizance  of  the  use  to  be  conserved,  and  will  send  its 
process  to  protect  the  proper  use.     Ecpiity  favors  char- 
ities, and  possesses  inherent  jurisdiction  to  deal  there- 
with.— Williams  r.  Pearson,  38  Ala.  299;  Brundage  i\ 
Dewrdorf,  (C.  C.)  55  P^ed.  839;  Id.,  92  Fed.  214,  34  (\ 
C.  A.  304;Fulhru/hCs  Ca.se,  (Mo.)  34  S.  W.  875;  PrfWr- 
ctCs  Case,  (Mo.)  24  S.  W.  52;  hjlehart  v.  Rone,  (Kv.) 
47  S.  W.  575;  1  High  on  Inj.  §  305. 

The  bill  here,  presenting  tlie  complaint  of  the  cor|>or- 
ation  and  its  tiustees,  rests  its  right, to  injunctive  relit»f 
upon  the  action  of  strangers;  three  of  the  respondent js 
lia\ing  renounced  their  membc^rship  in  the  church  about 
two  years  before  the  bill  was  fil<*d,  and  the  other  two  Ik*-- 
ing  nonresidents  of  this  state,  temporarily  within  it. 
This  action  is  averred  to  be  that  of  foicibly  entering  tho 
church  edifice,  changing  the  locks  thereon,  and  tho 
threatened  disturbance  of   and    interference    with    tho 
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rights  of  these  trustees  in  their  manageineiit,  control 
and  possession  of  the  ehurch  property,  and  of  the  peace- 
able and  orderly  worship  of  (rod  in  the  church  building. 
The  motion  and  demurrers  go  to  the  points,  namely,  that 
complainants  have  an  adequate  and  complete  remedy  at 
law,  and  that  the  bill  invokes  the  interposition  of  a  civil 
court  in  an  ecclesiastical  controversy.  The  latter  con- 
tention is  not  well  taken,  for  the  reason  that  the  wrong 
asserted  and  the  remedy  sought  relate  to  the  pioperty 
of  the  church,  and  to  the  use  vel  non  of  the  property  for 
the  charitable  purpose  evident.  It  is  well  settled  that 
equity  will  restrain  a  threatened  trespass,  if  the  prob- 
able injury  resulting  from  the  wrongful  act,  if  commit- 
ted, cannot  be  atoned  for  in  damages  in  a  court  of  law. 
The  remedy  at  law  is  inadequate,  and  the  injury  irre- 
parable, whenever  the  injury  is  of  a  peculiar  nature,  so 
that  compensation  cannot  l)e  had. — Dcegan  v,  NrriUe, 
127  Ala.  471,  29  South.  17a. 

We  are  of  the  opinion  that  this  bill  has  equity. 
Church  edifices  are  a  different  class  of  property  from 
that  usually  sought  to  be  protected  against  trespassers. 
There  are  two  distinguishing  chara(*teristics:  The  use 
to  which  the  church  building  is  devoted;  and  the  Avant 
of  commercial  purpose  in  the  possession  thereof  by  the 
church.  The  church  building  is  acquired  and  main- 
taine<l  for  the  worship  of  (iod.  It  is  obvious  that  a  tres- 
pass against  such  property — a  trespass  the  result  of 
which  is  to  interfere  with  and  disturb,  if  not  defeat, 
such  worship  in  the  church  building — involves  the  use, 
resting  upon  the  property  right,  and,  if  committed, 
would  work  irrepaiable  injury;  the  reason  being  that  a 
violation  of  the  right  and  privilege  to  peaceably  worship 
in  the  place  therefor  is  wholly  incapable  of  compensa- 
tion in  damages.  There  is  no  standard  for,  or,  method 
of,  asc(Ttainment  of  such  damages,  and  yet  the  mem- 
l)er,  corporation,  and  trustee  have  a  right  to  the  bene- 
fit of  the  use  arising  from  the  possession  of  sudi  trust 
estate,  and,  in  the  protection  of  that  right  against  stran- 
irers,  the  powers  of  a  court  of  equity  may  be  invoked. 
Besides,  the  undisturbed  control,  management,  and  pos- 
ses.'iion  of  the  property  itself  must  be  protected  against 
invasion  by  strangers,  since,  without  the  power  of  con- 
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irol  and  management,  the  use  would  be  vain — the  great 
purpose  jeopardized. 

It  results,  from  these  eonclusi<ms,  that  the  motion  to 
dismiss  and  the  demurrers  shcmld  have  been  ovcrrulcnl. 
A  decree  is  here  entered,  reversing  the  action  of  the  lower 
court,  overruling  the  motion  to  dismiss  and  dc^murrers 
as  well. 

Reversed  and  rendered. 

Tyson,  i\  J.,  and  Dowdell  and  Anderson,  JJ.,  con- 
cur. 


May  field,  et  al.  v.  Schoolar. 

Bill  for  Dissolution  of  Partnership  and  Other  Purposes. 

(Decided  Feb.  7,  1907.     43  So.  Rep.  12.) 

Equity;  Pleading;  Defects;  Motion  to  Dismiss;  Demurrer, — Where 
some  of  the  averments  of  the  bill  give  it  equity,  although  the 
bill  may  be  defetoive  in  other  averments,  the  defects  cannot 
be  reached  by  motion  to  dismiss  for  want  of  equity,  but  must 
be  pointed  out  by  demurrer. 

Appeal  from  Jelfersu)n  Chancery  Court. 

Heard  before  ITon.  Alfred  H.  Benners. 

Bill  by  Kate  Bell  Schoolar  a<rain8t  J.  i\  Mayfield  and 
others.  From  a  decree  overruling  defendants'  motion 
to  dismiss  the  bill,  they  appeal.    Affirmed. 

Kerr  &  TTaley,  for  appellant. — (^(mnsel  discuss  as- 
signments of  error  but  cite  no  authority. 

Z.  T.  Rudolph,  for  appellee. — No  brief  came  to  the 
reporter. 

DOWDELL,  J. — The  appeal  in  this  case  is  prose- 
cuted frcmi  a  decr(»e  of  the  chancellor  overruling  a  mo- 
tion to  dismiss  the  bill  for  want  of  eijuity.    One  of  the 
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objects  of  the  bill  is  the  dissolution  of  an  alleged  part- 
neiship,  of  which  the  complainant  wa«  a  member,  and 
for  an  accounting.  The  averments  in  this  respect  un- 
questionably give  equity  to  the  bill.  It  may  be  that  the 
bill  is  defective  in  some  of  the  averments,  but  not  such 
as  may  be  reached  by  a  motion  to  dismiss  for  want  of 
equity  in  the  bill.  The  proper  practice  in  such  case  is 
to  point  out  the  defect  by  demurrer.  The  decree  over- 
ruling the  motion  to  dismiss  is  free  from  error. 
Affirmed. 

Tyson,  C.  J.,  and  Anderson   and   McOleltax,   JJ., 
concur. 


Norwood  V.  L,  &  N.  Railroad  Co. 

BUI  in  Equity  to  Enjoin  Proceedings    Under  a  Judg- 
ment at  Lo/W  and  to  Compel  a  New  Trial. 

(Decided  Dec.  21,  1906.    42  So.  Rep.  683.) 

Judgment;  Kquitahle  Relief;  Injunction;  New  Trial. — Although  there 
was  no  authority  for  holding  the  court  at  the  time  the  new 
trial  was  grantetl,  and  the  granting  of  the  new  trial  was  there- 
fore void,  e<iuity  has  no  jurisdiction  to  enjoin  the  proceeilings 
under  the  judgment  or  to  compel  the  granting  of  a  new  trial. 

Appeal  from  Limestone  Chancery  Court. 

Heard  before  Hon.  W.  H.  Simpson. 

Bill  by  Louisville  &  Nashville  Railroad  Company 
against  Willie  Emma  Norwood  to  enjoin  proceedings 
under  a  judgment  at  law  and  for  the  grant  of  a  new 
trial.  The  facts  are  suflficiently  stated  in  the  opinion  of 
the  court  .  There  was  a  decree  for  complainant  and  res- 
pondent appeals. 

Erle  Pettus,  for  appellant. — The  judgment  sought 
to  be  enjoined  is  confesscnlly  valid. — State  ex  reL,  etc, 
i\  Hpcdke,  38  South.  835.    The  proceedings  in  reference 
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to  the  motion  for  a  ueAV  trial  were  void  because  made  at 
a  term  of  the  couit  not  authorized  by  law. — Walkef  v. 
The  State,  Z8  South.  241;  Hkimwr  r.  The  State,  38 
South.  242;  Kx  parte  Branch,  63  Ala.  385;  Damn  v.  Tlie 
StatG,  46  Ala.  80;  Garlic  v.  Dunn,  42  Ala.  404.  All  meu 
are  presumed  to  know  the  law  and  courts  will  not  re- 
form or  redress  acts  of  parties  which  are  the  result  of  a 
mistake  in  laAV. — Hemphill  v.  Mooily,  64  Ala.  472; 
Joiics  V.  Watkinfi,  1  Stew.  81 ;  TnuHtee^n  v.  Kdler,  1  Ala. 
406;  Hapten  v.  Ware,  15  Ala.  149;  Dill  v.  Slhahmi,  25 
Ala.  694;  Town  Vowwil  t\  Burnett,  34  Ala.  400;  LchUo 
V.  Kiehwd^on,  60  Ala.  563.  Against  simple  mistjfike  of 
law  no  court  will  grant  relief. — Ohlamler  v.  Deater,  97 
Ala.  483;  Clark  i\  Hart,  57  Ala.  390;  Kelly  p.  Turner, 
74  Ala.  518. 

The  judgment  or  decree  of  a  court  of  competent  juris- 
dicticm,  whether  the  jurisdiction  is  exclusive  or  concur- 
rent is  as  binding  on  a  court  of  equity  as  on  courts  of 
law. — Warring  t>.  Dam^,  53  Ala.  615;  Otis  r.  Dargan, 
63  Ala.  178;  Norman  v.  Bums,  67  Ala.  248;  Kirhy  i\ 
Kirhtj,  70  Ala.  370;  Waldrori  v.  Waldron,  76  Ala.  285. 
Bills  to  obtain  a  new  trial  in  a  judgment  at  law  must 
be  grounded  as  for  a  bill  of  review  upon  the  discovery 
of  new  matter.— 11  Ency.  P.  &.  P.  pp.  1169  and  1184;  16 
Ency.  of  Law,  (2nd  Ed.)  p.  374;  2  Storey's  Eij.  Jur. 
(2nd  Ed.)§§  888  and  895a.  Jurisdiction  of  equity 
cannot  be  invoked  where  there  are  or  were  adequate  le- 
gal remedies. — Birmingham  Kg,  cf  Elec,  Co,  v,  Birming' 
ham  Traction  Co,,  25  South.  779;  Herbert  v.  Hoff,  3 
Stew.  9;  Nelms  v.  Pruitt,  37  Ala.  389;  Pickens  t\  Car- 
lisle, 19  Ala.  686 ;  Broder  v.  Orecwwald,  66  Ala,  530. 

Harris  &  Eyster,  H.  C,  Thatch,  and  W.  R.  Walker, 
for  appellcQ. — Anciently  courts  of  ecjuity  exercise<l  ju- 
risdiction in  granting  new  trials  at  law  in  cases  of  man- 
ifest injustice  by  compelling  the  successful  party  to  sub- 
mit to  a  new  trial,  or  be  perpetually  enjoined  from  en- 
forcing his  judgment  and  where  occasions  demand 
courts  of  ecpiitv  will  now  interpose  and  grant  relief. — 
Floyd  V.  Jayne,  6  Johns.  Chy.,  479,  2  N.  Y.  Chy.^  L.  Ed. 
190;  Marine  hh^urnnce  Co.  r,  Hmlgsan,  7  Oanch,  332, 
3  L.  Ed.  362;  Oliver  v.  Pray,  4  Ohio,  175,  19  Am.  Dec. 
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595;  Kanms  etc.  Ry.  Co.  v.  Fitzhuyh,  6k  Ark.  341,  54 
Aiii.  St.  Kep.  211,  213;  Little  Rock  etc.  Ri/.  Co.  f.  Wells, 
«1  Ark.  354,  54  Am.  St.  Rep.  216;  Haricei/  i\  TUhiimi, 
40  Ark.  561 ;  Lanton  i\  WillimiJi,  100  Iowa  110,  62  Am. 
St.  Rep.  544;  2  Pom.  Eq.  Jur.  §  836;  1  High  on  Injunc- 
tioBK,  §§  115-118;  Do(l(/e  v.  Strong,  2  Johns.  Chv.,  479, 
2  N.  Y.  Chy.,  L.  Ed.  190;  Hamhlin  v.  Kniffht,  81  Tex., 
351,  26  Am.  St.  Rep.  818;  ValetUme  v.  HoUtuiul,  40  Ark. 
:«8;  HintitHon  v.  Hart,  1  Johns.  Chy.,  91,  1  N.  Y.  Ohy., 
L.  Ed.  70;  liwhantian  v.  (hritfgs,  24  N.  W.  Rep.  452; 
'N.  Y.  ik  H.  R.  R.  Co.  V.  HmvH,  56  N.  Y.  175;  f/fl/ri/t  r. 
Squires,  9  Ark.  533,  50  Am.  Dec.  225;  Wriffht  v.  Millar, 
1  Sand.  Chy.  103.  7  N.  Y.  Chy.,  L.  Ed.  256;  titrony  r. 
Hullimn.,  2  Ga.  279,  46  Am.  Dec.  390;  4  Pom.  E(|.  Jur. 
§§  1361,  1364;  HmUh  v.  Mclver,  9  Wheat.  534,  6  T..  Ed., 
153;  LatiMiK/  v.  Eddy,  1  Johns.  Chy.  49,  1  N.  Y.  Chy.,  L. 
Ed.,  55;  2  Coolev's  BlaeksUme,  (4  Ed.)  1145;  Barker  i\ 
Elkin«,  1  Johns.  Chy.,  465,  1  N.  Y.  Chy.,  L.  Ed.,  210; 
Pcf/ram  v.  King.  2  Hawks,  (N.  C.)  605,  11  Am.  Dec. 
793;  Umith  v.  Lowry,  1  Johns.  Chy.,  130,  1  N.  Y.  Chy., 
L.  Ed.,  156;  Dimklin  r.  Wihon-,  64  Ala,  162;  CromcUn 
r.  Mcihtulm/,  67  Ala.  542;  Campbell  v.  White,  77  Ala, 
397;  Coffin  V.  MrCullomfh,  30  Ala,  107;  Younye  v.  Hlu-p- 
pcrd,  44  Ala.  315;  Cox  i\  Mobile,  44  Ala.  611;  Headlcy 
r.  Hell,  84  Ala.  346;  Htetson  v.  Goldsmith,  31  Ala.  649; 
(ioldsmith  v.  HtetJton,  39  Ala.  183;  Collier  i\  Fulk,  66 
Ala.  223;  TUlis  v.  Presttoood,  107  Ala.  618;  Forshee  v. 
McCreary,  123  Ala.  493. 

Whether  mistake  is  one  of  law,  pure  and  simple,  or 
otherwise,  if  it  is  induced  or  accompanied  by  other 
special  facts  giving  rise  to  an  indepeadent  e<iuity  on  be- 
half of  the  mistaken  person,  there  can  be  no  doubt 
equity  may  interpost^  its  aid  to  relieve  the  party  so  mis- 
taken.—2  Pom.  Eq.  Jur.  §§  842,  844,  847,  849;'«rtWw-fc 
w.  Johnson,  14  Or.  542,  13  Pac.  Rep.  434;  Km-m  v. 
Stroud's  Admr.,  11  Ohio,  480,  38  Am.  Dec.  744;  Order 
of  United  Commeroiai  Trarx^llers  v.  Me  Adam.  61  C.  C. 
A.  22 ;  McNaughten  n.  Partridr/e.  1 1  Ohio,  223,  38  Am. 
Dec.  731;  »S'ne/Z  v.  .Itlaiitic  F.  d  M.  Ins.  Co.,  96  U.  S.  85, 
25  L.  Ed.  52,  55;  mamhrrd  Oil  Co.  v.  Haukins,  20  C.  C. 
A.  468,  33  L.  R.  A.  739;  Renard  v.  Clink,  91  Mich.  1,  30 
Am.  St.  Rep.  458,  and  note;  16  Cyc.  73-75;  Benson  v. 
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Bimting,  127  Cal.  532,  78  Am.  St.  Rep.  81;  Gristcald  v. 
Hazard,  141  U.  S.  260,  35  L.  Ed.  678,  688;  Voopcr  v. 
Phibhs^  22  Eng.  Knl.  Cases,  870;  Ala.  £  Vicks.  Ry,  Co. 
V.  J(mes,  73  Miss.  110,  55  Am.  St.  Rep.  488  ,an(l  note; 
Bimson  v.  Markoc,  37  Minn.  30,  5  Am.  St.  Rep.  815; 
Drew  V.  Clarke,  Cooks,  (Tenn.),  373,  5  Am.  Dec.  698, 
701;  Lmviides  v,  Chisholm,  2  McCord's  CJiy.  455,  16  Am. 
Dec.  667;  Daniel  v.  Sinclaire,  18  Eng.  Rul.  (^as.  144; 
Lawrence  v.  Bauhi&n,  2  Bailey,  623,  23  Am.  Dei?.  155; 
Pusei/  V.  Deshouvrie,  10  Eng.  Rul.  Cas.  351 ;  Hcu^kett  v. 
Elliott,  108  U.  S.  132,  27  L.  Ed.  678,  682;  Thompson  v. 
Plioenix  Im.  Co,,  136  U.  S.  287,  34  L.  Ed.  408,  412;  //i- 
surance  Companies  v.  Raden,  87  Ala.  311. 

"There  are  many  cases  to  be  found  in  which  CHjuity, 
upon  a  mere  mistake  of  law,  without  the  admixture  of 
other  circumstances,  has  given  relief  to  a  party  who  has 
dealt  with  his  property  under  the  influence  of  such  mis- 
take."— Lord  Beauchamp  v.  Winn,  22  Eng.  Rul.  Can. 
889,  896;  Gobhs  v.  Coleman/  14  Texas  594;  Miller, 
Admr,  v.  Halh  12  Texas  56;  Hunt  v.  Roxismaniiyr,  8 
Wheat  174, 5,  L.  Ed.  589 ;  Cooper  v.  PMbbs,  22  Eng.  Rul. 
Cases,  870;  Black  v.  Ward,  27  Mich.  191,  15  Am.  Rep. 
162,  note  171;  30  L.  R.  A.,  note  page  797;  Bennon  v. 
Markoc,  27  Minn.  30,  5  Am.  St.  Rep.  816;  Lane  r. 
Holmes,  55  Minn.  379,  43  Am.  St.  Rep.  508,  512. 

When  judgment  is  rendered  by  a  common  law  court 
of  general  jurisdiction  by  accident  or  mistake  or  through 
fraud,  or  any  fact  exists  Avhich  proves  it  to  be  against 
conscience  to  execute  the  judgment  and  there  was  no 
fault  to  the  injured  party  or  his  agent  equity  will  en- 
join the  judgment.— 2  Pom.  Eq..  Jur.  §§  836,  871;  4 
Pom.  Eq.  Jur.  §§  1364,  1376,  1377;  61  Central  Law 
Journal,  401 ;  1  Spell  on  Inj.  &  Extr.  Rem.  §  83 ;  Phil- 
lips  P.  Neqlot/,  171  U.  S.  665,  29  L.  Ed.  1013;  Dnncan 
V.  Li/ons,  3  Johns,  (^hy.,  356,  8  Am.  Dec.  513;  1  High 
on  Injunctions,  §§  112-114,  165,  178,  183,  185;  Marine 
Ins.  Co.  V.  Hodgson.  7  Cranch.  332,  3  L.  Ed.  362;  tirmth 
V.  Lotrrg.  1  Johns,  (^hv.  320,  1  N.  Y.  Chv,,  L.  Ed.  156; 
Hrott  t\  Hhrccre,  12  Wht^t.  605,  6  L.  Ed.  744;  Black  v. 
Wmd,  27  Mich.  191,  15  Am.  Dec.  162,  and  note  171; 
Oliver  v.  Pray,  4  Ohio  175,  19  Am.  De<\  595,  and  note 
603;  Blight  v.  Tohin,  7  T.  B.  Monroe,  (Ky.),  612,  18 
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Am.  Dec.  219;  Yancey  v.  Dmoner,  5  Litt,  (Ky.),  8,  15 
Am.  Dec.  35;  Foster  v.  StcUe  Bmk,  17  Ala.  672;  Watts 
V,  Cobb,  32  Ala.  530;  Hanr  v.  Lowe,  19  Ala.  224;  Moore 
V.  Dial,  3  Stew.  155;  Weems  v.  Weenis,  73  Ala.  462; 
Golden  v.  Golden,  102  Ala.  553;  Collier  v.  Folk,  66  Ala. 
223;  Howell  v.  Motes,  54  Al.a  1;  Normcm  v.  Buriis,  67 
Ala.  248;  James  v.  James,  55  Ala.  525;  Robinson  v. 
Reid's  Extrs,,  50  Ala.  70;  Boiling  v.  Spelling,  96  Ala. 
269. 

If  a  party  fails  in  the  assertion  of  a  good  legal  de- 
fense, or  pre-termits  a  defense  at  law,  he  may,  neverthe- 
less, avail  himself  of  an  independent  ground  of  equit- 
able relief  in  a  court  of  equity. — Greenlee  v.  Gaines,  13 
Ala.  198;  Howell  v.  Motes,  54  Ala.  1;  Snediker  v. 
Boy  lest  on,  83  Ala.  408.  Where  a  defense  is  even  prop- 
erly available  in  an  action  at  law,  yet  equity,  where 
special  circumstances  are  shown  as  grounds  therefor, 
will  enjoin  a  judgment  recovered  at  law. — Foster  v. 
mate  Bank,  17  Ala.  673;  Watt  v.  Cobb,  32  Ala-  530; 
Taliaf errors  Admr,  v.  Branch  Bank,  23  Ala.  755 ;  How- 
ell V.  Motes,  54  Ala.  1;  1  High,  Injunctions,  §§  165,  185, 
209-210.  An  inferior  court  judgment  may  be  enjoined 
wheie  complainant  shows  a  good  defense  on  the  merits, 
which  he  was  prevented  from  making  by  dismissal  of 
his  appeal  because  of  mistake  of  clerk  in  improperly 
drawing  appeal  bond,  provided  the  complainant  is  with- 
out fault  in  causing  or  in  not  discovering  mistake. — 
Oliver  v.  Pray,  4  Ohio,  175,  19  Am.  Dec.  595;  1  High  on 
Injunctions,  §  213. 

The  complainant  here  has  a  meritorious  defense  to 
the  action  at  law.  Under  the  allegations  of  the  com- 
plaint, it  must  be  shown  that  the  plaintiff's  injuries 
were  occasioned  solely  by  the  negligence  or  improper 
conduct  of  the  defendant. — McDonald  v.  Montgomery 
St  Ry.  Co,,  110  Ala.  161-167,  20  So.  317;  Railway  Co. 
V.  Schaufler,  75  Ala,  137;  Railway  Co.  v.  Holmes,  97 
Ala.  332,  12  So.  286;  Holland  v.  Railway  Co.,  91  Ala. 
455,  8  So.  524;  RaUtvay  Co.  v.  Bradford,^ 86  Ala.  574,  6 
So.  90.  The  allegata  and  the  probata  must  correspond- 
—Pryor  v.  L.  &  N.  R.  R.,  90  Ala.  32 ;  L.  £  N.  R.  R.  v. 
Dams,  91  Ala.  487;  Hood  v.  Pioneer  ^M.  &  M.  Co.,  95 
Ala.  461;  A.  G.  S.  R.  Co.  v.  Hall,  105  Ala.  599;  Conrad 
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V,  Grm/,  109  Ala.  130.  Caiwal  connection  must  be 
shown  between  the  negigence  and  the  injury. — Thomp- 
son V.  L,  &  N.  R.  R.  Co.,  91  Ala.  496;  Bromley  v.  li'hanu 
Min.  Ry,  Co,,  95  Ala.  397;  Western  Ry,  (Uk  v,  MiUcIiy 
Qfi  AlA.  194;  L.  c6  N.  R.  R,  Co.  v.  Stiitts,  105  Ala.  368; 
ButcJier  V.  West  Va,  d  PittHbmg  Ry,  Vo,,  18  L.  R.  A. 
page  519. 

SIMPSON,  J. — This  case  is  a  bill  in  chancery  to  en- 
join proceedings  under  a  judgment  at  law,  and  to  grant 
a  new  trial  of  the  case.  The  facts,  in  short,  are  that  the 
appellant,  as  plaintiff  in  the  suit  at  law,  recovered  a 
judgment  against  the  appellee  in  the  circuit  court  of 
Limestone  county  on  January  20,  1904;  the  said  court 
being  presided  over  by  Hon.  Paul  Speake,  who  became 
judge  under  the  act  known  a«  the  "Lusk  Bill,''  which 
has  been  declared  unconstitutional,  but  whose  acts  as  a 
de  facto  judge  have  been  held  to  be  valid  when  the 
court  was  held  at  a  time  authorized  by  the  previous 
law.  Said  20th  of  January,  1904,  was  within  the  prop- 
er time  under  said  previous  law,  and  the  judgment  was 
consequently  valid.  Under  said  previous  law  said  term 
came  to  an  end  on  January  23,  1904.  On  January  28, 
1904,  the  defendant  (appellee  here)  placed  on  the  dock- 
et a  motion  for  a  new  trial,  and  on  January  30th 
(which  would  have  been  the  last  day  of  the  term  under 
the  Lusk  bill  )this  motion  was  continuel,  on  applica- 
tion by  the  plaintiff  (appellant  here),  and  on  the  14th 
of  April,  1904,  within  the  time  for  the  legal  term  of 
said  court,  the  parties  being  present  by  their  attorneys, 
and  the  said  motion  duly  considered  by  the  court,  the 
same  was  granted.  Appellee  claims  that  this  court 
stood  adjourned  bv  operation  of  section  922  of  the  (.'ode 
of  1896,  on  the  13th.  Although  the  14th  of  April,  1904, 
the  day  on  which  the  motion  for  the  new  trial  was 
granted  by  the  de  facto  judge,  was  within  the  time  pre- 
scribed by  law  for  the  holding  of  said  court,  yet  said 
law  required  said  court  to  meet  on  the  4th  day  of  April, 
and  as  a  matter  of  fact  the  court  did  not  meet  until  the 
11th  of  April,  the  day  fixe<l  by  the  Lusk  act  for  meet- 
ing. That  being  the  case,  section  922  of  the  Code  of 
1896  provides  that,  "when  a  circuit  judge  fails  to  attend, 
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the  court  stands  adjourned  from  day  to  day  until  3 
o'clock  in  the  afternoon  of  the  third  day,  when  it  is  ad- 
journed to  the  next  succeeding  term." 

It  is  a  familiar  principle  of  law  that,  during  the  in- 
terim between  the  periods  when  courts  are  allowed  to 
sit,  said  courts  have  no  judicial  power,  and  any  acts  of 
a  judicial  nature,  except  such  as  may  be  specially  au- 
thorized by  statute,  done  in  vacation,  are  absolutely 
void. — GctrUck  v.  Dwrni,  42  Ala.  409.  Under  a  previous 
statute,  which  made  it  the  duty  of  the  sheriff,  at  3 
o'clock  on  the  third  day,  the  judge  not  having  appeared, 
"to  adjourn  all  suits,"  etc.,  to  the  next  term,  and  of  the 
clerk  to  enter  a  continuance  in  all  suits,  etc.,  prcK-eed- 
ings  were  had,  after  the  adjournment,  in  accordance 
With  the  statute,  and  oui*  court  held  that  the  decree  ren- 
dered "was  made  at  a  time  when,  from  the  adjournment 
of  the  court,  there  was  no  authority  for  the  chancellor 
to  act,  and  that  it  is  therefore*  void";  that  the  act  was 
not  judicial,  and  could  not  be  validated  by  estoppel  or 
\;9L\Y^v.-z-CuUman  v.  Ca^ey  &  Co.,  1  Ala.  351,  355.  Our 
present  statute  does  not  r«*quire  any  act  of  the  sheriff  or 
clerk  to  adjourn  the  court;  but  the  court  stands  ad- 
journed by  operation  of  law,  whenever  the  time  pre- 
scribed is  reached,  without  the  appearance  of  the  judge. 
Consequently,  at  the  time  the  motion  for  a  new  trial 
was  granted,  there  was  no  authority  of  law  for  holding 
said  court,  and  said  action  was  void. 

So  the  question  arises  as  to  the  equity  of  the  bill : 
Counsel  for  appellee  has  made  an  able  and  exhaustive 
argument  on  the  right  of  the  court  of  chancery  to  use 
its  injunctive  power  for  the  purpose  of  forcing  the  ap- 
pellant to  submit  to  a  new  trial  in  this  case.  It  is  un- 
doubtedly true  that,  from  the  early  history  of  the  court** 
of  chancery  in  England,  it  was  acknowledged  that  un- 
der certain  circumstances  it  c<mld  virtually  grant  new 
trials  at  law,  by  operating  on  the  party  to  the  suit,  and 
noit  on  the  law  courts,  requiring  the  party  to  submit  to 
a  new  trial  at  law  or  be  enjoined  from  enforcing  his 
judgment.  Mr.  Pomeroy  says  that,  when  a  judgment 
had  been  "obtained  by  fraud,  mistake,  or  accident,"  the 
injunction  could  be  granted,  "and  the  injunction  ♦  ♦  ♦ 
was  a  mere  incident  to  the  broader  relief,  which  set 
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aside  the  judgment  and  granted  a  rehearing  of  the  con- 
troversy in  the  court  of  chancery."  And  he  goes  on  to 
say  that  "the  original  occasion  for  this  special  juris- 
diction has  disappeared,  as  in  England  and  most  of  the 
American  states,  either  through  statutes  or  through  ju- 
dicial action,  the  courts  of  law  have  acquired  and  con- 
stantly exercise  full  powers  to  grant  new  trials,  when- 
ever, from  the  wrongful  acts  or  omissions  of  the  success- 
ful party,  or  from  accident  or  the  mistake  of  the  other 
party,  or  from  error  or  misconduct  of  the  judge  or  the 
jury,  there  has  been  a  failure  of  justice.''  Uis  general 
conclusion  is  that  "a  court  of  equity,  in  geneial,  no 
longer  assumes  control  over  a  legal  judgment,  for  the 
purpose  of  a  new  trial  or  any  similar  relief." — ^3  Pome- 
roy's  Eq.  Jur.  §  1365.  Chancellor  Kent  also  says  that 
"anciently  courts  of  equity  exercised  a  familiar  juris- 
diction over  trials  at  law,  and  compelled  the  successful 
party  to  submit  to  a  new  trial  or  to  be  perpetually  en- 
joined from  proceeding  on  his  verdict.  This  relief  was 
not  granted,  unless  the  application  was  founded  upon 
some  clear  case  of  fraud,  or  injustice,  or  upon  newly  dis- 
covered evidence,  which  could  not  possibly  have  been 
made  use  of  upon  the  first  trial.  But  this  practice  has 
long  since  gone  out  of  use,  and  such  jurisdiction  is  rare- 
ly exercised  in  modern  times,  because  courts  of  law  are 
now  in  the  competent  and  liberal  exercise  of  the  power 
of  granting  new  trials."  The  learned  chancellor  goes 
on  to  state  that  it  is  proper  for  a  chancery  court  to  ex- 
ercise the  power  in  question  in  a  "case  in  which  the 
court  of  law  has  no  power  to  award  a  new  trial  upon 
the  merits."— F/r>7/(Z  v.  Jayne,  6  Johns.  Ch.  (N.  Y.)  479, 
482.  According  to  Judge  Story,  a  court  of  equity  is  au- 
thorized to  interfere  by  injunction  with  judgments  of  a 
court  of  law  only  on  proof  of  facts  which  show  it  to  be 
against  conscience  to  execute  such  judgment,  of  which 
the  injurcHl  party  could  not  have  availed  himself,  or 
was  pi  evented  therefrom  by  fraud  or  accident  unmixed 
with  negligence,  and  he  states  such  bills  are  usually 
called  hills  for  a  new  trial;  but,  as  remarked  bv  Lord 
Redesdale,  "bills  of  this  description  have  not  of  late 
vears  been  much  countenanced." — 2  Storv's  Eq.  Jur. 
VlOth  Ed.)   §§  883b,  886.     Again  he  says':     "Although 
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some  of  the  earlier  decisions  look  almost  like  granting 
new  trials  in  equity,  *  *  *  the  recent  and  better  consid- 
ered cases  will  justify  no  such  proposition.  The  new 
trial  is  never  granted  in  terms.  Tljere  can  be,  in  no 
such  case,  anything  like  another  trial  in  the  court  of 
law.  The  case  is  effectually  ended  there."  But  Jie  goes 
on  to  state  that  "where  there  was  a  distinct  and  decid- 
ed fraud  in  the  proceedings  by  which  the  judgment  at 
law  was  obtained,"  also  where  the  defendant,  through 
accident  or  mistake,  without  fault,  etc.,  fails  to  present 
his  defense,  the  court  will  examine  the  case  upon  its 
merits,  and  may  enjoin  the  party  from  pursuing  his 
judgment,  or  a  part  of  it,  or  may  fix  some  conditions. — 
2  Story's  Eq.  Jur.  (10th  Ed.)  §  1574,  and  note. 

These  and  other  authorities  are  clear  to  the  point  that 
in  taking  such  action  the  equity  court  does  not  presume 
to  act  on  the  law  court  itself,  but  only  on  the  party; 
and,  that  being  the  case,  it  seems  to  be  a  serious  ques- 
tion how  the  equity  court  could  make  its  decree  effec- 
tive. As  stated  by  Judge  Story,  "the  case  is  effectual- 
ly ended"  in  the  law  court.  Said  court  has  no  power  to 
reopen  the  case  at  a  subsequent  term;  and  how,  then, 
can  an  injunction  against  the  party  confer  upon  the 
law  court  the  power  to  do  that  which  it  had  no  power  to 
do  before,  to  wit,  to  reopen  a  case,  which  had  been 
finally  disposed  of  at  a  previous  term,  and  retry  it?  If, 
as  some  of  thecases  intimate,  the  chancery  couit  j?hould 
take  to  itself  the  trial  of  the  case,  although  it  might 
submit  the  issue  of  fact  to  a  jury,  yet  under  our  statutes 
this  is  not  a  matter  of  right,  but  one  which  addresses 
itself  to  the  unrevisable  discretion  of  the  chancellor. 
No  question  of  law  can  be  reserved  by  bill  of  exceptions, 
the  action  of  the  jury  is  merely  for  the  information  of 
the  chancellor,  and  not  conclusive  on  his  conscience  or 
judgment,  and  in  many  respects,  the  trial  is  unlike  the 
jury  trial  at  law  that  it  would  seem  a  court  of  chancery 
should,  at  least,  demand  strict  conformity  to  Uie  re- 
quirements of  the  law  before  interfering  with  the  judg- 
ment of  the  law  court. — Matthews  v.  Fornxss,  91  Ala. 
157,  163,  8  South.  661';  Marshall  v.  Groom,  60  Ala.  121, 
125;  Anonymous,  35  Ala.  226,  229;  Alexa/ti^Jer  v,  Alex- 
ander^ 5  Ala.  517,  518;  Ad<ims  v.  M miter,  74  Ala.  338, 
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341.  However  that  may  be,  it  is  clear  that  the  appellee 
(complainant  in  the  bill)  has  not  brought  itself  within 
the  terms  even  of  the  ancient  authorities  recognized  by 
these  venerable  jurists. 

But  it  must  be  ackno^vledged  that  this  ancient  doc- 
trine has  been  revived  in  some  of  the  modern  decisions, 
and  some  of  them,  as  contended  by  counsel  for  the  ap- 
pellee, have  granted  the  relief  in  cases  not  covered  by 
the  principles  in  the  eai-lier  cases.  The  case  of  Jones 
V.  Com.  B(mk,  5  How.  (Miss.)  43,  35  Am.  Dec.  419,  re- 
ferred to  by  counsel  fot  appellee,  was  a  case  in  which, 
as  a  matter  of  fact,  the  defendant  had  not  been  served 
with  process  and  really  had  no  notice  of  the  suit.  The 
case  of  McNanghton  v.  Partridge,  11  Ohio,  223,  38  Am. 
Dec.  731,  and  other  similar  decisions,  have  for  their  ba- 
sis the  opinion  of  Chief  Justice  Marshall  in  Himfs 
Adm'r  v.  Rmismmicr,  8  Wheat.  (U.  S.)  174,  212,  5  L. 
Ed.  589  et  seq.,  the  reason  of  which  seems  to  be  that  the 
parties,  not  knowing  their  respective  legal  rights,  nor 
the  eflFect  of  the  instniment  which  they  executefl,  have 
been  relieved  in  ocjuity  (by  reforming  the  instrument  or 
otherwise)  on  the  ground  that  the  instrument  does  not 
really  express  what  they  intended.  Without  expn^ssing 
any  opinion  as  to  these  cases,  we  think  that  they  are  not 
applicable  to  the  case  now  under  consideration,  and  cer- 
tainly do  not  establish  the  doctrine  that  a  party  may 
obtain  relief,  in  the  nature  of  a  new  trial,  l>ecause  of  his 
ignorance  as  to  the  validity  of  certain  procee^ilings  pur- 
pcu'ting  to  have  been  had  in  court  subse<iuent  to  the  trial 
of  the  case  which  he  seeks  to  open  up  for  a  new  trial. 

The  case  of  K.  &  A.  V.  Ky.  v,  Fitzhitgh,  61  Ark.  341, 
33  S.  W.  960,  54  Am.  St.  Rep.  211,  was  a  case  in  which, 
after  the  trial  and.  before  the  time  limited  for  signing 
a  bill  of  exceptions,  the  jiulge  of  the  tiial  court  died; 
and,  while  the  court  helcl  that  in  that  case  the  facts 
were  not  suffl(»ient  to  warrant  tlie  interference  of  the 
court  in  eijuity,  yet  the  court  held  that  if  the  facts  had 
shown  "an  unjust  and  ine<iuitable  judgment,''  and  that 
the  party  had  lost  his  right  to  appeal  "by  unavoidable 
accident,  fraud,  or  mistake,"  the  court  would  compel 
the  successful  party  to  submit  to  a  new  trial  at  law^  or 
be  restrained  by  injunction.     In  the  case  by  the  same 
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court  Of  Little  Rock  £  Ft.  Smith  Ry.  v.  Wells,  33  S.  W. 
208,  30  L.  R.  A.  560,  54  Am.  St.  Rep.  216,  the  same  prin- 
ciple is  statetl,  and  relief  was  granted,  because  there 
was  no  evidence  to  sustain  the  verdict,  and  the  defend- 
ant's right  of  appeal  "was  cut  olT  by  an  inevitable  acci- 
dent," to  wit,  the  death  of  the  judge.  To  this  case  there 
is  added  a  long  and  able  note  by  Judge  Freeman,  in 
which  he  cites  a  number  of  authorities,  and,  among  oth- 
er things,  says:  It  is  "a  general  rule  of  equity  juris- 
prudence that  a  court  of  equity  will  not  undertake  to 
try  and  determine  the  precise  question  which  has  been 
determined  at  law ;  ♦  ♦  ♦  that,  even  in  a  case  of  alleged 
fraud,  equity  cannot  assume  jurisdiction  where  the 
fraud  is  not  extrinsic  and  can  only  be  ascertained  by  a 
retrial  of  the  issue  which  has  already  been  tried  and  de- 
termined."— Page  220,  54  Am.  St.  Rep.  He  goes  on  to 
show  that  the  authority  of  the  court  of  equity  is  not  re- 
visory, but  that  it  interposes  only  when  the  party  has 
not  l)een  able  to  present  his  cause  of  defense,  because 
the  court  was  not  competent  to  hear  it,  or  gi*ant  relief, 
or  he  was  prevented  by  fraud,  accident,  or  mistake,  or 
other  suiRcient  equitable  ground,  or  else  it  appears  that 
the  judgment  has  become  inequitable,  "owing  to  circum- 
stance's occurring  after  its  rendition,"  etc. — Page  221, 
54  Am.  St.  Rep.  He  states,  also,  that  "it  is  universally 
conced(Hl  that  a  court  of  equity  will  not  interfere  on  the 
ground  that  in  its  decision  the  court  of  law  or  other 
judicial  tribunal  whose  judgment  is  sought  to  be  en- 
joined committed  error,  whether  of  law  or  fact." — Page 
230,  54  Am.  St.  Rep.  He  states,  also,  that,  when  equity 
does  re(|uire  the  successful  party  to  submit  to  a  new 
trial,  said  trial  does  not  take  place  in  the  original  ac- 
tion at  law,  but  the  chancery  court  orders  the  issues 
"tried  as  other  issues  out  of  chancery  are  tried." — Page 
261,  54  Am.  St.  Rep. 

There  is  no  hint  in  this  long  note  of  a  court  of  chan- 
cery going  beyond  the  long-recognized  grounds  of  fraud, 
accident,  and  mistake,  and  granting  the  relief  because 
of  the  misapprehension  of  the  party  as  to  the  law,  ex- 
cei)t  that  he  alludes  to  the  case  of  Cobbs  i\  Coleman,  14 
Tex.  594  ,referred  to  in  the  brief  of  appellee  (and  which 
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will  hereafter  be  further  noticed),  and  remarks: 
"Doubtless  it  is  the  better  policy  to  encourage  all  citi- 
zens to  respect  statutes  until  their  constitutional  val- 
idity has  been  judicially  declared,  and  therefore  we  can 
but  lightly  condemn  the  court  for  relieving  a  party  who 
has  lost  some  right  by  his  reliance  upon  a  statute  subse- 
quently declared  to  he  invalid.  In  all  other  cases  it 
seems  to  be  well  established  that  a  court  of  equity  will 
never  interpose  to  enjoin  a  judgment  on  the  ground  of 
a  mistake  or  ignorance  of  the  law." — Page  241,  54  Am. 
St.  Rep.  The  same  author,  in  an  extended  note  on  the 
maxim,  "Ignorantia  legis  non  excusat,"  says:  "If  ig- 
norance of  law  could  be  admitted,  in  judicial  proceed- 
ings, as  a  ground  of  complaint  or  of  defense,  courts 
would  be  involved  and  perplexed  with  questions  inca- 
pable of  any  just  solution,  and  embarrassed  by  inqui- 
ries almost  interminable,  until  the  administration  of 
justice  would  become,  in  effect,  impracticable.''  And  he 
finally  sums  up  the  four  principal  exceptions  to  the  inile 
that  no  relief  can  be  obtained  against  a  mistake  of  law 
as  follows:  (1)  Where  there  is  a  marked  disparity  in 
the  position  and  intelligence  of  the  two  parties,  with  the 
result  that  on  the  one  side  undue  influence  is  exercised, 
while  on  the  other,  undue  confidence  is  repose<l;  (2) 
where  one,  through  mistake  as  to  his  legal  rights, 
acknowledges  himself  under  an  obligation  which  the 
law  will  not  impose;  (3)  where  it  is  perfectly  evident 
that  the  only  consideration  of  a  contract  was  a  mistake 
as  to  the  legal  rights  and  obligations  of  the  parties ;  and 
(4)  where  there  is  a  mistake  of  law  on  both  sides,  owing 
to  which  the  objects  of  the  parties,  cannot  be  attained. 
—Note  to  Ala.  d  V.  Ry.  v.  Janes,  55  Am.  St.  Rep.  497, 
503. 

It  is  true  that  the  cases  of  Miller  v.  Hall,  12  Tex.  566, 
and  Cobbs  v.  Coleman',  14  Tex.  594,  are  dirwtly  to  the 
point  in  favor  of  the  contention  of  the  appellee,  and  in 
the  opinion  in  the  last-named  case  it  is  said :  "Though 
knowledge  of  the  law,  statute  and  common,  may  be  pre- 
sumed, yet  it  would  be  straining  the  presumption  quite 
too  far  to  hold  that  every  person  is  a  constitutional  law- 
yer and  *  *  *  capable  of  deciding  questions  between  con- 
stitutiojiial  provisions  and  legislative  enactments."    We 
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are  unable  to  see  any  distinction  in  principle  between  a 
mistake  as  to  the  constitutionality  of  an  act  of  the  Leg- 
islature and  a  mistake  as  to  any  other  principle  of  law. 
It  is  true  that  all  men  are  not  constitutioBal  lawyers, 
neither  are  they  more  versed  in  other  legal  questions, 
which  are  often  fully  as  abstruse  and  difficult  of  solu- 
tion as  those  depending  on  a  construction  of  the  Con- 
stitution. As  Mr.  Pomeroy  says:  "The  presumption 
that  every  person  knows  the  law  must  necessarily  ex- 
tend to  all  rules  of  law  alike.  To  i)ermit  a  distinction 
between  rules  said  to  be  clear  and  those  claimed  to  be 
doubtful  would  at  once  open  tlie  door  for  all  the  evils 
in  the  administration  of  justice  which  the  presumption 
itself  is  intended  to  exclude." — 2  Pomeroy's  EJq.  Jur.  p. 
310,  §  846.  The  case  of  Snell  v.  Inmrmice  Co,,  98  TJ.  8. 
85,  25  L.  Ed.  52,  was  decided  distinctly  on  the  ground 
that  Keith  relied  ui)on  the  representations  of  the  agent 
of  the  insurance  company,  who  had  large  experience  and 
a  greater  knowledge  than  he. — Page  91,  98  U.  S.  (25  L, 
Ed.  52).  It  may  be,  as  stated  by  the  learned  justice  in 
that  case,  that  "in  such  cases  *  *  ♦  equity  will  lay  hold 
of  any  additional  circumstances,  fully  established, 
which  will  justify  its  interposition  to  prevent  marked 
injustice."— Pages  91,  92,  98  TT.  S.  (25  L.  Ed.  52).  Or,^ 
as  said:  "While  rwognizing  the  rule,  the  courts  are 
ready  and  even  astute  to  seize  upon  any  element  of  fact 
as  sufficient,  in  connection  with  a  mistake  of  law,  to 
justify  the  granting  of  relief. — 16  Cyc.  74. 

In  our  owq  state,  the  case  of  Hardigrec  v.  Mitchum^ 
51  Ala.  151,  expresses  in  strong  language  the  adherence 
of  the  court  to  the  principle  that  ignorance  of  the  law 
excuses  no  one,  and  states  that  there  are  cases  where  it 
is  not  rigidly  enforced,  but  the  principle  decided  is  sim- 
ply that  which  is  recognized  by  this  and  other  courts — 
that,  after  a  statute  has  received  judicial  construction, 
the  construction  becomes  a  part  of  the  statute,  so  that 
rights  acquired  thereunder,  by  contracts  relying  there- 
on, cannot  be  annulled  by  a  subsequent  decision  of  the 
same  court  reversing  the  former  decision. — Farrior  v. 
New  England  Mortgage  Hrcimtg  Co,,  92  Ala.  176,  9 
South.  532,  12  L.  R.  A.  856.  This  court,  many  years 
ago,  declared  that  the  cases  in  which  the  court  would 
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grant  relief  against  a  mistake  of  law  were  only  where 
the  "mistake  was  so  gross  and  palpable  as  to  superin- 
duce the  belief  that  some  undue  advantage  was  taken  of 
the  party,  owing  either  to  his  imbecility  of  mind  or  the 
exercise  of  improper  influence." — Hadeti  v.  Ware,  15 
Ala.  149,  159.  In  the  language  of  this  court,  speaking 
through  Judge  Stone,  in  another  case :  "This  case  can- 
not be  brought  within  any  of  the  rules  for  relief  against 
judgments  on  the  ground  of  surprise,  accident,  mistake, 
or  fraud.  If  we  were,  on  account  of  the  hardships  of 
this  case,  to  stretch  principle  in  the  attempt  to  aflford  a 
remedy,  it  is  impossible  even  to  conjecture  the  distance 
from  ascertained  landmarks  to  which  such  deflection 
would  lead  us." — Baker ^  Laider  &  Co.  v.  Pool,  56  Ala, 
14,  18. 

There  is  no  equity  in  the  bill.  Consequently  the  de- 
cree of  the  chancellor  is  reversed,  and  a  decree  will  be 
here  rendered  dismissing  the  bill  and  dissolving  the  in- 
junction. 

Reversed  and  rendered. 

Tyson^  C.  J.,  and  Haualson  and  Anderson,  J  J.,  con- 
cur. 


City  Loan  &  Banking^  Co.,  v  Poole. 

Bill  to  Quiet  Title. 

(DcHided  Feb.  7th,  1907.     43  So.  Rep.  IS.) 

1.  Frauds,  Statute  of;  Contracts  for  Sale  of  Land;  Part  Perform- 

ance; Effect. — An  oral  contract  for  the  sale  of  real  estate  is 
not  violative  of  Section  2152,  Code  1800,  where  the  purchaser 
went  into  possession  and  subsequently  paid  the  purchase  price, 
or  where  he  paid  the  purchase  price  and  subsetiuently  went  Into 
possession. 

2.  Vendor  and  Purchaser;  Bona  Fide  Purchaser;  Notice;  Possession 

as  Notice. — B.  purchased  real  estate  luider  a  parol  contract  and 
paid  the  purchase  price,  the  vendor  agreeing  to  execute  a  deed 
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and  directed  the  purchaser  to  take  possession,  which  he  did  on 
the  day  following.  The  day  the  purchase  money  was  paid,  the 
vendor  received  a  conveyance  from  his  vendor  to  the  land.  The 
purchaser  continued  in  possession  of  the  premises  under  his 
contract  an<>  while  in  possesHlon  his  vendor  conveyed  the  land 
to  a  third  person.  Held,  the  last  conveyance  was  void  as 
against  the  purchaser  and  his  possession  under  the  oral  con- 
tract was  notice  to  the  other  purchaser. 

3.  Equity;  Pleading;  Bill;  Allegation  of  Age. — ^A  bill  is  not  demur- 

i*nble  for  failure  to  state  the  age  of  the  parties  thereto,  unless 
it  shows  the  incapacity  of  the  parties  to  sue  or  be  sued. 

4.  Hame;  Parties;  Incapacity;  Pleading. — Where  the  complainant  is 

incapacitated  from  suing,  unless  it  appears  on  the  face  of  the 
bill,  it  must  be  raised  by  plea. 

Tk  Quieting  Title;  Venue;  Pleading. — ^Though  the  bill  does  not  allege 
the  residence  of  parties,  the  allegations  that  the  premises  in 
controversy  is  in  the  county  in  which  the  suit  is  brought  is  suf- 
ficient to  give  the  court  jurisdiction,  under  section  676,  Code 
1890. 

6.  Same. — Where  the  complainant  is  a  resident  of  the  county  and 
tlie  defendant  enters  an  unconditional  appearance,  it  is  imma- 
terial that  the  bill  fails  to  allege  the  residence  of  the  parties. 

Appeal  from  Jeflferson  Chancery  Court. 

IIi\ii(]  before  ITon.  Alfred  Benneiip. 

Bill  to  quiet  title  by  Washintgon  Poole  against  the 
City  Loan  &  Banking  (^ompany.  From  a  decree  for 
complainant,  defendant  appeals. 

Washington  Poole  ftle<i  his  bill  to  quiet  title  to  certain 
lots  in  the  city  of  Birmingham,  alleging  that  at  a  certain 
time  one  Bowman  sold  him  the  lots  in  question ;  that  he 
paid  the  purchase  money  for  the  same,  |300,  and  was 
put  in  possession  of  the  property  the  next  day,  and  had 
remained  therein,  in  open,  notorious  possession,  since; 
that  Bowman  promised  to  make  him  a  deed  to  the  same 
at  once,  but  had  never  done  so ;  that  soon  after  he  made 
the  purcliase,  but  while  he  was  in  possession  of  the  prop- 
(^rty,  Bowman  made  a  mortgage  on  it  to  one  Prude,  the 
president  of  the  defendant  loan  company,  who  after- 
wards transferrcMi  the  mortgage  to  the  respondent  loan 
company.  lie  prays  that  the  title  be  quieted.  Demurrers 
were  filed  to  the  bill  as  follows:  "No  jurisdictional 
facts  are  set  out  as  to  the  identity,  age,  or  residence  of 
respondent.    It  is  too  indefinite,  in  that  it  fails  to  show 
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the  character  of  the  incumbrance  or  conveyance  alleged 
to  aflPect  the  title  to  said  lands.  It  fails  to  allege  that 
said  John  Bowman  was  vested  with  such  a  title  to  said 
lands  that  he  could  convey  the  same  to  complainant  at 
the  time  of  his  alleged  sale  to  complainant.  It  fails  to 
show  that  the  respondent  herein  had  any  notice  of  the 
said  alleged  sale  by  said  Bowman  to  complainant  at  the 
time  of  the  sale  to  respondent.  It  fails  to  allege  that 
the  said  Bowman  executed  any  conveyance,  or  any  other 
instrument  in  writing  sufficient  to  convey  title,  of  said 
lands  to  complainant  prior  to  the  execution  of  his  said 
conveyance  to  respondent.  It  fails  to  allege  that  there 
was  any  record  or  notice  of  said  sale  by  said  Bowman  to 
complainant  of  said  land  filed  or  recorded  according  to 
law.  It  fails  to  allege  the  date  of  said  allegeil  sale  by 
said  Bowman  of  said  land  to  complainant.  It  fails  to 
show  facts  of  the  alleged  transaction  upon  which  it 
bases  the  said  alleged  sale  by  said  Bowman  to  complain- 
ant of  said  lands.  It  sets  up  a  conclusion  of  complain- 
ant that  there  was  a  sale  of  said  lands,  without  stating 
any  fact,  or  the  character  of  the  writing  or  conveyance, 
if  any,  upon  which  it  bases  its  statement  of  the  sale  by 
the  said  Bowman  to  the  complainant  of  said  land,  or 
that  said  complainant  was  put  in  possession  of  said 
land  contemporaneously  with  the  payment  of  the  al- 
leged purchase  money."  These  demurrers  were  over- 
ruled, whereupon  respondent  filed  his  answer,  denying 
the  all^ations  of  the  bill,  and  allege<l  its  ownership  by 
virtue  of  the  deed  executed  to  it  by  John  W.  Prude  and 
recorded  in  the  office  of  the  judge  of  probate;  also  by 
way  of  plea  set  up  the  statute  of  frauds.  The  evidence 
tended  to  show  that  on  the  16th  day  of  December,  1903, 
complainant  gave  Bowman  a  check  on  the  First  National 
Bank  for  the  sum  of  $300,  which  Bowman  cashed,  and 
that  the  same  was  purchase  money  on  the  lots ;  that  they 
met  by  agreement  for  the  purpose  of  purchasing  the  lots ; 
that  Bowman  said  to  complainant  he  would  make  him  a 
deed  to  the  lot  at  once,  and  directed  him  to  go  and  take 
possession  of  the  same;  that  on  the  next  day  complain- 
ant moved  into  the  house,  and  has  since  occupied  it  wntli 
his  family;  and  that  the  house  was  on  the  lots  described 
in  the  bill.    The  evidence  tended,  further,  to  show  that 
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on  the  afternoon  of  December  16, 1908,  Messrs.  Edwards 
and  Ray  and  their  wives  executed  a  conveyance  to  said 
Bowman  to  the  lots  in  question.  On  the  9th  day  off  Aug- 
ust, 1904,  Bowman  executed  his  deed  to  these  lots  to 
J.  W.  Prude,  and  on  December  7,  1904,  Prude  coarveyed 
them  to  this  appellant. 

W.  T.  Ward,  and  Z.  T.  Rudolph,  for  appellant — The 
bill  was  demurrable  as  it  fails  to  show  that  his  posses- 
sion and  purchase  were  concurrent  acts. — Heflin  v,  Mil- 
ton, 69  Ala,  354.  The  bill  was  patently  bad  in  failing 
to  allege  the  residence,  age,  etc.,  of  the  parties. — Storey 
on  Equity  Pleading,  §  26 ;  1  Daniel's  Chancery  Pleading 
and  Practice;  Liddell  &  Co.  v.  Gaxrson,  122  Ala.  518.  The 
decree  is  manifestly  erroneous. — Robinson  v.  Qminlon, 
51  Ala.  539;  Abhet  v.  Page,  92  Ala,  571.  A  vendor  can- 
not be  compelled  to  convey  when  he  has  no  title. — Fitz- 
Patrick  v.  Fea/ther stone,  3  Ala.  40;  26  Ency.  of  Law  (2d 
Ed, )  40.  No  estoppel  can  be  pleaded  to  an  invalid  con- 
tract.— Vlwnton  V.  Scruggs,  95  Ala.  278 ;  135  Ala.  637. 

W.  8.  Lewis,  and  James  M.  Russell^  for  appellea — 
Possession  of  land  by  one  claiming  or  holding  under  an 
equity  in  the  land  is  constructive  notice  to  all  the  world. 
— Anthe  v.  Heide,  85  Ala,  236.  Possession  under  a.  con- 
tract of  purchase  is  sufficient  to  put  the  mortgagee  un- 
der inquiry  as  to  tlie  title  of  the  person  in  possession  and 
to  charge  him  with  notice  of  the  equities  binding  ven- 
dor.— Heynolds  v.  Kirke,  105  Ala.  446.  The  possession 
of  land  under  a  valid  title  though  unrecorded  is  notice 
to  all  the  world.— Butler  v,  Thweatt,  119  Ala.  225.  A 
conveyance  of  land  which  is  at  the  time  in  actual  occu- 
pancy of  the  third  person  holding  adversely  to  the  grant- 
or is  void  as  against  such  adverse  holding  though  the 
holding  is  without  color  of  title. — Hharpe  v.  Rolmi^on, 
76  Ala.  343;  Pearson  v.  King,  99  Ala,  127;  Davis  v. 
Curry,  85  Ala.  133. 

ANDERSON,  J. — The  main  point  insisted  upon  l)y 
the  appellant  in  this  case  is  that  its  title  should  prevail 
over  the  claim  of  the  appellee,  because  appellee's  pur- 
chase of  the  lots  in  question  was  within  the  fifth  sub- 
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division  of  the  statute  of  frauds. — ^^Section  2152  of  the 
Code  of  1896.  The  only  parol  purchase  excepted  from 
the  influence  of  this  statute  is  that  "the  purchase  money, 
or  a  portion  thereof  be  paid  and  the  purchaser  be  put  in- 
to the  possession  of  the  land  by  the  seller."  It  is  true 
that  both  of  these  acts  must  concur  to  save  the  purchase 
from  the  influence  of  the  statute  of  frauds. — Heflm  v, 
Milton,  69  Ala.  354.  They  need  not  be  contemporan- 
eous, however.  If  the  purchaser  is  put  in  possession 
and  subsequently  pays  the  purchase -money,  or  a  paft 
thereof,  or  if  he  pays  the  purchase-money,  and  is  sul>- 
sequently  put  into  possession,  the  transaction  is  beyond 
the  influence  of  the  statute  of  frauds. — L.  d  N.  R.  R.  Go. 
V.  Philyaw,  94  Ala,  463,  10  South.  83;  Pmocll  v,  Eigley, 
90  Ala,  103,  7  South.  440. 

The  complainant  met  John  Bowman  in  Birmingham 
as  per  appointment  on  the  morning  of  December  16, 
1903,  and  paid  him  tJie  purchase  price  of  the  lots,  |300, 
and  was  then  instructed  by  Bowman  to  take  possession, 
which  he  did  the  next  day,  by  moving  into  the  house, 
where  he  has  resided  ever  since,  and  where  he  was  resid- 
ing when  the  respondent's  grantor.  Prude,  got  both  his 
mortgage  and  deed  from  Bowman.  Nor  does  it  matter 
that  Bowman  did  not  get  his  deed  from  Edwards  and 
others  until  the  afternoon  of  December  16th,  the  day 
the  complainant  paid  him  the  purchase  money.  He  had 
the  legal  title  to  the  lots  before  the  concurrence  of  the 
two  acts  essential  to  validate  the  complainant's  pur- 
chase from  him,  and  all  of  which  occurred  before  the 
respondent  or  its  vendor,  Prude,  acquired  any  claim  or 
right  to  the  land.  The  complainant  being  in  the  ad- 
verse possession  of  the  land  under  a  valid  contract  of 
purchase,  when  Bowman  executed  the  deed  and  mort- 
gage to  Prude,  the  respondent's  vendor,  and  when  Prude 
conveyed  to  it,  they  were  all  void  as  to  him. — Pearson  v. 
Kmg,  99  Ala.  127,  10  South.  919;  Dams  v.  Cwrry,  85 
Ala.  133,  4  South.  734.  So,  too,  is  possession  of  Land 
under  a  contract  of  purchase  suflScient  to  put  a  pur- 
chaser on  notice. — Antlw  v.  Heide,  85  Ala.  236,  4  South. 
380;  Reynolds  v.  Kirk,  105  Ala.  446,  17  South.  95. 

It  is  also  insisted  by  counsel  for  appellant  that  the 
first  ground  of  the  demurrer  should  have  been  sustained, 
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because  the  bill  fails  to  aver  the  age  and  residence  of  the 
parties.  It  is  tiue  that  the  better  practice  is  to  make 
these  averments;  but  all  parties  are  presumed  to  be  sui 
juris,  and  the  bill  is  not  demurrable  for  a  failure  to  state 
the  age,  except  when  it  shows  the  incapacity  of  the  par- 
ties to  sue  or  be  sued. — Liddell  v.  Carson^  122  Ala.  518, 
26  South.  133.  Moreover,  the  respondent  is  a  corpora- 
tion, and,  if  the  complainant  was  incapacitated  fiom  su- 
ing, the  defect  should  have  been  raised  by  plea,  but 
which  would  have  amounted  to  nothing  in  the  ease  at 
bar,  as  the  undisputed  evidence  showed  him  to  be  over 
40  years  of  age.  It  is  also  the  better  practice  to  aver 
the  residence  of  the  parties,  and  it  is  sometimes  neces- 
sary to  do  so  in  order  to  show  jurisdiction;  but  in  the 
case  at  bar  it  was  unnecessary,  as  the  averment  that  the 
land,  the  subjt*ct-matter  of  the  suit,  was  located  in  Jef- 
ferson county,  was  sufficient. — Section  676  of  the  Code 
of  1896.  The  other  object  to  be  obtained  by  aveiring 
the  residence  of  the  parties  is  to  expedite  and  designate 
service  of  process,  and  to  secure  cost  in  case  the  com- 
plainant is  a  nonresident.  In  the  case  at  bar  the  com- 
plainant is  a  resident  of  Jefferson  county,  and  the  re- 
spondent made  an  unconditional  appearance,  thus  do- 
ing away  with  any  need  of  ascertaining  its  residence  in 
order  to  get  serivca 

The  decree  of  the  chancellor  is  affirmed. 

Affirmed. 

Tyson,  C.  J.,  and  Dowdbll  and  McClbllan,  JJ.,  con- 
cur. 


Savage,  6Jf  cil.  v.  Bradley. 

Bill  hy  Tenants  in  Com  tnon  to  he  Let  in  to  Redeem. 

(Decided  Feb.  7th,  1907.     43  So.  Rep.  20.) 

1.    Tenant  in  Commn;  Hale  on  Foreclosure:  Redemption  hy  Coten- 
ants. — While  a  co-tenant  cannot  by  redeeming  from  a  mortgage 
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sale  inyefit  himself  with  the  absolute  hidefeasible  title  to  the 
joint  property,  the  redemption  inuring  to  the  benefit  of  all,  yet 
the  other  co-tenants  must  within  a  reasonable  time  elect  to  con- 
tribute if  they  would  reinstate  their  title. 

2.  Same;  Laches  of  Co-tenant — Under  ordinary  circumstances,  two 

years  is  a  reasonable  time  for  the  exercise  of  the  right  of  elec- 
tion to  contribute  and  reinstate  their  title  by  co-tenant,  where 
other  co-tenants  have  redeemed  from  mortgage  sale,  therefore 
where  the  co-tenant  did  not  attempt  to  exercise  this  right  for 
nearly  ten  years  after  the  redemption  by  the  other  co-tenant, 
such  laches  lost  them  the  right  to  elect 

3.  Equity;  DUnnissai  of  Bill;  Cotiaidefing  Plendings  as  Amended. — 

The  bill  will  not  be  taken  as  amendiBd  so  as  to  allege  that  the 
complainants  were  infant  and  not  capable  of  electing  to  rein- 
state their  title,  as  against  the  motion  to  dismiss  for  want  of 
equity,  since  to  do  so  would  permit  of  amendments  of  new  and 
independent  facts  to  those  stated  in  the  bill. 

Appeal  from  CoBecuh  Chancery  Conrt. 

Heard  before  Hon.  W.  L.  Parks. 

Bill  by  Samuel  Bradley's  heirs  against  L.  W.  Savage 
and  others.  From  a  decree  overruling  defendants'  mo- 
tion to  dismiss  for  want  of  equity  and  demurrers  to  the 
bill,  they  appeal.  This  is  a  bill  filed  by  several  heirs  of 
Samuel  Bradley,  deceased,  seeking  to  be  let  in  to  re- 
deem certain  lands  alleged  to  belong  to  them  all  as  ten- 
ants in  common.  The  bill  allies  that  Bradley  died 
seized  and  possessed  of  certain  lands,  describing  them, 
and  that  prior  to  his  death  he  had  mortgaged  said  lands 
to  certain  persons,  who,  in  pursuance  of  the  power  of 
sale  contained  in  the  mortgage,  sold  them ;  that  in  1895 
certain  ones  of  the  heirs  redeemed  said  lands  from  the 
mortgage  sale,  paying  a  sum  named  as  redemption; 
that  these  certain  heirs  mortgaged  the  lands  to  one 
Dunn  for  a  sum  named;  and  that  Dunn,  in  default  of 
payment,  sold  said  lands  under  his  mortgage,  and  they 
were  purchased  at  said  sale  by  L.  W.  Savage,  who  in 
turn  conveyed  them  to  his  Avife.  The  sale  is  alleged  to 
have  been  made  in  December,  1898.  This  bill  was  filed 
May  10,  1905. 

Hamilton  &  Ceumpton^  Stallworth  &  Burnett, 
and  James  A.  STAiiLwoRTii,  for  appellant — So  far  as 
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the  bill  seeks  to  remove  cloud  from  title  it  is  subject  to 
the  11th  ground  of  demurrer  as  the  bill  shows  that  the 
Savages  are  in  exclusive  possession  of  the  land. — Jielser 
V.  Scruggs,  125  Ala.  336.  The  motion  to  dismiss  the  bill 
for  want  of  equity  should  have  been  sustained.  What- 
ever rights  inured  to  complainants  by  reason  of  Wat- 
son's redemption  of  the  land  have  been  lost  by  the 
laches  of  the  complainants  and  they  cannot  invoke  a 
court  of  equity  to  grant  them  relief.  They  must  have 
exercised  their  rights  of  election  to  benefit  by  the  re- 
demption with  a  resasonable  diligence  or  they  will  be 
held  to  have  repudiated  the  transaction  and  abandoned 
its  benefits.— 17  A.  &  E.  Bncy.  of  Law  (2nd  Ed.)  pp. 
678-679;  Brittwi  v.  Hmudy,  73  Am.  Dec.  497;  Lawrence 
V.  Webster,  U  Cal.  385;  Lee  v.  F(/x,  6  Dana.  177;  Mm- 
dehUle  V.  Saloniaiv,  39  Cal.  133.  The  Alabama  court 
has  had  under  consideration  analogous  propositions 
and  has  held  that  the  effect  of  redemption  by  one  co-ten- 
ant is  not  to  vest  an  absolute  indefeasible  title  in  sev- 
eralty in  the  redemptioner.  It  is  for  the  benefit  of  him 
and  upon  certain  conditions,  his  co-tenants,  etc.,  but  the 
right  of  the  co-tenant  must  be  exercised  with  seasonable 
diligence  if  he  is  to  benefit  thereby. — Ijehmaav-Durr  Co. 
V.  Moore,  93  Ala.  190;  Jones  v.  Mutkin,  118  Ala.  348. 
The  time  fixed  as  a  reasonable  time  in  which  the  mort- 
gagor can  lect  to  disaffirm  a  sale  and  redeem  is  two 
years. — Elrod  v.  Smith,  13©  Ala.  215;  May  eon  v.  Mort- 
gage Co.,  124  Ala.  347 ;  Anton  v.  British  American  Mort- 
gage Company,  113  Ala.  110;  NetcHmm  v.  Bass,  82  Ala. 
622;  Alexander  v.  Hill,  88  Ala.  487;  Ward  v.  Ward,  108 
Ala.  278;  Ezel  v.  Watson^  83  Ala.  120. 

James  F.  Jones,  and  M.  A.  Babr,  for  appellee. — It  is 
uncontroverted  that  Watson,  one  of  the  heirs  of  Brad- 
ley, redeemed  the  land  from  foreclosure  sale  under  mort- 
gage and  from  tax  sale  and  that  she  never  made  any  ef- 
fort to  enforce  the  lien  she  acquired  under  the  mort- 
gage by  said  redemption  to  obtain  contribution.  Wat- 
son, then,  could  not  convey  by  mortgage  any  more  title 
than  she  had. — Jones  v.  Matkin,  118  Ala.  341;  P<«ne- 
roy's  Eq.  Jur.  1212 ;  IjehnMn^Dnrr  Co,  v.  Moore,  93  Ala. 
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190.  The  right  of  redemption  is  not  barred  under  the 
conditions  existing  in  this  ease  except  by  ten  years  ad- 
verse possession. 

MoCLELLAN,  J. — This  appeal  results  from  a  decree 
overruling  motion  to  dismiss  for  want  of  equity  and  de- 
murrers to  the  bill.  As  a  general  rule  a  co-tenant  can- 
not by  his  own  act  prejudice  in  any  degree  the  title  or 
right  of  his  fellows.  A  joint  tenancy  is,  as  to  the  com- 
mon property,  a  relation  in  the  nature,  if  not  in  fact,  of 
trust  and  confidence;  and  from  this  relation  presump- 
tions of  the  utmost  favor  to  all  joint  owners  arise,  to 
the  end  that  the  title  and  rights  of  each  in  the  joint  es- 
tate may  be  preserved  unimpaired. — Freeman  on  Co-^ 
Tenacy,  §§  166,  172;  Brittin  v.  Htmdy,  73  Am.  Dec.  497. 
Certainly  one  co-tenant  may  at  forced  sale  buy  the  es- 
tate, and  thereby  in  severalty  become  the  owner ;  but  he 
cannot  by  redeeming  from  mortgage  sale,  invest  himself 
with  an  absolue,  indefeasible  title  to  the  joint  property. 
In  such  latter  case  the  nonredeeming  co-tenants  have 
the  right,  which  is  only  an  equity,  to  elect  within  a  rea- 
sonable time  to  contribute  their  proportion  of  the  out- 
lay made  by  the  redemptioner  in  effecting  the  redemp- 
tion and  to  rehabilitate  their  title.  This  act  of  redemp- 
tion is  well  declared  to  inure  to  the  benefit  of  all  his  co- 
tenants,  provid(»d  within  a  reasonable  time  they  elect  to 
contribute  and  reinstate  their  title. — Lehnian-ThiiT  & 
Co.  V.  Moore,  93  Ala.  186,  9  South.  590;  Britten  v.  Htm- 
dy,  73  Am.  Dec.  497,  and  note;  17  Ency.  Law,  p.  679, 
div.  8. 

The  bill  here  is  well  filed  within  this  principle,  and 
enjoys  its  favor,  unless,  as  is  contended  by  appellants, 
under  their  motion  to  dismiss  for  want  of  etjuity,  the 
laches  of  the  appellees  denies  them  its  protection.  In 
other  words,  we  are  confronted  in  this  case  with  the 
question:  Have  the  complaining  co-tenants  asserted 
within  a  reasonable  time  their  election  to  take  the  bene- 
fit of  the  statutory  redemption  of  the  common  estate 
by  their  fellow?  The  appellants  insist  that  two  years 
from  redemption  is  the  reasonable  limit  for  election  by 
co-tenants,  and  invoke  an  analogy  in  the  rule  applied  to 
the  mortgagor's  election  to* disaffirm,  where  the  mort- 
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gagee  without  contractual  permission  purchases  at  his 
own  sale.  The  appellees,  on  the  other  hand,  insist  that 
ten  years  is  the  reasonable  limit  for  such  election,  and 
offer  an  analogy  in  the  statute  of  limitations  of  that  pe- 
riod. In  view  of  the  relation  involved,  we  are  not  pre- 
pared to  hold  that  any  inexorable  rule  can  or  ought  to 
be  declared,  since  in  the  very  nature  of  the  relation  the 
conduct  and  condition  of  the  co-owners  might  materially 
change  the  standard.  However,  we  are  of  the  opinion, 
and  so  hold,  that  in  ordinary  cases,  such  as  this  is,  by 
analyogy  to  the  term  fixed  for  the  exercise  of  the  statu- 
tory right  of  redemption,  two  years  is  the  limit  of  time 
within  which  election  by  a  co-tenant  should  be  made  in 
order  to  avail  himself  of  the  redemptioner's  act.  To  ex- 
tend the  time,  in  ordinary  cases,  to  ten  years,  would  be 
to  put  within  the  power  of  a  non-redeeming  co-owner  a 
wholly  unreasonable  option,  and  also  fix  for  too  long  a 
period  a  ccmdition  upon  title  well  calculattnl  to  impair 
confidence  in  its  extent  and  duration.  The  status  of  the 
title  and  rights  of  the  redemptioner  and  his  felloAv  ten- 
ants is,  in  some  respects,  analogous  to  that  existing 
when  the  mortgagee  without  stipulation  to  that  effect 
in  the  instrument  purchases  at  his  own  sale;  and  in  or- 
dinary cases  of  this  character  this  court  has  many  times 
declared  two  years  as  the  reasonable  time  within  which 
to  disaffirm  the  sale.  These  two  analogies  afford,  we 
think,  firm  ground  upon  which  to  found  the  conclusion 
above  announced. 

It  appears  from  the  bill  here  that  the  sale  under  the 
power  in  the  mortgage  was  had  on  Januai'y  15,  1894, 
and  that  Farnham  and  others,  strangers,  became  the 
purchasers;  that  on  December  13,  1895,  Mrs.  Watson 
co-tenant  of  complainants,  redeemed  from  the  purchaser 
at  the  tax  and  mortgage  sale,  and  took  quitclaim  con- 
veyance from  them  to  herself.  The  bill  Avas  filed  May 
10,  1905.  Applying  the  two-year  limitation  after  re- 
demption for  the  election  by  complainants,  it  follows 
that  the  laches  chargeable  to  them  deprives  the  bill  of 
any  equity.  The  other  relief  sought  is  contingent  upon 
the  rights  above  determined,  and  no  special  considera- 
tion need  be  given  that  phase  of  the  cause,  nor  is  it  nec- 
essary to  pass  upon  the  demurrers  interposed. 
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In  response  to  the  insistence  of  appellees  that,  on  mo- 
tion to  dismiss,  the  bill  will  be  taken  as  amended  to  the 
effect  that  complainants  were  infants  incapable  of  elect- 
ing to  reinstate  their  title,  we  may  refer  to  the  follow- 
ing cases,  which  adjudge  that  the  presumption  of  amend- 
ment does  not  authorize  the  retention  of  a  bill,  against 
motion  to  dismiss,  when  to  do  so  amendments  of  new 
and  independent  facts  are  to  be  taken  as  already  made. 
—Blachhvxn  v.  Fitzgerald,  130  Ala,  584,  30  South.  568; 
Seais  v.  Robinson,  75  Ala.  368 ;  Tait  v.  American  Mart- 
gaye  Co.,  132  Ala.  11>3,  31  South.  623. 

The  motion  to  dismiss  the  bill  for  want  of  equity,  im- 
properly overruled  below,  will  be  here  sustained,  and 
the  bill  dismissed,  but  without  prejudice. 

Reversed  and  rendered. 

Tyson,  C.  J.,  and  Dowdbll  and  Anderson,  JJ.,  con- 
cur. 


Harper  v.  T.  N.  Hayes  Co.,  et  ah 

Bill  to  Subject  Assots  of  the  Corporation  to  the  Pay- 
ment of  its  Debts, 

(Decided  Feb.  7,  1907.    43  So.  Rep.  3(50.) 

1.  Appeal;    SubmiHsion    of    Cause;    Objections    to    Evidence. — The 

cause  submitted  for  final  de<Tee  on  pleadln^i^  and  evidence  aa 
noted  by  the  register,  and  the  note  of  submiBsion  was  silent  as 
to  any  objection  to  evidence,  and  it  not  otherwise  appearing: 
that  any  objections  were  made  on  the  hearing  of  the  cause, 
questions  raised  on  api>eal  on  objection  to  evidence  may  be  dis- 
regarded, as  raised  for  the  first  time  on  appeal. 

2.  Husband  and  Wife;  Conveyance  by  Wife  to  8ecure  IIusband*8 

Debt;  Validity. — A  conveyance  by  a  husband  and  wife  of  the 
wife's  separate  estate  to  secure  the  debt  of  the  husband  is  abso- 
lutely void  and  confers  no  title. 

3.  Witnesses;  Competencj/ ;  Peenniarj/  Interest. — ^The  conveyance  by 

the  husband  and  wife  of  the  wife's  separate  estate,  constitut- 
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fng  her  homestead  as  security  for  the  husband's  debt,  being  ab- 
solutely void,  the  legal  title  to  the  same,  under  section  2077,  on 
the  death  of  the  wife,  vests  in  the  surviving  minor  children  and 
cuts  off  any  estate  by  curtesy  in  the  husband ;  and  the  husband 
has  no  pecuniary  interest  in  the  result  of  a  suit  to  subjecrt  the 
land  to  the  debt  of  the  grantee  under  the  conveyance  as  will 
disqualify  him  as  a  witness. 

4.  Mortgages;  Absolute  Deed  as  Mortgage;  Evidcfice. — ^The  evidence 

must  be  clear  and  satisfactory  to  show  that  a  conveyance  pur- 
porting to  be  an  absolute  deed  is  a  mortgage. 

5.  Same;  Sufficiency  of  Evidetwe. — ^The  evidence  in  this  ease  is  ex- 

amined and  held  that  a  deed  absolute  in  form  was  intended  as 
a  mortgage. 

6.  Dismissal;  Grounds;  absence  of  Necessary  Parties. — Where  it  ap- 

pears from  the  answer  and  testimony  that  there  was  an  ab- 
sence of  necessary  parties  to  the  bill,  the  bill  is  properly  dis- 
missed, but  without  prejudice. 

Appeal  from  Tuscaloosa  County  Court. 

Heard  before  Hon.  H.  B.  Foster. 

Bill  by  B.  T.  Harper  against  the  T.  N.  Hays  Com- 
pany and  others.  From  a  decree  dismissing  the  bill, 
complaiixant  appeals.  Modified,  and,  as  modified,  af- 
firmed. 

B.  T.  Harper  filed  his  bill  against  the  T.  N.  Hays 
Company,  a  corporation,  H.  W.  Sloan,  Annie  G.  Hays, 
individually  and  as  administratrix  of  T.  N.  Hays,  and 
Maud  Webb,  as  an  heir  of  T.  N.  Hays.  The  allegations 
are  that  the  T.  N.  Hays  Company  is  a  corporation,  with 
the  principal  place  of  business  in  the  town  of  North- 
port,  and  that  it  has  been  out  of  business  for  nearly  five 
years ;  that  E.  F.  Sloan  and  J.  J.  Neilson  are  the  only 
surviving  stockholders;  that  T.  N.  Hays  is  the  other 
stockholder,  and  that  he  is  dead ;  that  orator  has  a  judg- 
ment in  the  Tuscaloosa  county  court  in  the  sum  of  1300 
against  the  said  T.  N.  Hays  Company;  that  execution 
has  been  issued  thereon,  and  has  been  retuTued  "No 
property  found";  that  during  the  lifetime  of  T.  N.  Hays 
he  was  the  largest  individual  stockholder  of  the  com- 
pany, and  its  president  and  general  manager ;  that  about 
the  first  part  of  the  year  1894  the  respondent  H.  W. 
Sloan  was  largely  indebted  to  said  corporation  on  ac- 
count, and  in  order  to  pay  off  and  settle  his  said  indebt- 
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edness  said  Sloan  sold  to  said  company,  ot  to  T.  N. 
Hays,  now  deceased,  a  tract  of  land  which  is  described 
fully  in  the  bill;  that  the  legal  title  to  the  same  was 
maxle  to  T.  N.  Hays  in  his  individual  capacity,  and  has 
passed  into  his  heirs.  The  deed  is  made  an  exhibit  to 
the  bill,  and  shows  that  the  land  described  in  the  bill 
was  deeded  by  W.  U.  and  Jnlia  Sloan  to  T.  N.  Hays.  It 
is  allege<l  that  Sloan  is  uoav,  and  has  been  for  a  number 
of  years,  and  since  the  making  of  the  above  dee<l,  in  pos- 
session of  the  land  therein  described;  that  the  T.  N. 
Hays  Company  has  been  out  of  business  for  nearly  five 
years,  and  has  no  property  subject  to  execution;  and 
that  in  equity  and  good  conscience  the  property  above 
described  belonged  to  the  said  T.  N.  Hays  Company, 
and  ought  to  be  subjected  to  the  satisfaction  of  orator's 
judgment  against  the  respondent's  coi-poration.  And  to 
this  end  it  is  prayed  that  the  surviving  stockholders  of 
the  corporation,  and  H.  W.  Sloan,  Annie  Hays,  individ- 
ually and  as  executrix  of  T.  N.  Hays,  deceased,  and 
Maud  Webb,  an  heir  of  said  Hays,  deceased,  be  made 
parties  respondent  to  the  bill;  and  prayer  is  made  for 
a  sale  of  the  land  and  an  application  of  the  proceeds  to 
the  payment  of  orator's  debt.  The  defendant  H.  W. 
Sloan  move<l  to  dismiss  the  bill  for  want  of  equity,  and 
demurnni  to  the  bill  on  various  grounds  not  necessary 
to  be  here  set  out.  Annie  G.  Hays  and  Maud  Webb  de- 
nicHl  the  allegations  of  the  bill  and  demanded  strict 
proof  of  the  same.  The  stockholders  also  denied  the  al- 
legations of  the  bill  and  demanded  strict  proof.  H.  W. 
Sloan  filed  an  answer,  admitting  he  owed  the  T.  N.  Hays 
Company  about  |800,  and  admitted  the  making  of  a 
de(^l,  but  allege<l  the  facts  to  be,  in  respect  thereto,  that 
the  account  was  his  own,  and  was  made  for  gods  pur- 
chased by  him  to  be  uscxl  in  the  store  he  was  then  oper- 
ating in  Northport,  but  the  land  conveyed  belonged  to 
his  wife,  and  made  an  exhibit  to  his  answer  of  the  deed 
conveying  the  land  to  his  Avife  from  another  party,  and 
denying  that  the  land  was  or  ever  had  been  his  prop- 
erty. He  alleges  the  real  facts  concerning  the  execu- 
tion of  the  d(^  to  l)e  that  Hays  approached  him  con- 
cerning the  closing  of  the  account  and  asked  him  to  give 
him  some  collateral  that  Hays  could  use  at  a  bank  for 
the  purpose  of  securing  money,  and  it  was  agreed  be- 
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tween  Hays,  reHpondent's  wife,  and  respondent  that  she 
was  to  excHrute  a  deed  to  the  land,  and  that  Hays  was  to 
hold  the  deed  a»  collateral.  Respondent's  wife  was  to 
remain  in  possession  of  the  land,  and  Hays  was  to  re- 
covey  the  land  to  her  at  any  time  that  the  account  was 
paid.  He  further  alleges  that  his  wife  is  dead,  that  her 
estate  is  insolvent,  that  the  land  conveyed  was  the  home- 
stead of  the  wife  at  the  time  of  her  death,  and  she  left 
surviving  her  qertain  minor  children  named  therein, 
and  that  the  land  really,  in  ecjuity  and  good  conscience, 
iK'longed  to  the  children  of  his  deceased  wife,  that  he 
was  in  no  sense  a  proper  i>arty  to  the  bill,  and  prayed 
that  he  go  hence,  with  his  reasonable  costs  in  this  be- 
half expended.  The  other  facts  suflficiently  appear  in 
the  opinion.  On  final  submission  of  the  cause  the  chan- 
cellor dismissed  the  bill,  and  from  this  decree  this  ap- 
peal is  prosecuted. 

J.  J.  Mayfield,  and  ('.  B.  Veuner,  for  appellant. — 
The  burden  to  establish  by  dejir  and  satisfactory  evi- 
dence* that  the  deed  from  Sloan  to  Hayt^,  absolute  on  its 
face,  was  intended  as  a  mortgage  for  the  security  of 
Sloan's  debt,  is  upon  Slo<an. — Jordan  v.  Gartier,  101  'Ala. 
414;  AfJamj<  i\  Pilchcr,  92  Ala,  477;  Pcaghr  v.  Stabler, 
91  Ala.  308;  Downing  v.  Woodcock  Co,,  93  Ala,  262. 
H.  W.  Sloan  was  incomi)etent  to  testify  as  a  witness. 
Hays  l)eing  dead.— §  1794,  Code  1896;  Hayas  r.  Build- 
ing i&  L(Hin  AsHOciation,  124  Ala.  663.  The  proposition 
that  a  deed  absolute  on  its  face  may  l)e  d(H*lared  a  mort- 
ga.2:e  by  a  court  of  equity,  does  not  upply  ad  cannot  be 
extended  to  third  parties  or  strangers ;  especially,  when 
they  are  l)ona  fide  purchasers  of  judgment  creditors 
witlumt  notice  of  the  secret  ecjuity. — Reeves  v.  Brooks, 
80  Ala.  26;  2  Hermann  on  Estoppel,  §§  1100-1101-1113; 
3  Devlin  on  Deeds,  §  1141. 

Henry  Fitts.  for  appellee. — On  the  admitted  facts  in 
this  case  upon  the  death  of  Mrs.  Sloan  no  estate  passed 
to  her  husband  and  the  title  vested  absolutely  in  her 
minor  children. — Qninn  v.  Campbell,  126  Ala.  280.  The 
evidence  clearly  establishes  that  the  sole  purpose  of  Mrs. 
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Sloan's  (IcHHi  was  to  s(*oure  the  debt  of  her  husband.  The 
inadequacy  of  consideration  and  the  fact  of  the  contin- 
ued possession  of  the  grantor  is  the  stronj^est  evidence 
that  the  paper  waw  intended  as  a  mortgage. — McCoy  r. 
Gentry,  73  Ala.  105  ;Park^  v.  Parks,  66  Ala.  326;  Ttmwr 
V.  Wilkinsojiy  72  Ala.  361;  01  ass  v.  Heironymous  Bros., 
125  Ala,  140.    The  conveyance  of  a  wife's  land  absolute 
in  form,  but  intended  only  as  a  mortgage  for  the  hus- 
band's debt,  has  no  force  or  effect  as  against  the  heirs 
of  the  wife  and  the  rights  of  the  creditor  whose  debt  is 
so  secured  is  limited  to  the  curtc^sy  estate  of  the  hus- 
band.— Bone  V.  Lansdcn,  85  Al.a  562,  s.  c.  90  Ala.  446. 
Sloan  had  no  pecuniary  interest  and  the  mere  fact  of  re- 
lationship to  one  of  the  parties  of  the  suit  does  not  dis- 
qualify.— Myers  v,  Myers,  141  Ala,    343;   HanPicay   r, 
Haraioay,  136  Ala.  506;  fitevcnson  v.  Htcvcnson,  6  Tex. 
Civ.  App.  529;  Alha^iy  Co.  etc.  McVarty,  149  N.  Y.  71. 
His  testimony  was  contrary  to  the  interi^st  which  is  as- 
serted to  disqualify  \\\m.—mrcet  v.  Street,  113  Ala.  333. 
This  alone  would  take  him  without  the  statute. — Hill  r. 
HUt(m,  80  Ala,  528.    The  interest  which  disqualifies  is 
a  direct  and  immediate  conflict  in  the  issue  being  triinl. 
— Hill  V.  Hilton,  supra;  Hurkabcc  r.  Abbott,  87  Ala. 
410;  ScMlman  t\  Fitzpa'trivk,  62  Ala,  571;  Manetjold  i\ 
lAfe  Ins.  Co.,  131  Ala.  182.    There  is  nothing  in  the  con- 
tention of  appellant  that  the  act  approved  Feb.  8,  1895, 
(Act«  1894-5,  p.  1162)    is   unconstitutional. — Stuto    v. 
Rogers,  107  Ala.  444. 

DOWDELL,  J. — This  cause  was    submitted    in    the 
court  l)elow  by  the  parties  for  a  final  decree  on  the  plead- 
ings and  evidence  as  noted  by  the  register,  and  it  is  from 
the  final  decree  rendered  on  this  submission  and  hejir- 
ing  that  the  present  appeal  is  prosecuttnl.    The  note  of 
submission  made  by  the  register  is  silent  as  to  any  ob- 
jection or  objections  by  either  party  to  the  evi<lence,  or 
any  part  of  the  evidence,  oflPertHl,  and  it  doi^  not  other- 
wise appear  that  any  objections  to  the   evidence^   wert* 
made  to  the  court  on  the  hearing  of  the  cause.    For  thin 
reason  we  might  now  disn^gard  (juestions  hen*  raised  ofi 
objections  to  evidence  as  being  nOAV  raised  for  the  first 
time. 
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The  undisputed  evidence  in  the  case  shows  that  the 
30  acres  of  land  soug:ht  to  he  subjected  by  the  complain- 
ant was  the  separate  estate  of  Mrs.  Julia  Sloan,  the  le- 
gal title  to  which  resided  in  her.  If  the  conveyance, 
which  purported  on  its  face  to  be  an  absolute  deed  from 
H.  W.  Sloan  and  Julia  Sloan  to  T.  N.  Hays,  conveying 
the  30  acres  in  question,  wa«  intended  by  the  parties  to 
be  and  operate  as  a  mortgage  and  to  secure  the  debt  of 
the  husband,  II.  W.  Sloan,  it  was  absolutely  void  as  a 
security  by  the  wife  for  the  husband's  debt,  and  there- 
fore conveyed  no  title.  The  evidence  without  dispute 
fui*ther  shows  that  the  30  acres  formed  a  part  of  the 
wife's  homestead,  upon  which  she  and  her  husband  at 
the  time  resided,  and  which  in  area  was  less  tlian  160 
acres  and  in  value  less  than  |2,000.  If  the  conveyance 
was  void  for  the  reason  that  it  was  made  on  the  wife's 
land  to  s(^*ure  a  debt  of  the  husband,  then  at  the  death 
of  Mrs.  Julia  Sloan  the  legal  title  to  the  homestead  vest- 
("d  in  the  minor  children  surviving  her,  cutting  off  any 
estate  by  curtesy  to  the  husband. — Code  1896,  § 
2077;  Quinu  i\  Camphell,  126  Ala.  280,  28  South.  676. 
This  being  true,  H.  W.  Sloan  had  no  such  pecuniary  in- 
terest in  the  result  of  the  suit  as  would  disqualify  him 
to  testify  as  a  witness  in  the  case. 

If  E.  T.  Sloan,  by  reason  of  being  a  nominal  stock- 
holder of  one  share  in  the  T.  N.  Hays  Company,  could 
be  said  to  bt*  a  person  having  a  pecuniary  interest  in  the 
result  of  the  suit,  affecting  his  competency  as  a  witness, 
which  we  do  not  decide,  the  fact  remains  that  he  was 
called  to  testify  by  the  persons  to  whom  his  interest  was 
opposed.  It  is  a  well-settled  rule  that,  when  a  convey- 
ance which  purports  on  its  face  to  be  an  absolute  deed 
is  sought  to  be  shown  to  be  a  mortgage,  it  must  be  done 
by  evidence  that  is  clear  and  satisfactry. — Jordan  v. 
Garnr^r^  101  Ala.  414,  13  Scmth.  «78;  Adams  v.  Pilchcr, 
»2  Ala.  477,  8  South.  757;  Peaglcr  v.  Stabler,  91  Ala. 
308,  9  South.  157. 

We  think  the  evidence  in  this  case  very  clearly  and 
satisfactorily  shows  that  the  deed  in  question  was  in- 
tended to  operate  as  a  mortgage.  All  the  circumstan- 
tial facts  in  the  case  are  corroborative  of  the  testimony 
of  the  witness  along  this  line.    It  appears,  from  the  an- 
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swer  of  the  lespondent  Sloan  and  the  testimony  on 
which  the  cause  was  submitted  for  final  decree,  tliat  the 
children,  heirs  at  law  of  Mrs.  Sloan,  deceased,  were  nec- 
essary parties  to  the  bill,  and  they  were  not  made  par- 
ties. This  was  sufficient  to  justify  the  chaJicellor  in  dis- 
missing the  bill ;  but  it  should  have  been  dismisseil  with- 
out prejudice,  and  to  that  extent  the  decree  will  be  here 
modified,  and,  as  modified,  will  be  affirmed. 

Tyson^  C.  J.,  and  Anderson  and   McClkllan^   JJ., 
concur. 


Spears  v.  Taylor,  etal. 

Bill  to  Enforce  Vendor's  lAen, 

.  (Decided  Jan.  23rd,  1907.    42  So.  Rep.  101  <J.) 

1.  Vendor  and  Purchaser;  Vcndor'n  Lien;  Effeet  of  Takimj  CoUat- 

eral  Security, — Where  one  Hells  land  and  takes  i^ersonal  col- 
lateral security  as  a  pledge  or  niortj^age,  generally  no  Hen  for 
the  purchase  money  rests  on  the  land. 

2.  Same;  Waiver;  Burden  of  Proof. — Where  a  vendor's  lien  has  beim 

reserved  on  the  laud,  the  party  asserting  that  such  lien  has 
been  waived  has  the  burden  of  proving  it ;  but  where  a  distinct 
security  sufficient  to  operate  as  a  waiver  has  Ikvu  taiieu  and 
this  is  shown,  the  burden  is  shifteil  to  the  vendor  to  prove  a 
reservation  of  the  lien. 

3.  Same;  Evidence. — The  vendor  sold  the  land  and  took  a  note  for 

part  of  the  purchase  price  which  d(*scribed  the  land  by  govern- 
ment subdivisions  and  recited  that  it  was  given  in  i>art  pay- 
ment of  the  land.  The  note  was  signed  by  C.  as  surety.  He 
testified  that  he  agreed  to  sign  tlie  note  because  a  lien  was  re- 
served and  so  state<l  to  the  vendor  and  purchaser,  and  also  so 
stated  to  the  purchaser's  vendee.  Held,  not  to  show  a  waiver 
of  the  vendor's  lien  for  the  balance  of  the  purchase  money. 

4.  Appeal;  Equity:  Chancellor's    Decree;    Presumptions. — Xo    pre- 

sumptions are  indulged  as  to  the  correi'tness  of  the  chancellors 
decree  on  appeal,  and  this  court  must  reach  its  own  conclusions 
without  regard  to  such  decree. 
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Appeal  from  Dale  Chancery  Court. 

Heard  before  Hon.  W.  L.  Parks. 

Bill  by  S.  A.  Spears  against  R.  I.  Taylor  and  others. 
From  a  decree  in  favor  of  defendants,  plaintiff  appeals. 

This  was  a  bill  to  enforce  a  vendor's  lien.  The  appel- 
lant filed  the  bill  against  the  appellee  and  against  H.  H. 
Dowling  &  Co.,  who  are  alleged  to  have  a  mortgage  on 
the  land.  The  defense  was  that  the  lien  was  waived  by 
taking  personal  security  on  the  note  for  the  deferred 
payment.  Bowling's  defense  was  a  want  of  notice  and 
innocent  purchaser  without  notice.  The  facts  tend  to 
show  that  the  appellant  sold  appellee  Taylor  a  lot  of 
land,  for  which  he  received  a  large  sum  of  money  and  a 
note  for  |100,  describing  the  land  and  stating  that  it  was 
a  vendor's  lien  note.  The  surety  signed  it.  The  surety 
testifies  that  he  would  not  have  signed,  but  for  the  fact 
that  it  was  a  purchase-money  note,  and  that  he  so  in- 
formed both  parties.  He  also  testified  that  he  told  Dowl- 
ing &  Co.  of  the  fact  that  it  was  a  purchase-money  note, 
and  that  he  signed  it  as  such.  The  chancellor  refused 
to  enforce  the  lien,  held  the  seller  to  have  waived  it, 
and  that  Dowling  &  C'o.  were  innocent  purchasers  for 
value  without  notice.  From  this  decree  this  appeal  is 
prosecuted. 

H.  L.  Martin,  for  appellant. — The  evidence  shows 
that  it  was  the  intention  of  the  parties  that  the  vendor's 
lien  was  not  to  be  waived  by  the  taking  of  personal  ^e- 
curities.-— y^cJrfmr  v.  Steele,  70  Ala,  347;  4  Mayf.  Dig. 
pp.  1104,  1105. 

H.  B.  Stbagall,  for  appellee. — No  brief  came  to  the 
reporter. 

DENkSON,  J.— This  is  a  bill  filed  by  Mrs.  S.  A.  Spears 
against  K.  I.  Taylor,  H.  H.  Dowling  &  Co.,  and  H.  H. 
Dowling  and  Mrs.  Neal  Dowling,  individuals  compos- 
ing the  firm  of  H.  H.  Dowling  &  Co.  The  purpose  of  the 
bill  is  to  enforce  a  vendor's  lien  on  the  lands  describe<l 
in  the  bill.  The  critical  question  for  determination  is : 
Did  the  complainant,  under  the  circumstances  accom- 
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panying  the  sale,  waive  her  vendor's  lien  by  taking  per- 
sonal security  to  secure  the  deferred  payment? 

The  undisputed  facts  are  that  on  August  30,  1904,  the 
complainant,  through  her  husband,  who  was  her  gen- 
eral agent,  sold  the  lands  to  R.  I.  Taylor  for  the  sum  of 
f  1,100,  and  the  complainant  executed  to  Taylor  an  ab- 
solute deed  to  the  lands.  Taylor  paid  ^1,000  of  the  pur- 
chase price  in  cash,  and  complainant  accepted  his  note 
for  $100  with  W.  E.  Clements  as  surety  for  the  balance, 
due  November  15,  1904.  The  note  recites  that  it  was 
given  in  part  payment  of  the  lands,  and  describes  the 
land.  The  first  case  involving  this  question  that  came 
before  this  court  was  decided  in  1842. — Foster  o.  Trus- 
tees,  etc.,  3  Ala.  302.  In  that  case  the  court,  speaking 
through  Ormond,  J.,  after  reviewing  the  English  and 
American  cases,  concluded  with  this  summary :  "It  can- 
not, therefore,  we  think,  admit  of  serious  doubt  that  the 
law  on  this  interesting  subject  ought  to  be  considered 
as  settled,  at  least  in  the  United  States,  that,  where  a 
vendor  of  land  executes  a  conveyance  and  takes  personal 
collateral  security  as  a  pledge  or  mortgage,  no  lien  ex- 
ists on  the  land  itself.  So  far  as  the  presumed  lien  on 
the  land  for  the  purchase  money  rests  for  support  on  the 
supposed  intention  of  the  pailic^,  it  may  be  confidently 
stated  that  in  this  state  it  rarely,  if  ever,  exists  in  the 
contemplation  of  the  parties  where  a  conveyance  of  the 
land  is  made."  The  doctrine  as  stated  in  that  case  has 
never  been  departed  from  by  the  court,  as  will  be  seen 
by  reading  numerous  cases  decrided  sin(*e  its  promulga- 
tion.— Walker  v.  Varroll,  65  Ala.  61;  WaJker  v.  Htnwe^ 
70  Ala.  167;  Domgwn  v.  Utruve,  70  Ala.  437;  Donegan 
V.  Hentz,  70  Ala.  437 ;  Tedder  v.  Htei^le,  70  Ala.  347 : 
Williams  v.  McCarty,  74  Ala.  295;  ('an oil  v.  ^hapard, 
78  Ala.  358;  tliwpman  v,  Peebles,  84  Ala.  283,  4  South. 
273;  Jackson  i\  Htmiley,  87  Ala,  270,  6  South.  193;  Huh- 
hard  v.  Biu^k,  98  Ala.  440,  13  South.  364. 

But  the  qut^stion  of  waiver,  it  has  lK»en  held,  is  one  of 
intention,  and  the  burden  of  proof  is  on  the  vendee  to 
establish  in  the  particular  case  that  the  lien  has  been 
intentionally  displace<l,  or  waived,  by  consent  of  the 
parties,  express  or  implied.  "If  it  remain  in  doubt, 
then  the  lien  must  be  held  to  attach." — Tedder  t\  Uteele, 
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70  Ala.  347,  351,  citing  2  Story's  Eq.  Jur.  §  1224;  1  Per- 
ry on  Trusts,  §  236.  In  renpec^t  to  the  burden  of  prof  it 
has  also  ben  hold  that  ^'the  burden  of  proof  is,  in  the 
first  instance,  on  the  party  asserting  a  waiver  of  the 
lien ;  but,  when  it  is  shown  that  a  distinct  or  independ- 
ent security,  sufficient  to  operate  an  a  waiver,  has  been 
taken  and  acc(^pte<l,  the  onus  is  shifted  on  the  vendor  to 
prove  an  understanding  or  agreement  for  its  reserva- 
tion."—r/a-cfcswi  17.  StmJcy,  87  Ala.  270,  6  South.  193. 
While  it  is  true  that  the  note  upon  which  the  vendor's 
lien  is  sought  to  be  enforced  in  the  case  at  bar  has  upon 
it  a  personal  surety,  which  fact  evidences  the  waiver  of 
the  lien,  it  is  also  true  that  the  note  contains  tl^ese  re- 
citals: "It  is  understood  that  this  note  is  given  in  part 
payment  on  the  S.  A.  Spears  land,  better  known  as  the 
*W.  M.  Sheppard  Place.'".  Immediately  following  the 
recitals  quoted  is  a  description  of  the  land  by  the  gov- 
ernment subdiAisions.  In  this  state  of  the  case  the  rule 
is  that  such  recitals  are  cogent  facts  indicating  an  in- 
tention not  to  waive  or  abandon  the  vendor's  lien,  but 
to  retain  it — so  cedent,  and  the  presumption  so  strong, 
af;  to  overcome  and  rebut  the  weaker  presumption  of 
waiver  arising  from  the  taking  of  personal  security  on 
the  note  for  the  purchase  money. — Tedder  v,  {Steele,  70 
Ala.  347;  Chapm-an  i\  Peebles /Si  Ala,  283,  4  South. 
273;  Hammett  v,  Htricklin,  99  Ala.  616,  13  South.  573; 
ih-aylre  v.  Lamkin,  120  Ala.  210,  24  South.  756;  Hood 
r.  Hammond,  128  Ala.  569,  30  South.  540,  86  Am.  St. 
Rep.  159.  So  it  would  seem  that  in  the  instant  case  the 
burden  of  proof  remains  with  the  vendee  to  establish 
that  the  lien  has  betm  intentionally  waived. — Tedder  v. 
Steele^  swprcu. 

The  chancellor  held  that  the  complainant  was  not  en- 
titliHl  to  relief,  thus  nwessarily  holding  that  the  lien 
was  intentionally  waived.  No  presumption  of  correct- 
ness can  be  indulged  in  favor  of  the  chancellor's  decree; 
but  we  must  reach  our  conclusion  Avithout  regard  to  it. 
The  oral  evidence  has  b<vn  carefully  considered,  in  con- 
nection with  the  documentary,  and  we  are  unable  to 
concur  with  the  chancellor.  Our  conclusion  is  that  the 
preponderance  of  the  evidence  shows  that  the  lien  was 
not  waived,  and  that  respondents  Dowling  &  Co.  took 
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their  mortgage  with  notice  of  the  lien.  It  follows  that 
the  decree  of  the  c^iancery  court  must  be  reversed,  and 
a  decree  will  be  here  rendered  granting  the  relief  prayed 
for. 

Reversed  and  rendered. 

Tyson,  C.  J.,  and  Habai^on  and  Simpson^  JJ.,  con- 
cur. 


Gillespie,  et  al.  v.  Gillespie. 

Bill  for  Sale  of  Land  for  Diinsmn. 

(Decided  Feb.  fitli,  1907.    43  So.  Rep.  12.) 

1.  Adi^erse  Possession;  Character   of   Possession:   By    Donee, — One 

holding  land  under  a  parol  gift  is  a  tenant  at  will,  until  there 
has  been  such  adverse  possession  by  him  that,  if  continued  for 
the  statutory  period  will  work  a  divestiture  of  the  donor's  title, 

2.  Same;  Claim  of  Right. — ^T'o  be  adverse  to  the  donor,  the  posses- 

sion of  land  by  one  who  enters  under  a  parol  gift  must  be  ac- 
companied by  a  claim  of  right  and  hostility  to  the  donor's  title. 

3.  Same;  Evidence;  Sufficien^f, — The  evidence  in  this  case  consid- 

ered and  held  insufficient  to  show  that  the  iwssession  of  the 
donee  was  adverse  to  the  donor's  title. 

Appeal  frojn  Jefferson  Chancery  Court. 

Heard  before  Hon.  Alfred  Benners. 

Bill  by  James  M.  Gillespie,  administrator  of  the  es- 
tate of  John  G.  Gillespie,  dwcnised,  against  eTames  M. 
Gillespie,  Jr.,  and  others.  Fnmi  a  jud<?ment  for  plain- 
tiff, defendants  appeal.     Affirmed. 

This  Avas  a  bill  fiUnl  by  the  administrator  of  John  G. 
Gillespie  against  a  number  of  respondents,  seeking  to 
sell  for  division  certain  lands  mentioned  in  the  bill.  The 
allegations  are  that  ^Tohn  Gillespie  was  a  resident  of 
said  county  and  di(>d  before  the  filing  of  the  bill,  and 
that  his  wife,  Martha  C.  Gillespie,  was  dead,  and  that 
both  died  Avithout  issue.    The  heirs  are  allegcnl  to  be  the 
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brothers  and  sisters  of  the  deceased,  and  the  children 
of  such  brothers  and  sisters  as  are  dead,  all  of  whom, 
together  with  their  interest  in  the  land,  ai^e  set  out  in 
the  bill.  It  is  further  alleged  that  owing  to  the  number 
of  heirs  and  the  smaJlness  of  some  of  the  shares,  together 
with  the  fact  that  about  75  acres  of  land  is  improved 
and  the  balance  unimproved,  and  also  the  further  fact 
that  deceas(*d  had  conveyed  the  mineral  interest  in  part 
of  said  lands,  an  equitable  division  of  the  same  cannot 
be  made  without  sale,  and  that  Mary  Miller  and  others 
of  said  heirs  desire  the  same  to  be  sold.  It  is  also  alleged 
that  the  personal  assets  of  the  estate  are  more  than  suf- 
ficient to  pay  the  claims  and  debts  against  the  said  es- 
tate and  the  cost  of  administration.  The  respondent 
James  (Jillsepie  admitted  the  death  of  the  owner  of  the 
land,  but  assei*ted  that  before  his  death,  and  for  more 
than  ten  years  before  his  death,  decedent  had  given  him 
a  certain  70  acres  of  said  land,  and  that  he  had  gone  up- 
on it  and  continued  in  adverse  possession  of  the  same 
for  more  than  10  years  next  before  the  filing  of  the  bill, 
and  that  he  had  occupied  the  same  continuously  as  his 
own.  The  tendencies  of  the  evidence  are  set  out  in  the 
opinion.  The  chancellor  decreed  a  sale  of  the  land  and 
the  other  relief  prayed  for,  and  also  decreed  that  the 
respondent  James  Gillespie  was  entitled  to  a  lieu  upon 
the  70  acres  of  land  claimed  by  him  for  the  present  value 
of  all  improvements,  betterments,  and  enhancements 
erected  by  him. 

George  D.  Htjddleston,  and  John  T:  Strange,  for 
appellant. — The  act  of  the  uncle  in  giving  the  land  to 
the  nephew  and  inviting  him  to  improve  it  estopped  the 
uncle  and  complainant  from  asserting  any  claim  or  own* 
ership  in  the  land  or  from  denving  the  defendant's  title 
thereto.— .4.  G.  iSf.  R^ R.  Co,  i\  H.  d  N,  R,  R.  Co.,  84  Ala. 
570;  Coirmi  v,  Southern  Ify.  Co.,  118  Ala.  554;  Hoone 
V.  Pollack,  118  Ala.  617;  Hetulrix  r.  Kelly,  ()4  Ala.  388; 
S.  c6  N.  R.  R.  Co.  V.  A.  a.  ASf.  /?.  /?.  Co.,  102  Ala.  236; 
R.  R.  Co.  V.  Jones,  68  Ala.  48;  FrmikJin  r.  Pollard  Mill 
Co.,  88  Ala,  318.  The  sufficiency  of  appellant's  plea  not 
having  l)een  questioned,  and  l)eing  suported  by  the  tes- 
timony undisputedly,  appellant  was  entitled  to  a  decree 
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on  it,  notwithstanding  the  plea  did  not  present  a  defense- 
— Tysoti  V.  JJeoattir  Lwtid  Co.,  121  Ala.  414 ;  Horn  v. 
Detroit  Dry  Dock  Co.,  150  U.  S.  610 ;  Kennedy  v.  Cress- 
wdl,  101  U.  S.  641;  Fletcher's  Eq.  P.  &  P.  §  290. 

J.  G.  Crews^  and  J  no.  W.  Tomlinson^  for  appellee. — 
A  parol  gift  of  land  creates  a  tenancy  at  will  and  the 
gift  may  be  disaffirmed  or  revoked  at  any  time  unless 
barred  by  the  statute  of  limitations  under  adverse  hold- 
ings.— ColUn-s  V.  Johnson,  57  Ala.  306;  Boykin  p.  *S/wiY/i, 
65  Ala,  294.  Where  the  land  is  claimed  under  a  parol 
gift  accompanied  by  possession  for  more  than  ten  years 
it  requires  more  than  the  ordinary  act  of  ownership  to 
convert  such  possession  into  an  adverse  holding. — Bur- 
rus  V.  Meadows,  90  Ala.  140;  Vcundiver  v.  Htickney,  65 
Ala.  224;  Boykin  v.  Smith,  supra.  Where  a  relation 
exists  between  the  owner  and  the  party  in  possession  by 
which  the  possession  is  referrable  to  the  title  the  holder 
of  the  title  is  justified  in  assuming  that  the  possession 
is  subordinate  thereto  and  held  in  recognition  thereof 
until  knowledge  to  the  contrary  is  brought  to  him. — 
Trufam^t  v.  White,  99  Ala.  526;  Banicum  v.  Jeiikhis,  65 
Ala.  259.  Under  the  facts  in  this  case  appellant's  title 
was  not  adverse  and  furnishes  no  room  for  the  opera- 
ti<)n  of  the  statute. — Trufant  v.  White,  supra;  Boykin  i\ 
Smithy  supra.  Appellant  was  not  a  competent  witness 
to  prove  the  gift  by  the  deceased. — Code  1896,  §  1794 ; 
Boykin  v.  Smith,  sujyra.  The  declaration  of  appellant 
to  third  person  that  the  land  was  his  was  of  no  conse- 
quence in  the  absence  of  proof  that  he  held  the  land 
adversely  to  the  donor  and  that  the  donor  liad  knowl- 
edge of  the  adverse  holding. — Jotics  v.  Falham,  84  Ala. 
208;  Butler  v.  Butler,  133  Ala.  377. 

McCLELLAN,  J. — He  who  enters  into  the  possession 
of  lands  under  a  parol  gift  is  a  tenant  at  will,  until 
there  has  betni  by  him  such  adverse  possi^sicm  as,  if  con- 
tinued for  the  statutory  period,  will  work  divestiture  of 
the  donor's  title.  The  possession,  to  merit  the  protec- 
tion of  the  statutory  bar,  must  be  uninterrupted  and  con- 
tinuous, accompanied  by  a  claim  of  right  to  the  land 
and  hostility  to  the  title  of  the  donor,  and  without  recog- 
nition thereof. — Collins  v.  Johnson-,  57  Ala.  304;  Trur 
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fant  V.  White,  99  Ala.  526,  13  South.  83 ;  Botjlcin  v. 
Hmith,  65  Ala.  294;  Burrm  v.  Meadois,  90  Ala.  140,  7 
South.  469.  Conceding,  for  the  purposes  of  this  opin- 
ion, that  appellant's  childless  uncle  by  parol  gift  in- 
stalled appellant  in  possession  of  the  "Killougli  place," 
a  concession  of  very  doubtful  support  in  this  record,  we 
do  not  think  appellant  has  discharged  the  burden  of 
proof  assumed  by  him  in  his  pleadings;  and  our  conclu- 
sion, after  a  careful  consideration  of  the  legal  and  com- 
petent testimony  offered,  may  be  rested,  on  the  part  of 
alleged  donor,  upon  his  acts  in  and  about  the  "Killough 
place,"  including  its  improvements  by  him,  and  the  un- 
varying assessment  and  payment  of  taxes  thereon,  and 
his  negotiations  for  a  sale  of  the  minerals  underlying 
the  land;  and,  on  the  part  of  the  appellant,  the  asser- 
tions, undenied  by  him,  to  the  effect  that  his  uncle  had 
not  given  him  that  place,  thereby  evincing  an  entire  ab- 
sence, in  his  possession,  of  hostility  to  the  title  of  the 
donor,  and  also  appellant's  failure  to  himself  return  the 
land  for  taxation  in  his  own  right,  affording,  in  connec- 
tion with  the  other  evidence,  the  inference  that  he 
claimed  no  taxable  interest  in  the  property. — Green  v, 
Joi'dmi,  83  Ala.  220,  3  South.  513,  3  Am.  St.  Rep.  711. 
Wliere  a  donor  alone  assesses  and  pays  the  taxes  on  the 
alleged  subject  of  the  gift  for  a  period  of  neai*ly  20  years 
succeeding  the  time  of  the  alleged  gift  is,  as  matter  of 
evidence  and  unexplained,  inconsistent  with  a  posses- 
sion by  a  donee  that  may  ripen  into  a  fee  estate;  and 
such  acquiesence  in  the  annual  proclamation  by  a  do- 
nor of  his  title  is  a  fact  of  strong  probative  force  that 
the  donee's  possession  was  in  subordination  to  the  title 
and  in  recognition  of  it.  The  decree,  being  in  accord 
with  this  conclusion,  is  affirmed. 

AflBrmed. 
cur. 

Tyson,  C.  J.,  and  Dowdell  and  Anderson,  JJ.,  con- 
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City  Council  of  Montgromery  v.  Reese. 

Bill  to  Restrain  Issnattce  of  Bmi<U. 

(Decidetl  Dee.  20th,  IJKHJ.    43  So.  Rep.  110.) 

fitaiutcH;  Constitutional  ProviKionn;  General  and  Hperial  Statutr.9, 
—Local  Acts  1003,  p.  015,  Is  violative  of  Sec.  lOf)  of  the  Con- 
stitution of  1001,  and  the  issuance  of  refunding  honds  by  the 
city  was  properly  had  under  the  provisions  of  the  general  stat- 
utes. Acts  lOaS,  p.  71. 

Appeal  from  Montgomery  City  Court. 

Heard  before  Hon.  A.  D.  Saybeb. 

Bill  by  Essie  L.  Reese  against  the  city  council  of 
Montgomery  and  others.  From  a  judgment  overruling 
demurrers  filed  to  the  bill,  defendants  appeal.  Reveised 
and  judgment  rendered  sustaining  the  demurrers  to  the 
bill. 

This  was  a  bill  filed  by  a  resident  citizen,  as  the  owner 
of  property  and  a  taxpayer,  to  restrain  the  issuance  of 
certain  bonds  name<l  therein,  and  to  declare  the  ordi- 
nance authorizing  their  issuance  null  and  void.  The  or- 
dinance is  set  out  as  an  exhibit  to  the  bill ;  but  all  that 
is  necessary  to  be  here  set  out  is  that  it  provided  for  the 
issuance  of  bonds  to  run  for  30  years  from  the  1st  day 
of  January,  1907,  bearing  interest  at  the  rate  of  4  1-2 
per  cent,  and  payable  semiannually.  The  allegations 
made  by  the  bill  show  that  the  ordinance  was  in  all  res- 
pects passed  as  required  by  law.  The  equity  of  the  bill 
is  rested  on  the  fact  that  the  bonds  were  improperly  is- 
sued under  the  general  law  relating  to  such  matters, 
and  that  they  carried  a  too  high  rate  of  interest,  and 
that  they  should  have  been  issmxl  under  a  spei'ial  law 
passed  by  the  Legislature  authorizing  the  city  of  Mont- 
gomery to  refund  its  bonded  indebtedness.  The  general 
law,  approved  February  2fi,  1903  (Gen.  Acts  1903,  p. 
71),  and  the  spw^ial  law  appiovcnl  SeptemlKT  26,  1903 
(Loc.  Acts  1903,  p.  615),  are  made  exhibits  to  the  bill. 
l>emurrers  were  filed  to  the  bill,  raising  the  question 
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as  to  the  unconstitutionality  of  the  special  or  local  law. 
The  demurrers  were  ruled  adversely  to  the  city. 

C.  P.  McIntyrb,  for  appellant. — In  this  state  it  is  a 
judicial  question  whether  the  matter  of  a  spetual  law 
"is  provided  for  by  a  general  law." — §  105  of  the  Consti- 
tution of  the  State  of  Alabama;  Hif<k  v,  VitrgUe  it  aL, 
138  Ala.  164;  StiUe  ex  rel.  v,  Gooley,  56  Minn.  540,  at 
p.  546;  State  t\  Grmenuin,  13  Mo.  326  at  p.  331;  State 
V.  Ausliffi^cr^  171  Mo.  600;  Henderson  v.  Kocsiig,  168 
Mo.  356  at  p.  375.  It  i«  presumed  that  judicial  construe" 
tions  of  constitutional  provisions  adopted  from  other 
states,  have  also  been  adopted. — People  v.  Coleman,  4 
Cal.  46;  Fowler  i\  Lamsoti,  146  111.  472;  Cyclopedia  of 
Law  and  Procedure,  Vol.  8,  p.  739;  Ex  partes  Rountree, 
51  Ala.  42.  Courts  do  not  favor  repeal  of  statutes  by  im- 
plication.— City  'of  Monigonnery  v.  National  B.  d  L, 
Asso.,  108  Ala.  336.  If  l)oth  acts,  the  earlier  and  later, 
relate  to  the  same  subject,  and  can  be  reconciled,  they 
must  stand,  and  have  a  concurrent  operation. — Skelly 
V.  MoNtrdl  St.  Ify,  Co,,  67  Conn.  261;  KallaJian  v.  Jt. 
Osborne,  37  Conn.  488;  The  City  of  Norwich  v.  Stone, 
25  Conn.  44;  (ioodman  v.  Jewett,  24  Conn.  588.  Acts  en- 
acted at  the  same  s<»ssion  of  the  legislature  are  within 
the  reason  of  the  rule  governing  tlie  consti-uction  of 
statutes  in  pari  materia. — City  of  Montgomery  v.  Na- 
tional Building  &  Loan  Association,  108  Ala.  336; 
Smith  V,  The  Per/ple,  47  N.  Y.,  at  p.  339;  Powers  v, 
Shepard,  48  N.  Y.  540;  State  r.  Clark,  54  Mo.  216;  Com- 
monnyealth  v.  Huntlej/,  156  Mass.  236.  Repeals  by  im- 
plication are  never  favore<l  and  this  is  especially  so  with 
reference  to  acts  passed  at  the  same  session  of  the  legis- 
lature— "iVs  they  were  passed  at  the  same  session  of  the 
legislature  a  more  liberal  rule  of  construction  should  be 
allowed  against  the  repeal  bv  implication." — Houston  cG 
Tex.  C.  C,  Ry.  Co.  v.  John  1.  Ford,  53  Texas,  364  at  p. 
371 ;  Endlich  on  Interpretation  of  Statutes,  §  188  and  § 
210;  26  Am.  and  Eng.  Ency.  of  Law,  736. 

GrNTEE  &  QuNTER,  for  appelle. — Counsel  discuss  the 
proposition  involved  but  cite  no  authorities. 
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PER  CURIAM.— By  the  act  of  the  Legislature  ap- 
proved February  26, 1903  (Gen.  Acts  1903,  p.  71),  a  gen" 
eral  law  was  enacted  "to  provide  for  the  settlement,  ad- 
justment, and  refunding  of  the  bonded  indebtedness  of 
municipal  corporations."  By  the  provisions  of  this  act 
the  municipal  authorities  of  any  city,  town,  or  village 
of  this  state  which  may  have  outstanding  a  bonded  in- 
debtedness of  any  kind  are  authorized  to  issue  bonds  for 
an  amount  not  exceeding  the  indebtednc»ss  of  such  cor- 
poration proposed  to  be  refunded,  in  such  sums  and 
form,  to  run  not  exceeding  30  years,  and  to  bear  a  rate 
of  interest  not  to  exceed  5  per  centum  per  annum.  On 
the  26th  of  September,  1908  (Loc.  Acts  1903,  p.  615),  a 
local  or  special  law^,  W'as  passed  authorizing  the  city  of 
Montgomery  to  refund  its  bonded  indebtedness,  exist- 
ing and  outstanding  at  the  date  of  the  ratification  of  the 
Constitution  of  1901,  by  issuing  bonds  therefor  to  bear 
a  rate  of  interest  not  to  exceed  4  per  centum  per  annum, 
to  run  not  to  exce<^  40  years,  from  the  date  of  issue. 
Section  105,  ait.  4,  of  the  Constitution,  provides  that  "no 
spcH'ial,  private  or  local  law,  except  a  law  fixing  the  term 
for  holding  courts,  shall  be  enacted  in  any  case  which  is 
providcil  for  by  general  law,  ♦  ♦  ♦  and  the  courts,  and 
not  the  Legislature,  shall  judge  as  to  whether  tlie  mat- 
ter of  said  law  is  provided  for  by  a  general  law.  ♦  ♦  ♦ 
Nor  sliall  the  Legislature  indirectly  enact  any  sucli  spe- 
cial, private  or  local  law  by  the  partial  repeal  of  the  gen- 
eral law." 

It  is  apparent  that  the  subjcet-matter  of  the  two  acts 
is  substantially  tlie  same;  and  it  is  e<]ually  apparent  that 
the  inhibition  contained  in  the  section  of  the  Constitu- 
tion quoted  was  violated  by  the  enactment  of  the  s^pecial 
or  local  law.  It  is  of  no  consequence  that  the  special  or 
local  act  contains  matter  germane  to  the  subject  ex- 
pressed in  its  title,  "to  authorize  the  city  council  of 
M(mtgomery  to  refund  the  bonded  indebtedness  of  said 
city,"  etc.,  w-hich  are  not  in  the  general  law;  for,  ob- 
viously, if  the  insertion  of  such  matters  in  a  special, 
local,  or  private  law  would  obviate  the  constitutional 
prohibition,  then  the  prohibition  could  be  easily  circum- 
vented and  practically  rendered  nugatory.  It  is  not  per- 
ceivable that  the  framers  of  the  Constitution  intended 
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the  prohibition  to  operate  only  against  special,  local,  or 
private  laws  which  are  in  ipsis  verbis  of  the  general  law. 
It  follows,  therefore,  that  we  are  constrained  to  hold  the 
act  of  September  26,  1903,  to  be  unconstitutional  and 
void. 

The  decree  appealed  from  is  reversed,  and  one  will 
be  here  rendered  sustaining  the  demurrer  to  the  bill. 

Reversed  and  rendered. 


Smith  V.  Chapman  &  Co, 

Assumpsit, 

(Decided  Dec.  20th,  IIKX).    42  So.  Rep.  817.) 

Courts;  Terms;  Duration  of  Term, — A  suiuiuoiis  was  i8siie<l  and 
served  o\\  the  defendant  on  October  8th,  returnable  to  the  Nov- 
ember term.  The  November  term  convened  on  the  7tli  of  that 
month,  and  on  Tuesday  following  the  convening  of  the  court, 
the  iilantiff  not  having  demanded  trial  by  jury,  and  the  de- 
fendant not  ai)])earing,  a  judgment  by  default  was  entered 
against  defendant.  Held,  that  under  the  terms  of  the  act 
(Local  Acts  11K)3,  p.  40,)  creating  the  county  court  of  (Jeneva 
county,  the  case  stood  for  trial  and  was  triable  on  the  day 
the  judgment  for  default  was  rendered. 

Appeal  from  Geneva  County  Court. 
Heard  before  Hon.  E.  F.  ElLsbbrry,  Special  Judge. 
Action  by  Chapman  &  Co.,  against  W.  H.  Smith.  From 
a  judgment  for  plaintiffs,  defendant  appeals.    Affirmed. 

W.  O.  MuLKEY,  for  appellant. — The  cause  was  not  at 
issue  on  Monday,  Nov.  7,  and  under  the  rules  of  prac- 
tice governing  the  county  courts  would  not  be  at  issue 
until  the  following  term  and  the  court  eiTeil  in  render- 
ing judgment  bv  default  on  Tuesdav,  the  8th  of  Novem- 
ber.—Acts  1903,  p.  537,  §  3308,  Code  1896. 

W.  R.  Chapman^  for  appellee. — No  brief  came  to  the 
reporter. 
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TYSON,  C.  J.— Under  the  act  establishing  the  court 
rendering  the  judgment  from  whtch  this  appeal  is  pros- 
(H^uted,  the  terms  of  the  court  are  required  to  be  holden 
on  the  first  Mtoday  in  eax^h  month,  and  "shall  continue 
until  the  causes  therein  pending  are  disposi^d  of." — Loc. 
Acts  1903,  p.  40.  The  tenth  section  of  the  act  provides 
"that  the  summonses  and  other  civil  process,  piei^efling 
the  trial,  shall  be  made  returnable  to  the  term  of  court, 
next  thereafter,  unless  the  same  are  issued  less  than 
three  days  before  such  term  in  which  event  they  shall  be 
made  returnable  to  the  next  succeeding  term,  and  when 
the  summons  in  any  civil  cause  has  been  executed  fif- 
teen days  or  moire  before  the  first  day  of  the  term  at 
which  it  is  returnable,  it  shall  stand  for  trial  at  such 
term,  unless  the  plaintiff  in  bringing  the  suit,  has  de- 
manded a  jury  trial,  as  herefn  provided,  or  unices  the 
defendant,  in  filing  his  plea  or  other  form  of  defense, 
has  demanded  a  jury  trial  as  herein  provided,  in  either 
of  which  events  the  cause  shall  stand  for  trial  at  the 
next  succee<ling  jury  term.  The  clerk  of  said  court  shall 
set  all  civil  and  criminal  causes  for  trial  on  such  days 
of  each  term  as  may  be  designated  by  him,"  etc.  The 
summons  in  this  case  was  issued  on  the  8th  day  of  Octo- 
ber, 1904,  returnable  to  the  November  term  of  the  court, 
which  convened  on  the  7th  day  of  that  month,  and  was 
served  on  the  defendant  on  the  day  it  was  issued.  On 
Tuesday,  the  day  following  the  convening  of  the  c(mit 
at  the  November  term,  the  d(»fendant  not  appearing,  a 
judgment  by  default  was  entertMl;  the  plaintiff  not  hav- 
ing demanded  a  jury  trial. 

The  contention  against  the  regularity  of  the  judg- 
ment is  that  the  defendant  had  the  whole  of  Monday, 
the  first  day  of  the  term,  within  which  to  plead,  and 
that  the  court  could  not  continue  its  session  on  Tuesday 
for  the  purpose  of  trying  the  cause.  This  is  clearly  in 
contravention  of  the  plain  language  of  the  act  quoted 
aboA'e,  as  well  as  the  spirit  of  it.  It  requiri^s  no  act  of 
the  court  to  continue  the  term  for  disposing  of  causes 
pending  therein.  By  the  express  words  of  the  law  cre- 
ating the  court,  the  term  is  continued  for  the  purpose 
of  disposing  of  all  cases  where  the  summons  has  been 
served  15  days  or  more  before  the  first  day  of  the  term. 
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All  such  cases  stand  for  trial  at  that  term,  unless  a 
jury  trial  is  demanded.  Of  course,  where  the  service  of 
the  summons  is  within  15  days  of  the  first  day  of  the 
monthly  term,  the  cause  would  not  stand  for  trial  at 
that  term.  But  such  is  not  the  condition  Of  this  case.. 
The  cause  stood  for  trial,  and  was  triable,  on  the  day 
the  judgment  by  default  was  rendered. 
Affirmed. 

Habalson,  Simpson,  and  Denson,  JJ.,  concur. 


Gillespie  v.  Campbell,    ' 

Assumpsit. 

(Decided  Feb.  7th,  1007.     43  So.  Rep.  28.) 

Administrator;  Action  Against;  Complaint. — The  complaint 
claimed  by  an  account  stated  against  the  administrator  of  a 
certain  date;  by  account  stated  between  plaiutifl  and  de- 
cedent on  the  same  date;  for  worlc  and  labor  done  for  dece- 
dent, and  averred  that  said  claim  was  verified  by  affidavit 
and  file<l  in  the  office  of  the  Judge  of  probate  within  twelve 
months  of  the  grant  of  letters  of  administration,  and  that 
all  the  counts  in  the  complaint  are  for  one  and  the  some 
cause  of  action.  Held,  sufficient,  as  against  the  objection 
that  It  fails  to  state  for  what  the  indebtedness  was  incurred; 
that  it  is  indefinite  as  to  whether  the  work  was  done  for 
the  administrator  or  for  the  decedent,  and  that  it  fails  to 
show  that  the  claim  was  filed  In  the  probate  court  within 
twelve  months  of  the  grant  of  letters  of  administration. 

Same;  Claim  Against  Decedent;  Verification;  Ametidm^mts, — 
The  omission  in  the  verification  of  the  claim  that  the  sum 
demanded  is  the  sum  due  after  allowing  all  proper  credits, 
is  an  amendable  defect  under  section  133,  Code  1806. 

EiHdence;  Best  Evidence;  Record  of  Court. — ^The  docket  entries 
made  by  the  probate  court  is  the  best  evidence  of  the  filing 
and  docketing  of  the  claim  against  the  estate  of  the  decedent. 

Administrators;  Claims  against  the  Estate;  Evidence;  Proof 
of  similar  Transactions. — In  an  action  against  the  admlnis- 
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trator  for  work  and  labor  done  for  deccHlent  during  his  last 
illness,  it  was  irrelevant  to  show  what  the  administrator  paid 
others  for  waiting  on  decedent  during  his  last  illness. 

Appeal  from  Jefferson  Circuit  Court. 

Heard  before  Hon.  A.  A.  Coleman. 

Action  by  Caroline  I.  Campbell  against  James  M. 
(rillespie,  administrator.  From  a  •judgment  for  plain- 
tiff, defendant  appeals.     Reversed  and  remanded. 

The  first  count  in  the  complaint  was  for  $191,  due  by 
the  administrator  as  such  by  account  made  hj  decedent 
on  the  5th  day  of  October,  1903.  The  second  count  was 
on  an  account  stated  between  plaintiff  and  decedent  on 
the  same  day.  The  third  count  was  for  work  and  labor 
done  for  decedent  and  his  wife  during  his  lifetime  and 
at  his  request  from  the  1st  day  of  March,  1903,  to  the 
5th  day  of  October,  1903,  with  the  additional  aver- 
ment that  said  claim  was  verified  by  affidavit  and  filed 
in  the  oflSce  of  the  judge  of  probate  of  Jefferson  county, 
Ala.,  and  was  for  the  money  claimed  in  all  the  counts 
of  this  complaint,  and  that  said  claim  was  filed  in  said 
probate  judge's  office  against  said  estate  on  the  24th 
day  of  August,  1904,  and  within  12  months  from  the 
grant  of  letters  of  administration;  and  plaintiff  avers 
that  all  the  counts  of  the  al>ove  complaint,  aie  for  one 
and  the  same  cause  of  action.  Demurrers  were  inter- 
posed as  follows:  "The  first  count  claims  for  money 
due  by  account,  but  fails  to  state  for  what  the  indebt- 
edness was  incurred.  The  third  count  is  indefinite  as 
to  whether  the  work  was  done  for  the  administrator  or 
the  intestate.  The  third  count  does  not  allege  that  the 
work  [Ind  labor  was  done  by  plaintiff  during  the  life- 
time of  the  intestate.  The  complaint  does  not  show 
whether  the  claim  was  for  the  account  stateii  men- 
tioned in  the  second  count,  or  for  work  and  labor 
claimed  in  the  third  count.  The  complaint  does  not  state 
that  the  claim  filed  against  the  estate  of  the  decedent 
in  the  probate  court  was  verified  by  affidavit.  The 
complaint  does  not  state  that  said  claim  filed  in  the 
probate  court  was  filed  Avithin  12  months  after  letteis 
of  administration  were  granted.  It  does  not  appear 
what  claim  was  filed  in  said  probate  court.    It  does  not 
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appear  that  said  claim  was  filed  in  said  probate  court, 
verified  by  affidavit,  within  the  time  prescribed  by  law, 
rteHcribing  said  claim  with  certainty.  It  does  not  ap- 
I)(»ar  from  the  comphiint  by  whom  the  siiid  claim  al- 
leged to  have  been  filed  was  verified."  These  demur- 
rers being  overruled,  the  defendant  filed  several  pleas, 
not  necessary  to  be  here  set  out,  on  which  issue  was 
joined.  The  claim  offered  in  evidence  was  verified  as 
follows:  "Before  me,  Jasper  Satterfield,  a  notary  pub- 
lic in  and  for  said  county,  in  said  state,  personally  ap- 
p(^u'ed  Caroline  I.  Campbell,  who,  being  duly  sworn 
l>y  me,  deposes  and  says  that  the  above-stated  account 
is  true  and  correct,  and  that  it  is  past  due  and  unpaid." 
i^ubscribed  and  signed  by  Caroline  Campbell,  and  at- 
tested by  Jasper  Satterfield,  notary  public.  Indorsed: 
^*Filed  in  office  this  the  24th  day  of  August,  1904,  as 
a  claim  against  the  estate  of  John  G.  Gillespie,  de- 
ceased. (Signed)  J.  P.  Stiles,  Judge  of  Probate."  The 
(iefemlant  objected  to  the  introduction  of  this  evidence, 
Iteeause  it  was  not  sworn  to  in  the  manner  required  by 
law,  and  because  the  claim  is  not  shown  to  have  been 
Hitnl  and  docketed  by  the  pr-obate  judge  as  required  by 
law.  Upon  examination  of  the  defendant  as  a  witness, 
the  plaintiff  asked  the  defendant  "what  he  had  paid 
Jane  Rho<ly,  his  daughter,  to  stay  with  the  intestate  the 
last  three  months  of  his  last  illness."  Objection  was  in- 
terposed by  defendant,  and  was  overruled  by  the  court. 

John  W.  ToMrjNSON,  and  J.  G.  Crews,  for  appel- 
lant.— The  claim  against  the  estate  was  not  properly 
verified.— §  133,  Code  1896.  Evidence  of  what  the  ad- 
ministrator paid  another  for  alleged  services  for  the  de- 
e(»jised  is  iimdmissible. — CoJJins  v.  Fourier ^  4  Ala,  647; 
A'.  (\  M,  &  7?.  R.  7?.  Co.  V.  Burton,  97  Ala.  240.  The 
verdict  not  being  regularly  found  and  declared  in  open 
court,  did  not  entitle  the  prevailing  party  to  a  judg- 
ment thereon. — Jdcksmi  v.  The  State,  102  Ala.  76; 
hncif  V.  The  State,  97  Ala.  77;  28  A.  &  E.  Ency.  P.  & 
P.  p.  417.  The  filing  and  docketing  of  a  claim  against 
the  estate  must  be  shown  by  the  best  evidence. — Korne- 
fffii/  t\  Meyer,  135  Ala.  141. 
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John  D.  Strange,  for  appellee. — There  was  no  ob- 
jection to  the  verdict  as  it  was  returned. — Orace  v,  Mc- 
Kissack,  49  Ala,  163,  and  authorities  there  cited. 

DOWDELL,  J. — The  complaint  was  on  the  common 
counts.  We  fail  to  see  any  merit  in  the  demurrer  to 
the  complaint  as  amended. 

The  account  as  filed  in  the  probate  court  was  not  ver- 
ified as  required  by  the  statute.  The  verification  omit- 
ted the  words,  "after  allowing  all  proper  credits." — 
Section  133,  Code  1896.  But  by  the  provisions  of  this 
statute  this  defect  or  insufficiency  of  the  verification 
may  be  cured  by  amendment. 

In  K(yrnegay  v.  Mayer,  135  Ala.  141,  33  South.  36,  it 
was  decided  that  the  highest  and  l>est  evidence  of  the 
filing  and  docketing  of  the  claim  in  the  probate  court  is 
the  docket  entries  there  made. 

What  the  administrator  paid  some  other  person  for 
waiting  on  the  deceased  during  his  last  illness  was 
wholly  irrelevant  and  immaterial.  It  was  error  to  ad- 
mit this  evidence  against  the  objection  of  the  defend- 
ant, and  for  this  error  the  case  must  he  reversed.  As 
the  judgment  must  be  reversed,  and  the  cause  remand- 
ed for  another  trial,  it  is  unnecessary  to  consider  the 
question  of  the  court's  receiving  the  verdict  after  the 
jury  had  been  discharged  by  the  clerk  without  an  order 
of  the  court 

Reversed  and  remanded. 

Tyson,  C.  J.,  and  Anderson  and  MoOlellan,  JJ., 
concur. 


Youngr,  ef  al.  v.  Garber, 

Assumpsit, 

(Decided  Dec.  19tb,  190C.    42  So.  Rep.  867.) 

Money   Had   and   Received;   OhUgation   to    Repay, — A    landlord   as- 
signed and  transferred  the  rent  note  before  its  maturity.    Af- 
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ter  the  transfer  of  the  rent  note,  the  land  was  sold  under 
execution  against  the  landlord.  The  purchased  at  the  execu- 
tion sale,  without  notice  of  the  transfer  of  the  note,  collcted 
the  rent;  Held,  the  transferee  of  the  note  was  entitled  to  re- 
cover the  rents  collected  by  the  purchaser,  in  an  action  for 
mony  had  and  received. 

Appeal  from  Hale  Circuit  Court. 

Heard  l)(»fore  Hon.  B.  M.  Miller. 

Action  by  J.  B.  Garber  against  H.  T.  Young  and  an- 
other for  money  had  and  received.  From  a  judgment 
lor  plaintiff,  defendants  appeal.    Affirmed. 

The  case  was  tried  upon  the  following  agreed  state- 
ment of  facts:  On  the  19th  day  of  December,  1900, 
George  Washington  owned  a  certain  piece  of  land, 
which  on  said  day  he  Tented  to  Margaret  Williams,  for 
the  year  1901,  for  750  pounds  of  middling  lint  cotton, 
or  it«  equivalent  in  money  at  9  cents  per  pound,  at  the 
option  of  the  holder  of  the  note.  That  before  the  ma- 
turity of  said  note  the  lands  belonging  to  George  AVash- 
ington  were  sold  under  execution,  and  the  defendant 
George  Young  bcx»ame  the  purchaser  thereof,  and  had  a 
good  and  lawful  conveyance  therefor,  under  execution 
siile.  That  H.  T.  Young,  for  George  Young,  on  the  day 
after  the  maturity  of  the  note,  collected  the  rents,  to-wit, 
^iiO^  and  has  not  accountetl  to  the  plaintiff  for  the  same. 
That  prior  to  the  institution  of  the  suit,  that  resulted  in 
a  judgment  against  Washington  and  the  subsequent  sale 
under  it,  the  note  made  to  Washington  was  transferred 
to  plaintiff  in  the  usual  course  of  trade  and  for  a  val- 
uable consideration.  The  defendants  knew  nothing  of 
the  transfer  of  the  note  to  plaintiff  at  the  time  the  rent 
was  collected. 

Thomas  E.  Knight,  for  appellant. — The  present  ac- 
tion cannot  be  maintained.  The  action  for  money  had 
and  received  is  based  upon  an  implied  assumpsit,  and, 
like  that  for  use  and  occupation  of  land,  cannot  be  gen- 
erally maintained  against  one  holding  lands  adversely 
or  in  repudiation  of  the  plaintiff's  title,  at  the  time  of 
the  defendant's  occupation  or  the  collection  of  rents  by 
him. — Lockhart  v.  Barton,  78  Ala.  189;  Price  v.  Pick- 
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ett,  21  Ala.  741;  Fielder  v.  Childs,  73  Ala.  567;  Weaver 
V.  JoneSy  24  Ala.  423.  Although  there  may  have  been  a 
previous  attempt  to  transfer  the  lent  claim,  all  the  rent 
which  has  not  matured  passed  to  the  purchaseis  at  a 
judicial  sale  of  land  which  is  at  the  time  held  by  a  ten- 
ant under  an  undetermined  lease. — KirkjHjUrwk  rf  Co. 
V.  Boyd  &  Boyd,  90  Ala.  449. 

deGraffinried  &  EviNS,  for  appellee. — The  right  of 
plaintiff  to  recover  in  this  case  is  affirmatively  settknl 
by  the  case  of  Alabama  Gold  Life  Insurance  Compatiy 
V,  Oliver,  78  Ala.  158,  which  cannot  be  distinguisluHl 
from  the  case  at  bar. 

SIMPSON,  J. — This  was  an  action  for  money  had 
received,  brought  by  tlie  appellee  (plaintiff)  against  the 
appellants  (defendants).  The  amount  in  controversy 
was  originally  due  on  a  note  given  by  one  Margaret  Wil- 
liams to  (me  Washington,  who  at  that  time  was  the  own- 
er of  the  land,  which  note  was,  for  a  valuable  consider- 
ation, and  before  its  maturity  transferred  to  the  plain- 
tiff. After  said  transfer  of  said  rent  note,  the  land,  for 
the  rent  of  which  the  note  was  given,  was  sold  under  an 
execution  against  said  Washington  to  the  defendant, 
and  said  defendant,  without  notice  of  the  transfer  of 
said  rent  note,  collected  the  amount  of  rent  due  by  the 
tenant.  The  (mly  question  argued  by  counsel  is  as  to 
the  right  of  the  phiintiff  to  recover  said  money  in  this 
form  of  action. 

It  is  insisted  on  the  part  of  the  appellants  that  the 
plaintiff  could  not  recover  in  this  form  of  acti.on,  b(*- 
cause  the  action  of  assumpsit,  for  mcmey  had  and  n*- 
ceived,  rests  upon  an  implied  promise;  and  the  case  of 
Lockhard  r.  Barton,  78  Ala.  189,  and  others  are  cittnl 
to  the  point  that  a  partj^  who  has  collected  rents,  undt^r 
claim  of  right,  while  occupying  the  land  in  question  ad- 
versely to  the  party  entitled,  cannot  be  made  to  account 
for  it  in  an  action  for  money  had  and  receivcnl.  The 
reason  given  for  tlie  decision  in  that  and  similar  cases 
is  that  "the  title  to  lands  cannot  be  tried  collaterally  in 
a  personal  action."  On  the  other  hand,  it  is  clearly  de- 
cided by  the  decisions  of  this  and  other  courts  that, 
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while  rent  is  an  incident  to  the  reversion,  and  if  the  land 
is  conveyed  before  the  rent  falls  due,  without  reserva- 
tion, the  party  who  owns  at  the  time  the  rent  falls  due 
is  entitled  to  the  rent,  yet  the  rent  may  be  servered  from 
the  reversion  by  the  owner  of  the  land,  and  if  he  assigns 
the  rent  note  before  the  land  is  sold  either  by  his  own 
conveyance,  or  under  legal  proceedings,  the  rent  having 
thus  l)een  s(*veied,  the  assignee  of  the  note  is  the  legal 
owner  of  the  amount  due  thereon,  and  the  purchaser  of 
the  land  does  not  acquire  any  right  to  the  rent. — Ala. 
(loUl  Life  Ins,  Co,  v,  Oliver,  78  Ala.  158,  161.  After  the 
rent  has  thus  btHMi  a.ssigne<l  it  has  become  simply  a  per- 
sonal debt  (though  secured  by  a  lien  on  the  crops),  and 
is  not  an  incident  to  the  reversion  at  all.  The  defend- 
ants in  this  case  were  not  holding  the  land  adversely 
to  the  plaintiff,  for  the  plaintiff  claimed  no  interest  in 
the  land  at  all,  and  there  was  and  is  no  controversy 
about  the  title.  It  is  simply  a  case  where  the  defend- 
ant has  collected  a  note  Avhich  belonged  to  the  plaintiff. 

The  action  of  assumpsit  for  money  had  and  receive<l 
is  an  "action  in  its  spirit  and  purpose  ♦  ♦  ♦  likened  to 
a  bill  in  etjuity,  and  is  an  exceedingly  lil>eral  action, 
and  will  always  lie  where  a  defendant  has  in  his  hands 
money  which,  ex  anjuo  et  bono,  he  ought  to  refund  to  the 
phuntiff,''—lfiifiht(m  v.  Davis,  127  Ala.  279,  288,  28 
South.  476.  The  case  of  Kirkpatriek  v,  Boyd,  90  Ala. 
449,  7  South.  913  is  not  in  conflict  with  what  has  been 
said.  In  that  ciise  the  rent  was  not  assigned  until  after 
the  execution  had  Innm  issued  and  was  in  the  hands  of 
the  sheriff,  and  the  reason  given  for  that  decision  is  that 
the  execution,  in  the  hands  of  the  officr,  operated  as  a 
lien  upon  the  entire  interest  in  the  land,  and  the  defend- 
ant in  execution  could  not,  after  the  lien  had  attachcNl, 
impair  its  value  by  assigning  the  rent.  It  results  that 
the  action  of  the  court,  in  giving  the  general  charge  in 
favor  of  the  plaintiff,  Avas  correct. 

The  judgment  of  the  court  is  affirmed. 

Tyson,  C,  J.,  and  IIarai^on  and  Denson^  JJ.,  con- 
cur. 
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Torry  v.  Krauss. 

Assumpsit. 

(Decided  Feb.  14th,  1907.    43  So.  Rep.  184.) 

1.  Bankruptcy;   Discharge;   New   Promise. — A   clear,   distinct,    un- 

equivocal promise  to  pay  a  debt  discharged,  made  after  promi- 
sor has  been  adjudgeil  a  bankrupt,  will  support  an  action  at 
law. 

2.  Same;  Pleading. — Tinder  a  promise  to   pay   a   discharged   debt 

by  the  bankrupt,  the  creditor  may  proceed  upon  the  promise, 
or  may  sue  on  the  original  debt,  and  reply  the  new  i)romlae 
to  a  plea  of  the  discharge  in  bankruptcy. 

3.  Same;  New  Promise;  Deflniteness. — A   promise  to  pay  a  debt 

discharged  as  soon  as  he  is  able  binds  the  debtor,  and  is  not 
void  for  uncertainty. 

4.  Same;  Action  on  Promise;  Evidence. — In  an  action  on  a  new 

promise  to  pay  a  discharged  debt  It  is  necessary  to  allege 
and  prove  defendant's  ability  to  pay,  where  the  promise  was 
that  he  would  pay  as  soon  as  able;  and  proof  of  ability  to 
borrow  money  is  not  sufficient. 

5.  Same. — ^Where  the  evidence  did  not  disclose  that  the  promisor 

had  property  other  than  his  salary,  which  was  necessary,  im- 
disputedly,  to  support  his  family,  he  was  entitled  to  a  direc- 
tion of  the  verdict,  and  It  was  not  prejudicial  error  to  ex- 
clude evidence  of  his  ability  to  borrow  money. 

6.  Evidence;  Conclusions. — In  order  to  determine  bankrupt's  abil- 

ity to  pay  it  was  permissible  to  ask  him  how  much  of  his 
income  was  necessary  for  the  support  of  his  family,  as  such 
a  statement  was  the  statement  of  a  collective  fact  and  not 
a  conclusion. 

7.  Bankruptcy ;  Discharge;  New  Promise;  Action;  Evidence. — In  an 

action  on  a  new  promise  to  pay  a  discharge  debt,  an  inquiry 
as  to  defendant's  earnings  two  years  subsequent  to  the  com 
mencoment  of  the  suit,  was  not  proper. 

8.  Same;  Income  of  Debtor;   Use  of. — ^A  debtor,  liable  on  a  new 

promise  to  pay  a  debt  discharged  as  soon  as  he  Is  able,  is 
not  required  to  guage  his  expenditures  for  the  support  of 
himself  and  family  so  as  to  enable  him  to  meet  the  obligation. 
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Appeal  from  Mobile  Circuit  Court. 
Heard  before  Hon.  Sam^l  B.  Browne. 
Action  by  J.  B.  Torrey  against  D.  Kraus.    Judgment 
for  defendant,  and  plaintiff  appeals. 

Inge  &  Armbreciit,  for  appellant — The  court  erred 
in  permitting  the  witness  to  state  that  it  took  every  cent 
of  his  income  to  support  his  family  at  the  time  the  suit 
was  instituted.  This  was  a  conclusion.  The  court 
erred  in  refusing  to  permit  plaintiff  to  show  what 
Krauss  was  receiving  at  the  time  of  the  trial. — Fciblc- 
man  V.  Manchester  F,  Asso.  Co.,  108  Ala.  198;  L.  &  N. 
R.  It,  Co.  V.  Hwrt,  101  Ala.  44.  A  party  may  ask  his  own 
witness  whether  or  not,  on  a  former  occasion  he  has 
made  statements  inconsistent  with  his  testimony  on  the 
trial. — Hcmmingtofi  v.  Oaa'th,  51  Ala.  531;  White  t\ 
Tlie  Htate,  87  Ala.  26;  Thonias  v.  The  State,  117  Ala. 
181.  The  refusal  of  the  court  to  permit  plaintiff  to 
show  the  ability  of  defendant  to  borrow  money  was  er- 
ror.— Knmcss  v.  Torxey,  40  South.  956. 

R.  W.  Stoittz,  for  appellee. — Under  the  issues  in  this 
case  it  was  necessary  to  prove  that  defendant  became 
able  to  pay  the  indebtedness  at  or  before  the  suit  was 
tried.  If  ability  to  pay  was  not  present  until  after  suit 
fil(»d  the  suit  was  premature. — Hooper  v.  Birchfield,  115 
Ala.  226;  Carter  v.  Peck,  121  Ala,  636;  L.  d  N.  R.  R.  Co. 
V.  Quinn,  39  South.  616;  Birmingham  Belt  R,  R,  Co.  v. 
(ir9'(;anoHS,  37  South.  929.  The  question  propounded  to 
defendant  as  to  what  it  took  to  support  his  family  calknl 
for  a  collective  statement  of  fact«  and  not  a  conc'lusion. 
— SMfer  V.  Hausmwn,  139  Ala.  237.  Under  the  evidence 
in  this  case  the  court  might  well  have  given  deft^ndant 
the  affirmative  charge,  and  if  error  intervencMl  it  was 
without  injury. — Griffin  v.  Ba.^s  d  Co.,  135  Ala.  490. 

DENSON,  J. — The  plaintiff  declared  on  a  pronnssary 
note  for  ^175,  executed  (m  the  18th  day  of  October, 
1899,  by  the  defendant,  payable  to  McMillan  Bros.,  90 
days  after  date,  which  note,  it  is  averred,  was  duly  as- 
signed to  the  plaintiff.  The  defendant  pleaded  a  dis- 
charge in  bankruptcy  in  bar  of  the  action.    The  plain- 
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tiflf  replied  that  after  the  defendaiit  had  been  adjudged 
a  bankrupt,  and  after  being  discharged,  the  defendant 
l)r()niis(Hl  to  pay  the  debt  for  which  the  suit  was  brought 
as  soon  as  he  biH*anie  able,  and  averred  in  replication 
tliat  "the  defendant  is  now  able  to  pay  the  debt."  Issu(» 
was  joined  on  the  replication,  and  trial  had  thereon, 
but  at  the  conclusion  of  the  evidence,  on  the  defendant's 
motion,  the  court  excluded  "the  evidence  having  refer- 
ence to  advances  of  loans,  because  it  is  not  property, 
and  does  not  show  an  ability  to  pay,  but  only  an  ability 
to  borrow." 

It  is  the  settleil  doctrine  of  this  court,  supp(U't(Ml  by 
adjudications  of  the  courts  of  other  jurisdictions,  that 
after  a  debtor  has  been  adjudged  a  bankrupt  he  niaj^  by 
a  new  promise  to  pay  the  original  debt,  if  clear,  distinct, 
and  une(|uivocal,  become  liable  therefor  in  an  action  at 
law;  and  the  crcnlitor  may  sue  directly  on  the  new  prom- 
is(*,  or,  at  his  election,  on  the  original  debt,  and  reply 
the  new  promise  to  a  plea  setting  up  the  discharge  in 
l>ankruptcy. — Wolff  v,  Eborleiji,  74  Ala.  99,  49  Am. 
Rep.  809 ;'Griel  v.  Solomon,  82  Ala.  85,  2  South.  322,  (>0 
Am.  Rep.  733;  Kram  v.  Torry,  146  Ala.  548,  40  South. 
956,  and  casc^  there  cited.  In  Oriel  v,  Holomon,  i<npra, 
it  is  said :  "Such  a  promise  may  be  either  absolute,  or 
it  may  be  conditional.  But,  if  dependent  on  a  condition 
or  contingency,  this  fact  must  l)e  stated  by  the  pleader ; 
and  it  must  be  averrcMl  and  proved  that  the  condition 
has  l)een  performed,  or  the  ccmtingency  has  happenetl.  A 
promise  to  i)ay  so  soon  as  the  bankrupt  is  able  is  a  valid 
condition,  not  void  for  uncertainty,  and  is  so  held  gen- 
erally l>y  the  authorities.  Rut,  to  l>e  available,  the* 
promise  must  be  averred  in  the  proper  form,  and  satis- 
factory proof  adduced  of  the  defendant's  ability  to  pay; 
that  is,  the  fact  that  he  has  sufficient  j)roperty  or  nu*5ins 
to  pay."— J/a.sY>7/  t\  Hvfjlutrt,  9  R.  Mon.  (Ky.)  480;  Mil- 
liard on  Rankruptcv,  226;  Krau^  v.  Torry ^  146  Ala. 
548,  40  South.  956. 

When  the  case  was  here  on  a  former  appeal,  we  said, 
through  Dowdell,  J. :  "That  the  defendant  may  borrow 
money  is  not  alone  sufficient  to  show  his  ability  to  pay 
his  debts;  for  he  might  borrow  on  the  l)are  face  of  his 
word  and  promise,  as  many  good  men  have  done,  with- 
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out  owning  any  property  whatever.  This  is  not  what 
the  hiw  means  in  sueh  a  ease,  when  speaking  of  his  abil- 
ity to  pay,  coui)led  with  his  promise  to  pay  when  lie  was 
able;  but,  as  stated  in  the  authority  above,  it  means  that 
he  has  sufficient  property  or  means  to  pay.  Proof  of 
ability  to  borrow  might  be  competent  as  a  circumstance 
in  evidence  for  the  consideration  of  the  jnry,  in  deter- 
mining whether  the  defendant  had  sufficient  property  or 
means  wherewith  to  pay,  but  not  of  an  ability  to  pay 
without  such  property  or  means.  The  trial  court  schmiis 
to  have  prociHMied  upon  the  theory  that  ability  to  bor- 
row was  evidence  of  ability  to  pay.  This  theory  was  er- 
rone<ms."— /i  rai/7.^  v.  Torn},  146  Ala.  548,  40  South.  950. 
There  was  no  effort  made  to  show  that  the  defendant 
had  any  means  or  property  apart  from  his  salary  of  $300 
l)er  month,  and  the  undisputed  proof  showed  that  it  re- 
quired all  of  the  salary  to  support  the  defendant  and 
his  family;  so  that,  in  accordance  with  the  ruling  made 
in  the  case  on  the  former  appeal,  the  defendant  was,  on 
the  evidence  as  it  stood  when  the  case  was  closed,  enti- 
tle<l  to  the  general  affirmative  charge,  if  it  had  been  re- 
quested in  writing.  This  being  true,  it  follows  that 
there  was  no  error  prejudicial  to  the  plaintiff  in  grant- 
ing the  motion  made  by  the  defendant  to  exclude  the 
evidence. — Griff  in  v.  Bass  Foundry  d-  MdcMne  Co,,  135 
Ala.  490,  33  South.  177. 

The  question  ])ropounded  to  the  defendant  on  his 
cross-examinaticm  by  his  counsel,  namely,  "IIow  much  of 
your  income  was  it  necessary  for  you  to  use  for  the  sup- 
port of  yourself  and  family  at  the  time  this  suit  wa*s 
instituted?"  was  not  subject  to  the  objection  that  it 
called  for  a  conclusion  of  the  witness.  That  which  was 
called  for  was  cmly  a  collective  fact,  or  shorthand  ren- 
dering of  the  facts. — ^Imfer  r.  Hausman,  139  Ala.  237, 
241,  35  South.  (591,  and  casi^  there  cite<l. 

The  C(mrt  properly  sustained  the  objections  pro- 
pounded to  the  defendant  on  his  rebuttal  examination, 
by  the  plaintiff,  the  rulings  in  reference  to  which  are 
covered  by  the  second,  third,  and  fcmrth  grounds  in  the 
assignment  of  errors.  On  the  former  appeal  it  was  held 
that  the  inquiry  in  respect  to  the  defendant's  earnings, 
and    necessarily    his    net    earnings    after    paying    his 
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family  expenses,  should  be  limited  to  the  time  previous 
to  the  commencement  of  the  suit.  The  question  under 
consideration  called  for  evidence  relating  to  transac- 
tions or  conditions  subsequent  to  the  commencement  of 
the  suit — two  years  subsequent.  Moreover,  while  such 
a  course  might  be  commendable,  we  know  of  no  rule  of 
law  by  which  the  defendant  should  be  required  to  gauge 
his  family  expenditures  so  as  to  make  himself  possessor 
of  means  to  meet  promises  of  the  kind  in  question.  It 
may  well  be  that  a  person  receiving  a  stipulated  sum  as 
a  monthly  income,  and  consuming  it  all  in  the  support 
of  his  family,  would,  if  that  sum  should  be  reduced  by 
one-half,  endeavor  to  curtail  family  expenses,  so  that 
they  would  not  exceed  the  income.  At  the  same  time, 
"the  laws  of  the  land  do  not  require  that  a  debtor  whose 
fiimily  is  in  need,  or  who  ii^  himself  exhausted  by  a  pro- 
tracteil  struggle  with  poverty  and  misfortune,  should 
prefer  a  creditor  to  his  family,  or  that  he  should  appro- 
priate his  earnings  to  the  payment  of  a  debt  from  which 
the  judgment  of  the  law  has  released  him,  rather  than 
to  the  support  of  his  faniilv  or  to  his  own  comfort.'' — 
Allen  V.  Fcrgmon,  18  Wall.^CU.  S.)  1,  21  L.  Ed.  854. 

Furthermore,  if  the  witness  had  answennl  the  ques- 
tion in  the  affirmative,  or  as  the  plaintiff  desirtni,  yet 
the  uncontradicted  evidence  that  all  of  defendant's  earn" 
ings  were  consumed  in  the  support  of  his  familj'  prior 
to  the  commencement  of  the  suit  would  have  remained 
before  the  jury;  and  it  was  not  proposed  by  the  plain- 
tiff to  show  that  any  of  the  earnings  were  save<l. 

We  find  no  error  prejudicial  to  the  plaintiff  in  the 
record,  and  the  judgment  appealed  from  is  affirmcnl. 

Tyson,  0.  J.,  and  Dowdell  and  Simpson,  JJ.,  con- 
cur. 
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Armour  Packingr  Company  of  La.,  Ltd. 
V.  Vinegar  Bend  Lumber  Co. 

AHStimpsit, 

(Decided  Dec.  2(Hh,  1906.    42  So.  Rep.  86C.) 

1.  Corporations;  Foreign  Corporations;  Right  to  do  Business  in  this 

State. — ^Tbe  State  lias  the  power  to  require  a  foreign  cor- 
IK)nition  doing  business  in  this  State  to  file  with  the  secreta- 
ry of  State  a  certified  copy  of  its  articles  of  incorporatiop,  as 
provided  by  section  232  of  the  constitution  of  1001. 

2.  Same. — A  foreign  corporation  .which  was  doing  business  in  this 

State  at  the  time  of  the  adoption  of  the  Constitution  of  1901, 
having  complied  with  all  the  provisions,  of  the  Constitution 
and  statutes  enacted  prior  to  that  time,  must,  in  order  to 
continue  to  do  business  thereafter,  comply  with  Section  232 
of  the  Constitution  of  1901. 

3.  Same. — Section  232,  Constitution  1901,  Is  prohibitory  and  man- 

datory, and  it  Is  unlawful  for  a  foreign  corporation  to  trans- 
act business  in  this  State  without  complying  with  its  re- 
(|uir(»ments,  although  no  penalty  for  its  violation  is  pre- 
scribed, and  it  is  not  de<*lared  that  contracts  entered  into 
by  foreign  cori)oratious  without  a  compliance  therewith  are 
void. 

4.  Payments;  Application;  Legal  and  Illegal  Claims. — Where  a  for- 

eign corporation,  which  had  not  complied  with  Section  232 
of  the  Constitution,  sold  goods  to  a  buyer  and  shipped  a  part 
of  them  from  its  warehouse  in  Alabama  to  a  point  outside 
of  the  State,  and  the  balance  to  the  buyer's  place  of  business 
in  Alabama;  and  the  buyer  made  payment,  without  directing 
the  application  thereof,  in  an  amount  more  than  enough  to 
pay  for  the  goods  shipped  outside  the  State,  such  payments 
must  be  applied  to  such  debts  as  the  debtor  was  legally  bound 
to  pay,  and  the  foreign  corporation  had  no  right  to  apply  the 
payments  to  the  extinguishment  of  the  claim  that  was  illegal, 
even  conceding  that  the  Constitution  did  not  apply  to  the 
sale  of  the  goods  shipped  outside  of  the  State. 

Appeal  from  Mobile  Circuit  Court. 
Heard  before  Hon,  Samuel  B.  Browne. 
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Action  by  the  Armour  Packing  Company  of  Louis- 
iana, Limited,  against  Vinegar  Bend  Lumber  Company. 
From  a  judgment  for  defendant,  plaintiff  appeals.  Af- 
firmed. 

This  was  an  action  brought  by  appellant  against  the 
appellee  in  the  circuit  court  of  Washington  county, 
«(H»king  to  recover  the  sum  of  $346.89  due  by  account. 
The  cause  was  removed  by  agreement  of  parties  to  the 
circuit  court  of  Mobile  county.  The  defendant  inter- 
posed the  following  pleas :  "('omc^  the  defendant,  and 
for  further  plea  in  this  cause,  entitl(»d  a-s  almve  on  the 
docket  of  this  court,  says  that  the  plaintiff  is  a  foieign 
corporation,  and  the  account  herein  sued  upon  is  on  ac- 
count of  shipment  of  goods  on  orders  of  the  defendant 
given  to  persons  acting  for  plaintiff  in  the  state  of  Ala- 
bama, and  the  goods  Avere  shipped  during  the  month  of 
August  and  September,  1902,  from  the  store  and  warc^ 
house  of  the  plaintiff  in  Mobile,  Ala.,  as  follows,  viz. : 
$987.59  worth  of  said  goods  were  shipped  to  Turner, 
Sliss.,  and  i(H*eiv(Ml  by  the  defendant  at  its  principal 
l)lace  of  business  at  Vinegar  Bend,  Ala.,  and  the  balance 
of  said  goods,  amounting  to  $399.99,  were  shippcnl  to  de- 
fendant's place  of  business  in  the  state  of  Alabama.  That 
the  defendant  made  payments  to  the  plaintiff  generally, 
without  directing  their  application,  on  account  of  its 
purchases  of  said  goods,  as  follows,  viz. :  $693.79  on,  to- 
wit,  15th  of  November,  1902;  $346.89  on,  to-wit,  March, 
1903.  And  the  defendant  avers  as  negative  matter  that 
the  plaintiff  had  not  complied  with  the  laws  of  the  state 
of  Alabama,  so  as  to  entitle  the  plaintiff  to  do  business 
in  this  state,  in  that  it  had  not,  at  the  time  of  the  said 
transactions  with  defendant  in  the  matter  of  the  order 
and  shipmens  of  said  goods,  filed  with  the  secretary  of 
stale  of  state  of  Alabama  a  certified  copy  of  its  articles 
of  incoiporation  or  association."  Demurrers  were  in- 
tc^rposed  to  this  plea :  Because  it  is  double,  in  that  it 
attempts  to  set  up  payment  of  the  account  sueil  on  and 
also  the  failure  of  the  plaintiff  to  comply  with  the  laws 
of  Alabama,  so  as  to  entitle  it  to  do  business  in  this 
state;  and  because  it  fails  to  set  out  any  facts  showing 
payment  of  the  account  sued  on,  nor  does  it  allege  that 
the  plaintiff  was  not  doing  business  in  this  state  prior 
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lo  the  time  when  the  Constitution  of  Alabama,  provid- 
iiijir  that  no  foreign  corporation  shall  do  any  business  in 
this  state  without  filing  with  the  secretary  of  state  a 
(vrtified  copy  of  its  artich^s  of  incorpcu'ation  or  associa- 
tion, iH^came  eflfective;  and  Ixn-ause  said  plea  fails  to 
aHege  that  the  goods  shipped  by  plaintiff  to  Turner, 
Miss.,  have  been  paid  for;  and  because  said  plea  fails 
to  alh»ge  that  the  payments  made  by  defendants  to  the 
aiiKmnt'  of  the  purchase  price  of  the  goods  shipped  by 
])h\intiff  to  Turner,  Miss.,  wtTe  made  in  payment  of 
siiid  goods.  Thwe  demurrers  were  overruled,  and  the 
judgment  was  for  defendant  uijon  its  plea. 

Mitchell  &  Tonsmere,  for  appellant. — Section  232 
of  the  Constitution  of  1901,  d()es  not  apply  to  foreign 
rnrporations  which  were  doing  business  in  this  state  at 
the  time  the  Constitution  went  into  eflfect,  and  which 
had  couiplietl  with  all  the  laws  of  the  state  existing  at 
that  i\\m\—Htate  v.  HmtfonI  Fire  1nf<.  (V>.,  91)  Ala.  221 ; 
S(»utlieriand  on  Statutory  Construction,  §  4(54;  Black 
on  Interpretation,  p.  252;  Lt/dcvlcr  v.  liabcfxk,  55  N.  J. 
Law,  394;  State  v.  Cfmnell, -tli  N.  J.  L.  106;  Umton  r. 
Mrrriam,  33  Minn.  271.  It  will  l)e  pr(»sunuKl  in  the  ab 
s<'iuv  of  proof  to  the  ccmtrary  that  foreign  corporations 
liave  complied  with  the  laws  of  the  state  in  reference  to 
tloiiijr  business  therein. — 13  A.  &  K.  Ency.  of  Law  (2nd 
K«l.}  903;  Murphrw*  on  Foreign  Corix)rations,  §  9(5. 
Where  the  (*omplaint  d(K»s  not  show  that  plaintiff  is  a 
foNMgn  cor]>oration  the  burd(*n  is  upon  the  defendant 
to  s«  t  up  that  fact  and  prove  it  and  to  show  that  it  has 
not  complied  with  the  laws  of  the  state. — Christ  km  r. 
.1.  I\  J/.  rv>.,  89  Ala.  198;  Ei<l(ir<i  v,  X.  Y,  li.  ct  />.  Asm,, 
\;l\  Ala.  484;  (5  Thompson's  (V)rp.  S  (5345;  2  Enc.  of  Ev- 
iilenct*,  803.  The  state  in  its  st3V(Teign  capacity  is  the 
only  party  who  can  taUe  advantage  of  the  failure  of  the 
foreign  corporations  to*  comply  with  its  laws. — Dcr- 
nntjrr  r.  Derringer^  1  Am.  St.  Kep.  150;  Foster  r, 
Iktrher  Lhr.  Co.,  4t^  Am,  St.  Rep.  859. 

(^'harles  M.  Bro.mrerg,  and  Massey  WiLvSon,  for  ap- 
IxlhK*. — The  g rantin g  of  the  motion  of  appellee  to  strike 
from  the  file  the  re^plication  to  the  9th  plea  cannot  be 
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considered  rh  it  is  not  presented  by  bill  of  exceptions. — 
Gaston  v,  Marengo  County,  139  Ala.  465;  Joties  v.  An- 
niston,  138  Ala.  199;  Southern  Ry.  Co.  v.  Cranshaw,  136 
Ala.  572.  The  1st  grounds  of  demurrer  to  the  9th  plea 
was  properly  overruled. — 4  Mayf.  Dig.  p.  468.  The  sec- 
ond ground  was  also  properly  overruled. — 4  Mayf.  Dig. 
468.  The  matter  of  doing  prior  business  in  the 
state  suggested  by  demurrer,  if  meritorious,  is 
in  avoidance  and  must  he  presented  by  way  of 
replication.— Code  1896,  §  3309;  Culberson  t\  A, 
T.  d  B.  Co.,  107  Ala.  457.  The  state  has  au- 
thority to  exclude  foreign  corporations  altogether 
and  may  impose  any  restrictions  which  may  be  i)roper 
as  a  condition  upon  wiiich  they  can  do  business  in  the 
state.— Ar>6/c  t;.  Mitehell,  100  Ala.  519;  19  Cyc.  1251; 
Sec.  232  of  the  Constitution  of  1901  is  prohibitory  and 
needs  no  legislative  action  to  give  it  foice  and  effect. — 
.4.  U,  Tcl.  Co,  V.  W.  U.  Tel  fo./67  Ala.  26;  HuUivm  v. 
Yernoii,  121  Al^.  393.  The  p(*rmission  granted  a  for- 
eign corporation  to  do  business  in  the  state  rests  on 
comitv  and  mav  be  withdrawn. — Htaie  v.  Hammond 
PaeUnq  Co.,  110  La.  ISO;  Bedford  r.  IJ.  B.  cC-  /v.  Awa, 
181  U.  S.  227. 

As  to  the  appliciition  for  payment  the  law  is  that  the 
application  will  be  to  such  debt  as  the  debtor  is  legally 
bound  to  i)ay  and  not  to  such  as  he  is  not  bound  to  pay. 
—RoynUm  v.  May,  71  Ala.  400 ;  2  A.  &  E.  Enc^y.  of  Law 
(2ud  Ed.). 442,  Under  the  facts  in  this  case  the  ship- 
ment was  not  interstate  commerce. — 19  Cyc.  1229. 

TYSON,  C.  J. — The  right  of  foreign  corporations  to 
do  busin(\ss  in  this  state  rests  upon  comity,  and  not  up- 
<m  any  ccmtractual  obligations.  It  was,  therefore,  en- 
tirely competent  for  the  con^^titutional  convention,  in 
ordaining  the  pri^sent  Constitution,  to  impose  ui)on  for- 
eign corporations  doing  business  in  this  state  at  the  date 
of  its  adoption  the  additional  requirement  of  "filing 
with  the  secretary  of  state  a  certified  copy  of  its  articles 
of  incorpoiation. "-Section  232,  Const  1901.  This 
proposition,  however,  does  not  seem  to  be  controverted. 
But  the  contention  is  that  this  requirement  does  not  ap- 
ply to  corporations  Tvhich  had  complied  in  all  respects 
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with  the  requirements  of  the  prior  Constitution  and 
statutes  and  were  doing  business  in  the  state  when  the 
present  one  was  adopted;  that  the  words  "no  foreign 
corpoiation  shall  do  any  business  in  this  state/'  etc., 
have  reference  only  to  foreign  corporations  which  began 
to  do  business  after  the  adoption  of  the  Constitution. 
The  insistence  is  clearly  without  merit;  and  thi^^  hold- 
ing does  not  give,  as  seems  to  be  contended,  a  retroac- 
tive effect  to  the  clause. 

A  foreign  corporation  having  a  place  of  business  in 
this  state  and  engaged  in  doing  business  at  the  date  of 
the  adoption  of  the  Constitution,  which  continues  to  do 
business  afterwards,  is  doing  business  as  much  so  as 
if  the  same  corporation  had  not  entered  the  state  until 
after  the  Constitution  was  adopted  and  then  began  to 
do  business.  The  clause  of  the  (Constitution  under  con- 
sideration is  prohibitory,  and  needs  no  legislation  to 
carry  the  mere  prohibition  into  effect  or  to  give  it  force. 
It  is  therefore  unlawful  for  a  foreign  corporation  to 
transact  any  business  here  without  a  compliance  with 
its  conditions,  and  all  contracts  into  which  it  may  enter, 
while  executory,  re<]uiring  the  aid  of  tlie  courts  to  en- 
force them,  are  void. — HuUiran  t\  Vcrno?!,  121  Ala.  393, 
25  South.  600,  and  autliorities  there  cited.  See,  also. 
Am,  U.  Tel.  Co.  r,  W,  U.  Tel  Co.^  67  Ala.  26,  42  Am. 
Rep.  90.  It  is  wholly  unimportant  that  the  prohibitory 
clause  provides  no  penalty  for  its  violation,  or  that  it 
omits  to  declare  that  all  contracts  entered  into  by  the 
corporation  in  violation  of  it  shall  he  void. — IF.  ?/.  Tel. 
Co.  V.  Young,  138  Ala.  240,  36  South.  374,  and  cases 
there  cited. 

The  averments  of  the  plea  also  show  that  defendant, 
at  different  times,  made  payments  to  plaintiff  on  the  ac- 
count for  the  goods  sold  to  it,  Avithout  directing  their 
application,  aggregating  a  sum  in  excess  of  the  value  of 
those  which  were  shipped  to  a  point  in  the  state  of  Mis- 
sissippi, leaving  the  balance  for  which  a  recovery  is 
sought,  for  the  goods  sold  and  delivered  by  plaintiff 
from  its  place  of  business  in  tliis  state  to  the  defendant 
at  its  place  of  business,  which  was  also  in  this  state.  If 
it  be  conceded  that  the  constitutional  provision  has  no 
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api)licati()n  to  tlie  sales  of  tliose  j^oods  which  were  ship- 
ped to  a  point  in  Mississippi,  hecause  it  involved  an  in- 
terstate commerce  transaction,  a  qnestion  not  nec(»ssaiy 
to  be  decided,  the  payments  made  must  be  applied  to 
those  sales,  no  matter  whether  the  sales  were  antrior 
or  subseciuent  to  the  sale  of  the  goods  delivered  in'hiis 
state.  The  rule  is  that  the  application  of  paymets  will 
be  to  such  debts  as  the  debtor  is  legally  bound  to  pay. 
The  creditor  has  no  right  to  apply  them  to  the  extin- 
guishment of  illegal  or  unenforceable  demands  without 
the  debtor's  consent. — Roystori  v.  May,  71  Ala.  400;  2 
Am.  &  Eng.  Ency.  Law  (2d  Ed.)  p.  442,  and  notes.  Of 
course,  if  all  the  sales  of  the  goods  made  by  plaintiff  in- 
volved the  doing  of  business  in  this  state  in  violation  of 
the  constitutional  provision,  no  recovery  could  be  had, 
and  the  plea  was  therefore  unobjectionable*.  There  is 
clearly  no  error  in  the  record  of  which  the  appellant  can 
complain. 
Affirmed. 

ITakalson^  Simpson,  and  Denson,  JJ.,  concur. 


Owensboro  Wagroii  Co.,  i\  Hall 

and 
Hall  V.  Owensboro  Wagon  Co. 

(Decided   Fob.  7tb,   1907.     4:i  So.  Hep.  71.) 

Appeal;  Review;  i»/.vc/r//o».— Whether  the  ooiirt  will  permit  a 
deiiuirrer  to  he  interposed  to  a  plea  after  the  eaiise  is  sub- 
mitted to  the  jury.  Is  addressed  to  its  diseretion,  aud  uot  re- 
viewable on  appeal. 

Pleading;  Departure. — It  is  not  a  departure  to  add  by  amend- 
ment counts  (m  a  special  contract  to  counts  on  the  common 
count,  where  such  special  contract  is  tlie  foundation  of  the 
action  ou  the  common  count. 
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3.  Same;  Motion  to  Strike;  Dcmwrcr. — Pleas  that  are  neither  pro- 

lix. Irrelevant  or  frIvolouR,  must  be  tested  by  demurrer,  and 
not  by  motion  to  strike. 

4.  Appeal;  Hannlvss  Error. — Evidence   that   defendant   was   about 

76  years  of  age,  although  immaterial,  was  harmless. 

5.  Evidence;    Letters;    Proof    of    Genuineness. — Defendant    cannot 

show  by  letters,  purporting  to  be  from  plaintiff,  that  plaintiff 
was  notified  of  a  certain  fact,  without  making  proof  that 
such  letters  offered  in  evidence  for  that  purpose,  were  genu- 
ine, objection  having  been  made  on  that  ground. 

6.  Same:  Secondary  Evidence;  Search  for  Primary  Evidence. — ^The 

statement  **I  cannot  find  them,"  is  not  the  equivalent  of  proof 
that  the  required  search  had  been  made  for  the  primary  evi- 
dence, so  as  to  authorize  the  introduction  of  secondary  evi- 
dence. 

7.  Pleading;  Replication. — To  be  good   a   replication   must   answer 

every  material   allegation  of  the  plea 

8.  Account ;. Action  on;  Verified  Account;  Affidavits  Taken  in  Other 

States;  Authentication. — Under  Section  1799,  on  account  verl- 
ged  by  affidavit  taken  before  a  notary  in  another  State,  to 
which  affidavit  is  attached  the  seal  of  office  of  such  notary, 
is  sufficient  authentication,  and  not  objectionable,  that  a  no- 
tary without  the  State,  cannot  administer  an  oath  unless  au- 
thorized to  do  so  by  the  law  of  the  State  of  his  i-esidence.  . 

9.  Sales;    Distinguished    from    Other    Transaction:    Evidence. — On 

the  issue  as  to  whether  the  wagons  were  sold  defendant,  or 
whether  defendant  held  them  as  plaintiff's  agent,  a  ware- 
house receipt  for  the  wagons  taken  by  the  defendant  after 
the  commencement  of  the  suit,  is  admissible  as  a  circum- 
stance to  be  considered  by  the  jury. 

10.  Appeal;  Harmless  Error;  Instructions. — As  a  general  rule,  the 

giving  or  refusing  of  abstract  or  argumentative  instructions, 
will  not  work  a  reversal  of  the  cause. 

U.  Same;  Law  of  the  Case;  Instructions. — The  giving  of  an  In- 
struction which  asserts  a  pi'opositlon  contrary  to  the  law  of 
the  case  as  formerly  decided,  is  error. 

12.  Estoppel;  Assertion  of  Title. — As  to  whether  the  wagons  were 
sold  to  defendant  or  whether  he  was  holding  them  as  agent 
of  the  plaintiff,  the  fact  that  he  stored  the  wagons  in  his  own 
name  claiming  them  as  his  own,  will  not  estop  him  from  ex- 
plaining by  competent  evidence  his  reasons  for  so  storing 
them. 

Appeal  from  Bessemer  City  Court. 
Heard  before  Hon.  William  Jackson. 
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Action  by  Owensboro  Wagon  Company  against  John 
A.  Hall.  Judgment  for  defendant.  Plaintiff  appeals, 
and  defendant  takes  a  cross-appeal.  Reveis(»d  and  re- 
manded. 

The  complaint  was  originally  on  the  common  counts, 
and  on  the  second  trial  was  amended  by  the  addition  of 
the  sixth  and  seventh  counts,  as  follows : 

"(6)  The  plaintiff  claims  of  the  defendant  the  sum 
of  (1670.00)  six  hundnM  and  seventy  dollars  by  reason 
of  a  contract  in  writing  as  follows : 

"  ^Owensboro,  Ky.  3-7-1901.  John  A.  Hall,  Bessemer — 
Dear  Sir:  Respecting  your  request  to  handle  our  wag- 
ons on  consignment  in  Bessemer,  Alabama,  and  vicinity, 
we  shall  be  pleased  to  commission  you  as  your  orders 
may  be  approved  by  us  from  time  to  time;  proceeds  of 
sale,  less  invoice  price,  to  be  your  commission.  In  con- 
sideration of  our  doing  so,  and  extending  you  this  credit, 
we  ask  you  to  undertake  and  contract  as  follows : 

"  ^First.  Of  all  goods,  handle  and  sell  our  to  the  ex- 
clusion of  all  other  makes. 

"  ^Second.  Until  goods  consigninl  hereunder  are  sold, 
diligently  to  do  all  business  nHjuired  to  sell  said  goo<ls, 
pay  all  taxes,  freight,  and  other  expenses  of  same*,  keep 
well  housed  and  protected  from  the  weather  and  in  goml 
order.  In  case  of  loss  by  fire  or  damage  or  other  cause, 
pay  us  invoice  price. 

"  Third.  On  the  1st  of  each  month,  and  whenever  re- 
quested  to  do  so  by  us  or  our  authorized  traveling  saU*tt- 
men  or  collectors,  to  render  a  statement  of  all  goods  on 
hand. 

"  ^Fourth.  Invoice  prices  are  to  l>e  mutually  agr(HHl 
upon  at  the  time  orders  are  accepted  for  shipment. 

"  ^Fifth.  For  all  sales,  as  soon  as  made,  send  us  cash 
less  5  per  cent,  on  your  note  for  four  months  for  the 
amount  from  date  of  sale,  with  purchaser's  note  in- 
dorsed by  you  as  collateral  sc^curity,  if  at  any  time  your 
account  excec^ds  our  limit  of  credit.  The  cash  discount 
not  to  lie  allowed  on  sales  after  12  months  from  date  of 
each  invoice;  all  remittanci^  to  be  at  invoice  prices. 

"  ^Sixth.  To  extent  of  invoice  price*,  moneys,  pro- 
ce(Hls,  or  securities  taken  or  received  by  you  on  account 
of  goods  shall  be  our  property,  received  and  held  in  trust 
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for  Us  and  kept  by  you  as  separate  funds  for  us  until 
goods  are  settled  for  as  above,  and  the  title  for  aJl  goods 
shipped  On  this  contract  shall  be  and  remain  in  our 
name,  until  we  receive  settlement  therefor. 

"  'Seventh.  You  will,  if  demanded,  purchase  at  in- 
voice price  in  cash  or  your  four-months  note,  with  inter- 
est at  8  per  cent,  until  maturity,  with  approved  collat- 
eral notes  attached,  if  requested,  all  goods  unsold  after 
12  months  from  date  of  each  invoice,  or  at  once  in  case 
you  shall  sell  or  dispose  of  the  merchandise  business  in 
which  you  are  engaged. 

"  'Eighth.  We  can  revoke  this  contract  at  any  time 
if  you  fail  to  discharge  any  obligations  hereunder,  or 
if  we  have  reason  to  believe  you  ate  unable  to  perform 
the  same,  and  upon  the  return  of  goods  for  any  cause, 
termination  or  revocation  of  this  contract,  you  will  de- 
liver to  us  in  your  town  all  our  goods  then  on  hand  in 
as  good  condition  as  when  receive<l,  paying  for  any  dam- 
age to  same,  free  of  all  charge.  If,  however,  termina- 
tion is  made  other  than  by  reason  of  your  act  or  breach, 
we  will  pay  actual  freight,  which  shall  be  a  claim 
£lgainst  us,  subject  to  offset  of  any  claim  we  have  against 
you. 

"  'Ninth.  We  deliver  all  goods  free  on  board,  Owens- 
boro, Ky.,  and  will  endeavor  to  ship  by  cheapest  route, 
making  freight  as  low  as  possible,  but  will  not  be  res- 
ponsible for  any  other  charges. 

"  'Tenth.  Our  failure  to  enforce  at  any  time  any  pro- 
vision of  this  contract,  or  our  exercising  option,  hereby 
conceded,  at  any  time  for  the  time  being  to  waive  per- 
formance on  your  part  of  any  of  the  provisions  hereof, 
shall  in  no  wise  impair  the  validity  of  this  contract  or 
such  provision,  or  our  right  to  enforce  the  satae.  If  thiis 
is  satisfactory,  please  sign  as  indicated  below,  and  re- 
turn to  us,  on  receipt  of  which  we  will  at  this  office  con- 
summate same  by  our  signature  as  a  contract  between 
us,  sending  you  a  copy,  which  eml)odies  our  entire  un- 
derstanding and  cannot  be  modified,  except  by  writing 
duly  executed  bv  us.  (Signed)  Owensboro  Wagon  Co., 
by  B.  M.  Settle! 

f  'The  above  is  satisfactory.    ( Signed )    John  A.  Ilall,' 
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"And  plaintiff  avers  that  it  made  demand  upon  the 
defendant  to  purchase  all  the  unsold  wagons  then  on 
hand  on,  to-wit,  the  6th  day  of  May,  1902,  and  the  de- 
fendant then  and  there  refused  to  do  so. 

"(7)  Plaintiff  as  part  of  this  count  adopts  all  the 
words  and  figures  of  the  sixth  count  hereof  down  to  and 
including  the  contract  between  the  plaintiff  and  defend- 
ant therein  set  out,  and  plaintiff  avers  that  on  the  9th 
day  of  December,  1901,  the  plaintiff  was  informed  that 
defendant  liad  disposed  of  or  sold  his  mercantile  busi- 
ness, and  thereafter,  to-wit,  on  the  6th  day  of  May,  1902, 
demanded  that  the  defendant  purchase  stock  of  wagons, 
etc.,  then  in  defendant's  hands,  as  is  provided  for  in 
the  seventh  paragraph  of  said  contract,  and  the  defend- 
ant then  and  there  refused  to  purchase  as  provided  in 
paragraph  7  of  this  contract." 

The  defendant  interposed  a  motion  to  strike  the  last 
two  counts,  because  they  are  departures  from  the  orig- 
inal complaint  on  the  common  counts,  and  because  the 
last  two  amendments  fail  to  aver  or  show  any  cause  of 
action,  and  on  various  other  grounds  not  necessary  to 
be  set  out.  Demuriers  were  filed  on  practically  the  same 
grounds.  The  court  granted  the  motion,  and  struck  the 
sixth  and  seventh  counts. 

The  fourth  plea  filed  by  defendant  sets  up  the  contract 
set  out  in  the  complaint,  and  avers  that  the  account  up- 
on which  this  suit  is  founded  is  for  a  lot  of  wagons  ship- 
ped by  plaintiff  under  the  conditions  of  the  contract, 
and  that  long  before  12  months  expired  next  after  the 
date  of  shipment  of  such  wagon  the  defendant  resigned 
his  agency  under  said  contract,  offered  to  settle  with 
plaintiff  and  deliver  the  unsold  wagons  to  plaintiff  at 
l^essemer,  Ala.,  and  informed  the  plaintiff  that  the 
wagons  were  there  subject  to  his  orders.  Said  plea  also 
contained  an  offer  to  settle  and  return  tlie  wagons.  The 
other  acts  of  the  court  concerning  this  plea  are  suffi- 
ciently set  out  in  the  opinion. 

The  fifth  special  plea  is  as  follows :  "The  defendant 
says  that  said  contract  as  set  out  in  the  defendant's 
fourth  plea  Avas  made  and  entered  into  with  reference 
to  and  iHH^ause  of  the  fact  that  the  defendant  was  at 
that  time  engaged  in  a  mercantile  business,  as  is  shown 
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by  said  contract  in  and  by  section  7  thereof,  which  pro- 
vides that  the  defendant  should,  if  demanded,  purchase 
at  invoice  price  in  cash  or  his  four-months  note,  with  in- 
terest at  8  per  cent.,  with  approved  collateral  note  at- 
tached, if  requested,  all  goods  unsold  after  12  months 
from  date  of  each  invoice,  or  at  once  in  case  he  sold  or 
disposed  of  the  mercantile  business  in  which  he  was  en- 
gaged. Ajid  defendant  avers  that  he  disposed  of  the 
mercantile  business  in  which  he  was  so  engaged  by 
selling  the  same  out  in,  to-wit,  the  month  of  June,  1901, 
and  promptly  thereafter  gave  the  plaintiff  notice  of  the 
fact  that  he  had  disposed  of  his  said  mercantile  busi- 
ness, and  offered  to  turn  over  to  plaiiitiff  all  the  goods 
and  property  he  had  r(X!eived  from  and  was  holding  for 
it  under  said  contract  that  had  not  be(m  disposed  of, 
and  also  offered  to  turn  over  to  plaintiff*,  and  did  turn 
over  to  it,  all  money  it  was  entitled  to  or  that  was  ow- 
ing to  it  for  goods  of  the  plaintiff  that  had  been  sold  by 
the  defendant  under  said  contract,  and  he  repeated  such 
offer  and  notice  several  times,  which  offer  defendant 
avers  he  is  still  ready  and  willing,  and  hereby  offers,  to 
still  carry  out  and  perform.  And  defendant  avers  that 
the  plaintiff,  thereafter,  had  full  notice  of  the  fact  about 
the  defendant  having  so  disposed  of  his  said  business  as 
aforesaid,  and  that,  notwithstanding  this,  the  plaintiff 
refused  or  declined  to  take  the  goods  back,  and  refused 
or  declined  to  elect  or  rec^uiie  the  defendant  to  pur- 
chase goods  which  he  so  held  for  the  plaintiff*  under  said 
contract;  but,  to  the  contrary,  the  plaintiff  insisted  in 
going  oii  and  did  go  on  treating  the  defendant  as  its 
agent  under  and  according  to  the  terms  of  said  contract, 
and  the  defendant  accordingly  went  on  as  plaintiff's 
agent,  handling  its  property  under  said  contract.  Where- 
foie  defendant  avers  that  plaintiff  lost  and  waived  its 
right  to  effectually  elect,  require,  or  even  demand  that 
the  defendant  purchase  said  goods  or  property,  or  even 
treat  him  as  a  purchaser,  and  by  reason  therc^)f  the 
plaintiff  is  estopped  from  demanding  or  compelling  the 
defendant  in  any  sense  to  purchase  said  property  or 
any  part  thereof." 

The  following  demurrers  were  interposed  to  the  fifth  . 
plea  as  amendetl :    "Because  the  plea  does  not  aver  that 
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the  defendant  accepted  the  agency  and  acted  as  such 
agent.  Because  under  the  contract  the  plaintiff  had  a 
right  to  decline  to  take  the  goods  back.  Because  the 
averments  of  the  plea  show  that  the  defendant  went  on 
handling  the  goods,  wagons,  etc.,  under  the  contract, 
thereby  disaffirming  the  establishment  of  an  agency 
subsequent  to  the  going  out  of  business  by  the  defend- 
ant. Because  the  facts  alleged  in  said  plea  aie  insuf- 
ficient to  show  that  a  new  contract  had  been  created  by 
the  dealings  of  the  parties  subsequent  to  the  sdling  out 
by  the  defendant  of  its  mercantile  business." 

The  defendant  filed  the  following  plea  as  plea  7: 
"The  defendant  says  that  the  plaintiff,  after  the  time 
when  the  defendant  sold  and  disposed  of  his  mercantile 
business  and  offered  to  return  and  pay  for  the  goods  as 
set  up  in  the  defendant's  fifth  plea,  the  plaintiff*  under- 
standing all  the  circumstances,  treated  the  defendant 
as  its  agent  in  handling  the  goods  of  the  plaintiff,  by 
running  on  under  said  contract  of  agency  in  carrying 
on  the  business  of  said  agency.  Therefore  the  plaintiff 
waived  and  lost  its  right  to  treat  the  defenadt  as  a  pur- 
chaser, or  even  demand  or  elect  to  so  treat  him  there- 
after." 

Demurrers  were  interposed  to  this  plea:  "Because 
said  plea  is  no  defense  to  this  action.  Because  under 
said  contract,  if  plaintiff  should  treat  and  regard  de- 
fendant as  its  agent,  it  would  not  be  a  defense  to  this 
action,  and  show  that  plaintiff  had  waived  or  lost  any 
right  thereunder.  Because  plaintiff  had  a  right  to 
treat  defendant  as  its  agent,  and  according  to  the  terms 
of  said  contract  plaintiff  could  maintain  this  action 
after  treating  defendant  as  such.  Under  said  contract 
plaintiff*  had  the  right  to  enforce  or  reject  the  return  of 
the  goods.  Said  contract  contains  no  condition  by 
which  defendant  can  return  goods  without  the  consent 
of  the  plaintiff." 

The  plaintiff  replied  to  the  fifth  plea  as  amended, 
and  to  the  fourth  and  seventh  pleas:  "(1)  It  denies 
each  and  every  allegation  of  said  plea.  (2)  That  th«*e 
was  no  understanding  or  agreement  on  the  part  of  the 
plaintiff  that  the  defendant  was  to  act  and  did  act  as 
agent  of  the  plaintiff'  after  it  had  knowledge  that  de- 
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fendaBt  had  sold  or  disposed  of  his  mercantile  business, 
nor  did  it  instruct  the  defendant  to  sell  said  wagon  and 
Temit  monthly  or  otherwise.  (3)  That,  notwithstand- 
ing defendant  notified  plaintiff  that  he  had  quit  his 
mercantile  business  and  offered  to  return  the  wagons, 
the  defendant  claimed  said  wagons  as  his  own,  and 
stored  the  same  as  his  own,  and  paid  the  storage  there- 
on after  he  had  gone  out  of  the  mercantile  business. 
(4)  The  defendant  insisted  upon  turning  over  to  plain- 
tiff the  wagons  on  hand  and  settling  for  those  sold,  but 
plaintiff  repeat(Hlly  told  the  defendant  that  it  would  not 
accept  those  terms,  but  would  hold  defendant  to  a  com- 
pliance with  his  contract.  (5)  That  it  was  not  notified 
that  the  defendant  had  gone  out  of  business  or  had  quit 
his  mercantile  business  until  December  9,  1901,  and 
that,  upon  being  informed,  plaintiff  then  and  theie 
wrote  defendant  that  it  had  a  contract  with  him  which 
it  had  complied  with,  and  it  expected  a  compliance  on 
his  part.  (6)  Plaintiff  says  that  it  has  never  treated 
the  defendant  as  its  agent  for  any  purpose  since  it  de- 
manded that  he  purchase  the  wagons  on  hand,  as  is  pro- 
vided in  the  seventh  paragraph  of  the  said  contract. 
(7)  That  on,  to- wit,  the  16th  day  of  August,  1901,  the 
defendant  wrote  the  plaintiff,  assuming  responsibility 
of  said  contract,  in  words  and  figures  as  follows:  "I 
am  very  sorry  that  I  ever  ordered  them  (referring  to 
the  wagons),  and  would  not  have  done  it,  if  it  had  not 
been  that  Oden  insisted  so  much  on  it,  and,  as  f^oon  as 
I  got  the  wagons,  he  quit  and  left  me  with  the  whole 
amount  of  responsibility  on  my  hands,  and  T  don't 
know  how  I  can  meet  the  responsibility,  but  I  will  do 
the  best  I  can.  I  will  report  to  you  again  in  a  few  days. 
Yours  respectfully,  John  A.  Hall.  P.  S.  I  don't  want 
to  lose  anything  by  one  and  don't  intend  to  let  you  lose 
any  on  my  act.  J.  A.  H.'  By  which  letter  plaintiff 
says  the  defendant  assumed  the  responsibility  of  said 
account  and  the  payment  thereof  subsequent  to  his  sel- 
ling out  or  disposing  of  his  mercantile  business  as  aver- 
red in  said  pleas.  (8)  That  defendant,  in  signing  said 
contract,  agreed  in  paragraph  10  of  the  same  that  our 
failure  to  enfoice  at  any  time  any  of  the  provisions  of 
this  contract,  or  our  exercising  option,  hereby  conceded. 
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to  at  any  time  for  the  time  being  waive  prefomiance  on 
your  part  of  any  provision  hereof,  shall  in  no  wise  im- 
I)air  or  aftVct  the  validity  of  this  contract,  or  such  pro- 
visions, or  our  light  to  enforce  the  same.'  That  under 
said  contract,  and  the  provisions  thercH)f,  the  plaintiff 
did  not  exercise  the  option  of  demanding  that  the  de- 
fendant purchase  the  wagons  then  on  defendant's  hands 
until  the  6th  day  of  May,  1902,  and  by  the  failure  of 
the  i)laintiff  to  make  said  demand  immediately  upon  the 
defendant  quitting  the  mercantile  business  ,  or  the  con- 
tinuing to  carry  on  said  business,  under  the  provisions 
of  the  contract,  the  plaintiff  did  not  lose  or  impair  its 
right  to  treat  the  defendant  as  a  purchaser  on  making 
d(  mand  as  provideil  in  said  contract." 

Demurrers  were  interpose<i  to  these  replications  as 
follows :  "Separately  and  severally,  to  each,  from  2  to 
8,  inclusive,  upon  the  grounds  that  neither  of  said  re- 
plications set  up  a  valid  legal  defense  to  the  matters 
and  things  set  out  in  either  said  fifth,  fourth,  or  sev- 
enth pleas.  And  especially  to  replication  2  upon  the 
ground  that  it  is  no  answer  to  either  of  pleas  5  and  7, 
and  in  that  it  neither  confess(*s  nor  avoids  any  of  the 
allegations  of  the  same,  and  l)ecause  it  is  merely  the 
general  issue.  And  to  replication  3  lKH*ause  it  sets  up 
no  valid  defense  to  said  plc^s  5  and  7.  And,  further, 
to  replication  3  that,  even  though  the  defendant  did 
store  the  wagons  as  his  own,  and  paid  the  storage  there- 
on, after  defendant  had  gone  out  of  business,  the  mere 
fact  of  his  doing  so  is  no  valid  legal  replication,  answer, 
or  defense  to  the  facts  set  irp  in  plc^s  5  and  7.  It  fails 
to  confess,  deny,  or  avoid,  or  confess  and  avoid,  the  facts 
averred  in  said  phras  5  and  7  to  the  effcH^t  that  the  de- 
f(»ndant  continuinl  to  act  as  the  agent  of  plaintiff  in 
handling  his  wagcms  at  the  plaintiff's  re<iuest  after  the 
defendant  had  sold  out  and  dispcxsed  of  his  mercantile 
business  and  fully  iuformcnl  the  i)laintiff  thereof.  And 
because  said  replication  fails  to  aver  that  there  was  an 
agreement  betwtvn  plaintiff  and  defendant,  or  any  oth- 
er transact  i(m,  by  wliicb  the  title  to  the  property  passe<l 
fiom  the  ])laintiff  to  defendant.  To  replication  4,  be- 
cause the  same  sets  up  no  fact  constituting  a  valid  legal 
defense  to  the  matter  set  up  in  pleas  5  and  7;  because 
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it  is  no  answer  to  these  plas,  and  merely  sets  up  what 
plaintiff  told  defendant ;  and  because  it  fails  to  confess 
and  avoid  any  of  the  facts  set  up  in  said  plea  and  fails 
to  traverse  any  fact  therein  set  up."  These  same  demur- 
rers were  interposed  to  all  the  replications,  with  the  ad- 
ditional demurrers  that  the  replications  may  be  true, 
and  yet  the  plea  be  good,  and  because  said  replications 
and  each  of  tliem  leave  a  material  part  of  the  pleas  unan" 
swered. 

Defendant  requested  the  court  to  give  the  following 
charge,  which  the  court  gave:  "(4)  The  court  further 
chargers  the  jury  that  if  you  are  reasonably  satisfie<l 
from  all  of  the  evidence  that  the  defendant  disposal  of 
his  mercantile  business  alnmt  June,  1901,  and  that  he 
promptly  thereafter  informed  the  plaintiff  that  he  had 
disposed  of  his  business,  and  if  you  further  are  reason- 
ably satisfied  that  the  plaintiff,  after  he  had  so  been  in- 
formeil,  went  on  dealing  with  him  and  treating  him  as 
its  agent  under  the  contract,  and  that  they  did  this, 
prior  to  the  expiration  of  the  year  next  after  the  con- 
tract for  handling  the  wagons,  etc.,  took  effect,  then  I 
charge  you  that  tliis  would  constitute  a  waiver  of  the 
plaintiff's  right  to  elect  to  treat  the  defendant  as  a  pur- 
chaser of  the  property." 

Written  charges  numbered  9  and  10,  given  at  the  re- 
quest of  the  plaintiff,  are  as  follows :  "(9)1  charge  you, 
gentlemen  of  the  jury,  that  you  must  find  for  the  plain- 
tiff unless  you  lK?lieve  from  the  evidence  that  the  plain- 
tiff, subsequent  to  the  demand  made  upon  the  defend- 
ant to  purchase,  treated  and  did  business  with  the  de- 
fendant and  recognized  him  as  its  agent.  (10)  I  charge 
you  that  if  the  evidence  in  this  case  reasonably  satisfies 
you  that  the  defendant,  after  demand  had  been  made 
upon  him  to  purchase  said  wagons,  stored  the  same  and 
claimed  them  as  his  own  and  paid  storage  on  them,  he 
is  then  estopped  to  claim  that  he  was  only  holding  them 
as  agent  for  the  plaintiff*." 

Charges  1  and  2,  recjuested  by  the  defendant  and  re- 
fused, were  the  general  affirmative  charge.  Charge  3, 
refused  to  defendant,  was :  "The  court  further  chai'ges 
the  jury  that  if  you  are  reasonably  satisfit^d  from  all  of 
the  evidence  in  this  case  that  the  defendant  disposed  of 
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his  meicantile  business  about  June,  1901,  and  that  he 
promptly  thereafter  informed  the  plaintiff  that  he  had 
disposed  of  his  mercantile  business,  and  if  you  are  fur- 
ther reasonably  satisfied  from  the  evidence  thait  the 
plaintiff,  after  it  had  been  so  informed,  went  on  deal- 
ing with  him  and  treating  him  as  its  agent  under  the 
contract,  and  that  they  did  this  prior  to  the  expiration 
of  the  year  next  after  the  contract  for  handling  the 
wagons,  etc.,  took  effect,  then  I  further  charge  you  that 
this  would  constitute  a  waiver  of  the  plaintiff's  right 
to  elect  to  treat  the  defendant  as  a  purchaser  of  the 
property,  and  you  must  find  your  verdict  for  the  de- 
fendant." 

There  was  judgment  for  defendant,  and  from  the  ac- 
tion of  the  court  on  the  trial  l>oth  plaintiff  and  defend- 
ant took  this  appeal. 

W.  F.  Porter,  and  Ben  O.  Peer\%  for  appellant,  on 
direct  appeal,  and  appellee  on  cross  appeal. — The  court 
should  have  permitted  appellant  to  amend  his  6th  count 
and  after  amendment  it  was  not  subject  to  motion  to 
strike. — liirmUujham  Ry,  <6  PJlec,  (>o,  v,  Allen.  99,  Ala. 
359.  The  sufficiency  of  a  plea  to  be  tested  by  demurrer 
and  not  by  a  motion  to  strike  unless  it  is  prolix,  irrel- 
evant or  frivolous. — A.  G.  *S\  R,  R.  Co.  v.  Clark,  136 
Ala.  461.  There  was  no  departure  in  the  amendment. — 
Nehon  v.  Bank  of  Mimtgomery,  139  Ala.  578.  Before 
secondary  evidence  is  admissible  the  original  must  be 
sufficiently  accounted  for. — 1  Greenl.  Evi.  (16th  Ed.) 
p.  682.  (^^ouiisel  discuss  other  aasignments  but  cite  no 
authority. 

EsTEs,  Jones  &  Weloh,  and  W.  K.  Smith,  for  appel- 
lw%  on  direi't  appeal,  and  appellant  on  cross. — The  of- 
fice of  a  replication  is  to  reply  to  a  plea,  traverse  it,  con- 
fess and  avoid  it  or  set  up  something  by  way  of  estop- 
pel and  a  replication  that  merely  joins  issue 
on  a  plea  or  deni(*s  the  plea  or  affirms  the 
ccmiplaint,  is  demurrable. —  Wriqht  r.  Fm-yi/,  126 
Ala.  3v^9;  H.  J.  <(•  /?.  /?.  Jf,'  fV>.  r.  Soinh,  112 
Ala.  612;  L,  d  A'.  R.  R.  ('o.  r.  Mothnshed.UO 
Ala.    143.      A    replication    should    go    to    the    whole 
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plea  and  not  a  part  only. — Whitehnrst  v.  Bird,  8  Ala. 
375 ;  MaJion  v.  Craig,  5  S.  &  P.  389 ;  H.  A.  d  B.  R.  R.  Co. 
v.  Houth,  supra.  A  notary  public  has  only  such  powers 
and  can  exercise  only  such  as  are  given  him  by  the  com- 
mercial law  unlef^s  their  powers  are  enlarged  by  statute, 
which  fact  must  be  shown  before  such  acts  or  things 
which  are  made  essential  by  such  acts  are  admissible  in 
evidence. — Clwmdler  v,  Hanfma,  73  Ala.  390;  Comer  v. 
Way  4&  Edmondson,  107  Ala.  300;  Ooree  v.  Wadsworth, 
91  Ala.  416;  Alabama  National  Bank  v.  Chattan^ooga 
B.  d  H.  Co,,  103  Ala.  63;  21  A.  &  E.  Ency.  of  Law,  562. 

DOWDELL,  J.— This  is  the  second  appeal  in  this 
cause  by  the  plaintiff,  the  Owensboro  Wagon  Company. 
AVhen  the  cause  was  here  on  the  former  appeal,  the  con- 
tract, the  foundation  of  the  suit,  was  construed  by  this 
court  in  an  opinion  by  Anderson,  J.,  concurred  in  by 
McOlellan,  C.  J.,  and  Tvson  and  Simpson,  JJ. — Owens- 
bcn-o  Wagan  Co.  v.  Hall,  143  Ala.  177,  42  South.  113. 
For  reasons  then  state<l  the  defendant's  fourth  and  fifth 
pleas  were  held  to  be  bad,  and  subject  to  thcf  demurrers 
interpose  d,  and  the  seventh  plea  was  held  to  l)e  good, 
and  not  open  to  the  demurrer.  No  formal  judgment  was 
rendered  in  this  conrt  sustaining  the  demurrers  to  the 
fourth  and  fifth  pleas,  held  to  be  bad,  but  simply  a 
judgment  of  reversal  of  the  judgment  of  the  trial  court 
in  overruling  the  demurrers  to  the  fourth  and  fifth 
pleas,  and  a  remandment  of  the  cause.  This  left  the 
cause  for  further  action  to  be  tried  in  the  trial  court 
on  the  demurrers  to  the  said  pleas,  in  accordance  with 
the  views  and  rulings  of  this  court,  unless  the  parties 
saw  fit  to  abandon  the  demurrers.  The  case,  therefore, 
as  it  stood  in  the  trial  court  after  remandment,  was 
without  any  judgment  on  the  deniurr(»rs  to  these  pleas. 

It  appears  from  the  r<H'ord  that,  after  remandment  of 
the  cause,  the  defendant  amended  his  fifth  plea  in  con- 
formity with  the  ruling  of  this  court  and  to  nwH  the 
defects  pointed  out  by  the  demurrer,  but  nothing  was 
done  toward  amending  the  fourth  plea.  No  judgment 
of  the  court  was  taken  or  had  on  the  demurrers  oiigin- 
ally  filed  to  this  fourth  plea.  In  this  state  of  the  rec- 
ord it  will  be  presumed  on  appeal  that  the  plaintiff  did 
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not  insist  on  its  demurrer  to  the  fourth  plea,  but  aban- 
doned the  same.  After  the  issues  were  made  up,  and 
the  cause  had  been  submitted  to  the  jury,  the  plaintiff 
then  asked  leave  to  file  demurrers  to  the  fourth  plea, 
which  the  court  declined  to  permit.  At  this  stage  of 
the  trial,  to  withdraw  the  case  from  the  jury  and  allow 
the  plaintiff  to  demur  to  the  plea  was  matter  addi-essed 
to  the  discretion  of  the  trial  court,  and  the  court's  rul- 
inji:  on  the  same  is  not  revisable  on  appejil.  The  fifth 
plea,  as  amended,  confonning  to  the  views  heietofore 
expressed  by  this  court  on  former  appeal  was  unobjcn:- 
tionable  on  grounds  assigned  in  the  demurrer  fileii  to 
it,  and  the  court,  therefore,  proi)erly  overruled  the  de- 
murrer. 

The  complaint,  a*s  originally  filal,  was  on  the  common 
counts.  The  plaintiff,  after  the  remandment  of  the 
cause,  by  leave  of  the  court,  amended  its  complaint  by 
adding  U\o  counts,  numlKM'ed  (>  and  7,  on  a  special  con- 
tract set  out  in  the  complaint  as  amended.  Thereupon 
the  defendant  moved  to  strike  the  counts  added  by  way 
of  ain<*ndment,  which  motion  tlie  court  grante<l,  and 
struck  the  amendment  from  tlie  file,  to  whi(*h  action  of 
the  court  the  plaintiff  duly  excepted,  and  this  ruling  is 
here  assigned  as  error.  The  amendment  const  it  ute<l  no 
departure  in  i)leading,  and,  while  it  set  up  a  new  claim 
in  the  suit  different  from  the  common  counts,  it  did  not 
intro<luce  an  entirely  new  and  different  cause  of  action 
from  that  originally  declared  on. — Nelson  v.  First  Na^- 
fioual  Hank,  139  Ala.  578,  36  South.  707,  101  Am.  St. 
Kc]).  52.  The  def(4idant  had  already  filed  pleas  in 
which  it  was  averred  that  this  sjime  contract,  declared 
on  in  the  amendment  to  the  complaint,  was  the  founda- 
tion of  plaintiff's  suit  on  the  common  counts.  There 
were  other  grounds  of  the  motion  to  strike;  but  we  do 
not  consider  this  qiu»stion  further  than  to  say  that  the 
proper  nuxlc  of  testing  the  suflRciency  of  pleadings, 
when  neither  prolix,  irrelevant,  or  frivolous,  is  by  de- 
murrer, and  not  bv  motion  to  strike. — A,  G,  8,  R.  R.  Co. 
r.  Clarke,  130  Ala.  461,  34  South.  917.  The  court  erred 
in  sustaining  the  motion  to  strike  the  amendment. 

The  age  of  the  defendant  was  wholly  immaterial  and 
irrelevant  to  any  issue  in  the  case,  but  we  are  unable  to 
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see  wherein  the  plaintiff  was  prejudiced  by  the  admis- 
sion of  this  evidence;  the  evidence  being  that  he  was 
about  76  years  old. 

It  was  competent  and  admissible  in  evidence  for  the 
defendant  to  show  that  he  notified  the  plaintiff  of  his 
going  out  of  the  mercantile  business.  But  in  doing  this, 
by  introducing  letteis  purporting  to  be  from  the  plain- 
tiff, it  was^  incumbent  on  the  defendant  to  offer  evidence 
of  the  genuineness  of  the  letters,  when  their  introduc- 
tion was  obje<'ted  to  on  this  ground,  before  the  vsame 
could  iK'come  admissible.  In  the  course  of  the  exam- 
ination of  the  defendant  as  a  witness  in  his  own  l)ehalf, 
he  statiHl :  ''I  ieceive<l  other  haters  from  tlie  Owens- 
boro Wagon  Company,  but  I  can't  find  them.  I  don't 
know  what  were  the  contents  of  these  letters."  Defend- 
ant's counsel  then  asked  the  witness:  "What  Avas  in 
those  leters?"  "State  the  contents,  as  far  as  you  can 
remember."  The  plaintiff  objected  to  the  question  on 
the  ground  that  the  letters  were  the  best  evidence,  and 
that  no  sufficient  predicate  liad  been  laid  for  the  intro- 
duction of  secondary  evidence.  The  court  overruliMl  the 
objection,  and  the  witness  than  answered,  giving  his 
recollection  in  a  general  way  of  the  contents  of  the  let- 
ters, which  answer  the  plaintiff  moved  to  exclude  on  the 
same  grounds  stated  in  his  objt^ticm  to  the  qm^stion; 
but  the  court  refused  to  exclude,  and  to  all  of  which  ac- 
tion of  the  coui't  the  plaintiff  duly  excepted.  The  mere 
.statement  of  the  witness  that  "I  can't  find  them"  (the 
letters)  did  not  show  that  he  had  made  search  for  them, 
and  fell  far  short  of  showing  a  diligent  search  and  fail- 
ure to  find,  a  necessary  pr(*dieate  for  the  introduction 
of  secondary  evidence  of  the  contents  of  the  letters.  The 
trial  court  eircnl  in  overruling  the  objection  to  the  ques- 
tion and  in  admitting  tliis  evidence. 

There  was  no  error  in  admitting  the  stat(»ment  of  ac- 
counts offered  by  the  defendant.  Tie  testified  that  h(» 
received  these  statements  from  the  plaintiff,  and,  fur- 
ther, that  he  never  had  any  transaction  with  the  plain- 
tiff, as  to.  any  wagons,  but  the  one  which  was  the  found- 
ation of  this  suit.  Under  the  issues,  we  think  this  evi- 
dence of  the  return  to  the  plaintiff'  of  the  unsold  wagons 
competent  and  admissible. 
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It  is  insisted  by  counsel  for  the  plaintiff  that  the 
plaintiff,  under  the  contract,  had  the  option,  at  the  ex- 
piration of  12  months  from  the  date  of  the  invoice,  of 
treating  the  defendant  as  a  purchaser  of  any  wagons  re- 
maining in  his  hands  unsold  at  such  time,  and  that  no 
acts  or  conduct  of  the  plaintiff  before  such  time  ^arrived, 
in  treating  the  defendant  as  its  agent  in  the  holding  of 
the  wagons  after  the  defendant  had  disposed  6f  his  mer- 
cantile business  in  which  he  was  engaged  at  the  time  he 
entered  into  the  contract,  could  operate  as  a  waiver  of 
plaintiff's  said  option  to  hold  the  defendant  as  a  pur- 
chaser. This  insistence  is  opposed  to  what  was  ruled 
by  this  court  when  the  case  was  here  on  the  former  ap- 
peal.   We  now  adhere  to  the  views  then  expressed. 

Written  charge  No.  4,  given  at  the  request  of  the  de- 
fendant, correctly  stated  the  law  of  the  case  as  here- 
tofore ruled,  and  was  otherwise  unobjectionable,  and 
therfoie  properly  given. 

This  brings  us  to  the  consideration  of  the  assignments 
of  error  on  the  cross-appeal. 

To  the  defendant's  fifth  plea  as  amended,  and  to  the 
fourth  and  seventh  pleas,  the  plaintiff  filed  special  re^ 
plications,  numbered  from  2  to  6,  inclusive.  These  re- 
plications were  not  made  to  these  pleas  separately,  but 
to  them  as  a  whole.  Neither  of  these  replications  deny 
the  alh*gations  of  the  pleas,  except  in  part,  leaving  ma- 
terial allegations  without  denial  and  without  confes- 
sion and  averment  of  matter  in  avoidance.  A  good  re- 
plication to  a  plea  should  be  either  a  traverse  of  the 
plea  or  a  confessioti  and  avoidance.  It  may  deny  in 
part,  and  confess  and  avoid  in  part;  but  in  any  event 
it  must  answer  every  material  allegation  of  the  plea  to 
constitute  good  pleading. — H,  A,  &  B,  Rrj.  Co,  v.  Houthy 
112  Ala.  643,  20  South.  1003;  Whitalmrst  v.  Byrd,  8 
Ala.  375;  Miuson  v.  Crahh,  3  Stew.  &  P.  389.  The  repli- 
cations do  mit  deny  the  allegations  in  the  pleas  of  the 
plaintiff's  waiver  of  its  option  to  elect  to  hold  the  de- 
fendant as  a  pui  chaser,  nor  do  the  facts  set  up  in  the 
replication  amount  to  a  confession  and  avoida^ice  of  the 
allegations  of  a  waiver.  The  demurrers  should  have 
been  sustained  to  the  replications;  and  for  the  same 
reasons  the  demurrers  should  have  been  sustained  to 
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special  replications  7  and  8,  which  were  filed  to  the 
fifth  and  seventh  pleas. 

The  objection  to  the  admission  of  the  verified  ac- 
count, on  the  ground  that  a  notary  public  without  the 
state  cannot  administer  an  oath,  unless  authorized  to 
do  so  by  the  law  of  the  state  of  his  residence,  is  unten- 
able. The  authority  of  a  notary  public  of  another  state 
to  take  and  certify  to  affidavits  in  certain  cases  is  pro- 
vided for  by  our  statute  (section  1799  of  the  Code  of 
1896),  which  reads  as  follows:  "Affidavits  required  in 
the  commencement  or  progress  of  any  suit  or  judicial 
proceedings  may  be  taken  without  this  state  before  any 
commissioner  appointed  by  the  governor  of  this  state, 
and  the  judge  or  clerk  of  a  federal  court,  or  judge  of  any 
court  of  record,  or  notary  public,  who  shall  certify  un- 
der their  hands  and  seals  of  office,  if  any."  To  the  af- 
fidavit in  this  case  was  attached  the  seal  of  office  of  the 
notary.  This  was  sufficient  authentication  and  certi- 
fication under  the  statute.  The  account  was  itemized 
and  verified,  and  was  admissible  in  evidence  under  sec- 
tion 1804  of  the  Code.  The  suit  was  upon  account,  and 
it  was  averred  in  the  complaint  that  the  account  was 
verified,  and  no  counter  affidavit  was  filed  by  the  de- 
fendant under  the  provisions  of  the  statute. 

The  wairehouse  receipt,  although  signed  and  given 
by  the  defendant  after  the  commencement  of  the  suit, 
was  nevertheless  a  circumstance  to  be  considered  by  the 
jury  under  the  issues  in  the  case.  If,  as  a  matter  of 
fact,  the  defendant  claimed  the  wagons  as  bis  property 
at  the  time  he  gave  the  warehouse  receipt,  it  wa«  com- 
pet«it  evidence  to  go  to  the  jury;  and  it  is  of  no  conse- 
quence, ifa  determining  the  competency  of  the  evidence, 
that  it  occurred  subsequent  to  suit  brought. 

It  is  the  better  and  safer  practice  to  refuse  charges 
which  are  purely  abstract,  or  when  argumentative;  but 
the  giving  of  such  charges  does  not,  as  a  rule,  consti- 
tute reversible  error. 

Charge  9,  given  at  the  request  of  the  plaintiff,  was 
erroneous,  and  should  have  been  refused.  Under  the 
law  of  the  case  as  stated  above,  if  the  plaintiff  waived 
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its  option  under  tlie  contract  to  hold  the  defendant  as 
a  purchaser  of  the  wagons,  then  the  plaintiff  by  a  sub- 
se(|uent  demand  could  not  re.^toie  that  right  of  option. 

Charge  10,  requested  "by  plaintiff,  should  not  have 
been  given.  If  the  defendant  had  stored  the  wagons  in 
his  owm  name,  claiming  them  at  the  time  as  his  own, 
this  would  not  have  estopped  him  from  explaining  by 
competent  evidence  his  conduct  in  so  doing.  This  the 
charge  prevented  him  from  doing. 

There  was  no  error  in  refusing  charges  1,  2,  and  3,  re- 
quested by  the  defendant. 

For  the  errors  pointed  out,  the  cause  will  be  reversed, 
both  on  the  direct  and  cross  appeal. 

Reversed  and  remanded. 

Tyson^  C.  J.,  and  Anderson  and  McClellan,  JJ., 
concur. 


Heuderson-Boyd  Lumber  Co.  v.  Cook. 

A  ssiimpsit, 

(Decided  Dec.  2(>th,  IfKW.    42  So.  Kep.  KiS.) 

1.  Contract;   CompevsaHon;    Extra   Work. — A    person    do^njr   work 

known  as  "old  grading"  which  was  not  included  in  his  con- 
tract, but  which  was  necessary  to  be  done  in  order  to  com- 
plete certain  work  contracted  to  be  done,  is  entitled  to  ad- 
ditional compensation  for  whatever  the  extra  work  was  rea- 
sonably worth. 

2.  Evidence;  Opinion  Evidence:  Eirpert  Testimonjf;  Construction  of 

Contract. — As  to  whether  "old  grading"  is  or  is  not  includotl 
in  "surfacing"  mentioned  in  the  contract,  it  is  competent  for 
those  f^own  to  be  acquainted  with  that  class  of  railroad  con- 
struction worl^  to  say  what  the  term  of  "surfacing"  means, 
and  whether  it  included  "old  grading"  or  not,  which  was 
ne(*essary   in  that  particular  place. 

3.  Same:  Evidence  of  Ciistoyn. — It  is  competent  to  show  by  thoee 

acquainted  with  that  class  of  railroad  construction  work  what 
is  the  custom  of  railroad  contractors  doing  the  same  class  of 
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work,  as  to  additional  compensation  for  such  work,  and  the 
reasonable  amoimt  of  such  compensation. 

4.  Customs;   Establishment;   Evidence:   Jury    Question. — Where   a 

railroad  contractor  sought  to  rei'over  for  extra  items  of 
work  done  outside  the  contract  and  testified  that  all  the  extra 
items  were  necessary  and  that  with  items  of  this  kind  it  is 
the  custom  of  railroad  contractors  to  charge  it  at  actual  cost, 
plus  ten  per  cent,  this  evidence  afforded  some  proof  of  the 
custom,  and  as  to  Its  sufficiency,  it  was  a  question  for  the 
jury. 

5.  Datnages;    lAquidated    Damages    and    Penalty;    Forfeiture    on 

Breach, — A  contract  providing  that  the  contractor  was  to  re- 
ceive $350  per  mile  for  doing  certain  work,  three  hundred 
of  which  was  to  be  paid  as  each  mile  was  accoi)ted,  and  the 
$50.00  to  be  held  back  for  each  mile  until  the  contract  was 
completed,  which  was  a  guarantee  for  the  completion  of  the 
work,  such  a  stipulation  was  for  a  penalty  and  was  not  li- 
quidated damages. 

6.  Work  and  Labor;  Contract;  Substantial  Performance;  Quantum 

Meruit, — Where  a  substantial  part  of  the  work  under  the 
contract  had  been  completed  and  accepted,  the  person  doing 
the  work  is  entitled  to  recover  thereon  on  a  quantum  meruit, 
and  the  other  party  sustaining  no  damage  from  the  failure  to 
comi)lete,  the  person  doing  the  work  is  entitled  to  the  full 
reasonable  value  thereof. 

Appeal  from  Coflfee  Circuit  Court. 

Heard  before  Hon.  H.  A.  Peabce. 

Action  by  R  D.  Cook  against  the  Henderson-Boyd 
Lumber  Company.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

Action  on  the  common  counts  for  work  and  labor 
done.  The  contract  was  in  the  shape  of  a  letter,  and 
was  as  follows :  "E.  D.  Cook,  Montgomery,  Ala. :  Con- 
firming conversation  with  our  Mr.  Boyd,  we  will  give 
you  contract  for  twelve  or  fifteen  miles  of  railway,  pay- 
ing you  three  hundred  and  fifty  dollars  per  mile,  three 
hundred  of  which  is  to  be  paid  as  each  mile  is  accepted 
by  us,  if  you  so  desire,  and  other  fifty  dollars  to  be  held 
back,  per  mile,  until  contract  is  completed.  This  fifty 
dollars  held  to  guaranty  completion  of  work.  Work 
will  consist  of  taking  up  track  from  where  it  is  now 
laid,  laying  it,  and  surfacing,  same  to  be  accepted  in 
mile  sections.     We  to  furnish  locomotive,  cars  and  en- 
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gineer.  r^'or  any  new  grading  that  is  necessary  for  you 
to  do,  will  pay  you  12  1-2  cents  per  yard.  Grubbing  to 
be  done  governed  by  our  present  specification.  For 
treastling  or  timber  work  we  pay  you  actual  cost  plus 
10  per  cent.  For  12,000  cross-ties  or  more  furnished  by 
you,  10  cents  each  delivered,  we  to  furnish  the  timber. 
Said  ties  to  be  eight  feet  long  and  to  show  six  inches 
face  on  both  sides,  and  three  inches  heart  on  both  sides. 
This  work  to  begin  not  later  than  the  20th  of  the  month, 
and  to  be  completed  in  seventy-five  days.  April  13th, 
1905.''  The  modifications  and  the  other  facts  sufficient- 
ly appear  in  the  opinion. 

The  plaintiff  testified  that  he  was  a  railroad  con- 
tractor of  several  years'  experience,  had  built  much  rail- 
road, and  that  old  grading  consisted  of  work  on  any 
part  of  the  track  on  which  dirt  had  been  broken,  or  on 
which  any  grading  had  been  done;  that  new  grading 
ccmsisteil  in  work  on  a  line  on  which  no  dirt  had  been 
broken  ;that  old  grading  was  very  much  more  expen- 
sive then  new  grading,  for  the  reason  that  the  top  soil 
had  heen  removed;  that  surfacing  consisted  in  leveling 
the  track  after  it  was  laid  on  the  cross-ties,  filling  in 
between  the  cross-ti(^  with  dirt,  and  generally  placing 
the  track  in  condition  after  the  rails  had  bc^en  laid. 
Grading  consisted  in  getting  the  roadbed  ready  for  the 
laj^ing  of  the  cross-ties  and  rails.  The  defendant  ob- 
.jected  to  each  i)art  of  this  testimony,  and  moved  to  ex- 
clude it.  The  court  overruled  the  motion,  and  the  de- 
fendant excepted.  The  plaintiff  also  testified,  over  the 
objection  of  the  defendant,  that  all  the  extra  items  of 
work  he  did  and  included  in  his  account  were  necessary 
items,  and  that  with  items  of  this  kind  it  is  the  custom 
of  railroad  contractors  to  charge  on  tlie  force  account, 
which  is  actual  cost,  plus  10  per  cent. 

The  plaintiff  re(]uested  the  court  to  give  the  follow- 
ing charges:  (1)  Affirmative  charge.  (2)  "If  the  jury 
believe  the  evidence  in  this  case  they  must  find  for  the 
plaintiff  for  not  less  than  $391.61,  vi-ith  interest."  And 
to  giving  of  th(»se  charges  the  defendant  excepted. 

The  defendant'  reciuested  tlie  following  charges,  which 
were  refus(»d  by  tbe  ecrurt:  ''If  tlie  jury  believe  that  at 
the  time  the  plaintiff'  stopped  work  on  said  railroad,  on 
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or  about  July  15,  1905,  there  was  an  existing  contract 
between  him  and  the  defendant  in  regard  to  the  matters 
upon  which  the  suit  is  brought,  then,  unless  the  jufy 
find  from  the  evidence  that  the  plaintiff  has  complied 
with  the  contract  in  its  every  term  before  bringing  this 
suit,  he  is  not  entitled  to  recover  anything.  (2)  The 
court  chains  the  jury  that  unless  they  believe  from  the 
evidence  that  the  plaiatiflf  has  complied  with  *very 
term  of  his  contract'  with  the  defendant,  if  they  believe 
there  was  such  a  contract,  at  the  time  plaintiff  stopped 
work  on  the  said  railroad,  then  Cook  is  not  entitled  to 
recover  anything.  (3)  The  court  charges  the  jury  that 
if  the  plaintiff  did  not  cut  the  12,000  ties  as  stipulated 
in  the  contract,  and  the  defendant  has  never,  in  any  way 
released  him  from  this  term  of  the  contiact,  then  the 
court  charges  the  jury  that  the  defendants  are  entitled 
to  retain  the  |50  per  mile  of  track  completed  by  the 
plaintiff  as  stipulated  damages.  (4)  If  the  jury  be- 
lieve from  the  evidence  that  the  contract  introduced  in 
evidence  was  in  force  and  had  not  been  abandoned  by 
agreement  by  both  parties,  at  the  time  plaintiff  stopped 
work  in  July,  and  that  the  plaintiff  has  not  complied 
with  every  term  of  said  contract,  then  the  defendant  is 
entitled  to  retain  ^50  for  each  mile  of  completed  road, 
and  is  not  required  to  prove  actual  damages." 

There  was  judgment  for  plaintiff  for  $488.22,  and  de- 
fendant appeals. 

Riley  &  Wilkerson^  for  appellants. — The  testimony 
was  insufficient  to  prove  a  custom  among  railroad  con- 
tractors as  to  old  grading. — 2  Parson's  Contracts  (9th 
Ed.)  694,  697;  Smith  d  Co.  v.  Rice,  56  Ala.  423.  The 
custom  attempted  to  be  shown  was  not  brought  home 
to  the  defendants,  nor  was  it  shown  to  be  of  such  a 
character  as  that  the  law  presumes  knowledge  of  it  on 
their  part. — Smith  &  Co.  v.  Rice,  supra;  HeiTing,  et  aJ, 
V.  Skaggs,  73  Ala.  446;  2  Parson  Contract  (9th  Ed.) 
694.  Counsel  discuss  other  assignments  of  error,  but 
cite  no  authority.  / 

HiLL^  Hill  &  Whiting,  for  appellee. — It  being  shown 
that  Boyd,  defendant's  manager,  was  experienced  in 
railroad  construction  and  in  building  tram  roads,  he 
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was  charged  with  the  knowledge  of  custom  obtaining; 
and  the  court  did  not  err  in  admitting  the  testimony  of 
Cook  and  Hannon. — Smith  v.  Rice,  56  Ala,  417;  Shef- 
field Furnaee  v.  Hull  Coke  Co.,  101  Ala.  464.  The  fact 
that  appellee  and  appellant  did  not  say  to  each  other 
in  so  many  words  that  the  contract  was  abandoned  can- 
not effect  the  result.  Their  acts  must  be  looked  to  be- 
fore their  intention. — Roherson  v.  Bullock,  66  Ala.  554 ; 
2  Mayf.  Dig.  798;  Clark  on  Contracts,  p.  611.  There 
was  no  conflict  in  the  evidence  brought  about  by  Boyd's 
testimony. — Peters  v.  Southern  Ry.  Co.,  135  Ala.  536. 
The  agreement  to  retain  the  f50.00  per  mile  was,  at 
most,  a  penalty. — Keehle  v.  Keeble,  85  Ala.  552;  Mc- 
Pherson  v.  Robinson,  82  Ala,  459. 

SIMPSON,  J. — This  was  an  action  brought  by  the  ap- 
l>ellee  (plaintiff)  against  the  appellant  (defendant) ; 
the  complaint  containing  only  common  counts  on  ac- 
count and  for  work  and  labor  done  and  materials  fur- 
nished. Accoiding  to  the  testimony  of  the  plaintiff,  he 
entered  into  the  written  contract  set  out,  but,  when  he 
appeared  at  the  appointed  place  on  the  day  on  which  he 
was  to  begin  work,  he  found  that  he  did  not  have  men 
enough  to  do  the  work,  and  requested  the  general  man- 
ager of  the  defendant  "to  work  his  hands  and  pay  them 
until  he  could  get  men  enough  to  start  on  the  contract," 
and  about  three  or  four  weeks  afterwards  "he  and  the 
defendant  *  *  *  had  an  agreement  by  which  the  defend- 
ant agreed  to  take  part  of  the  work  and  do  it,  agreeing 
t^  take  up  and  relay  the  track  of  the  railroad,  which 
the  defendant  proceeded  to  do,  and  the  plaintiff*  to  do 
the  surfacing  of  the  same."  And  under  this  agreement 
the  plaintiff  continued  to  work  until  he  quit  in  July, 
1905.  He  testified  that  it  was  subsequently  agreed  that 
he  was  to  have  |1 27.50  per  mile  for  the  surfacing;  that 
he  surfaced  9  3-5  miles,  and  performed  other  work  and 
furnished  cross-ties,  making  the  total  amount  of  f 2,- 
408.03,  to  which  he  was  entitled,  on  which  he  has  l)een 
paid  11,919.71,  leaving  a  balance  due  of  $488.92. 

It  will  be  observed  that  the  plaintiff's  testimony  does 
not  claim  that  the  original  contract  was  even  abro- 
gated, or  substituted  by  a  new  contract,  but  was  only 
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modified  in  one  particular,  to- wit :  In  place  of  "taking 
up  track,  *  *  ♦  laying  it,  and  surfacing,"  and  receiving 
$350,  per  mile,  the  plaintiff  was  simply  to  surface  it 
and  receive  therefor  $127.50  per  mile.  This  does  not 
differ  materially  fiom  the  defendant's  testimony  in  re- 
gard to  the  transaction,  and  it  is  admitted  that  the  work 
was  not  completed.  The  contract  provided  that  plain- 
tiff was  to  be  paid  12  1-2  cents  per  yard  for  new  grad- 
ing, and  plaintiff  claims  that  he  quit  work  because  he 
was  doing  some  other  grading,  and  defendant  was  not 
willing  to  allow  him  more  than  12  1-2  cents  per  yard, 
and  that  old  grading  is  more  expensive  than  the  new 
grading;  while  the  defendant  claimed  that  old  grading 
was  much  easier  than  new  grading,  and  that  it  was 
really  included  in  the  "surfacing"  which  plaintiff  was 
to  do.  Whichever  contention  may  be  correct  on  that 
point,  plaintiff's  remedy  was  not  to  abandon  the  con- 
tract. Plaintiff  admitted  that  he  had  not  completed  the 
work  called  for  in  the  original  contract.  The  "old  grad- 
ing" was  either  included  in  the  contract,  or  it  was  not. 
If  it  waB,  the  plaintiff  should  have  gone  on  with  the 
work;  if  it  was  not,  and  it  became  necessary  to  do  it, 
in  order  to  complete  the  work  contracted  for,  the  plain- 
tiff, on  the  completion  of  the  work,  would  be  entitled  to 
additional  compensation  for  whatever  that  work  was 
reasonably  worth.  Or,  if  he  did  not  wish  to  perform  it 
himself,  and  his  work  of  surfacing  could  not  be  done  un- 
til said  grading  was  done,  he  might  demand  of  the  de- 
fendant to  have  it  done  in  order  that  he  might  go  on 
with  the  surfacing. 

It  was  legitimate  to  prove,  by  those  acquainted  with 
the  doing  of  that  class  of  work,  what  the  word  "surfac- 
ing" meant,  and  whether  it  included  such  grading  as 
was  necessary  in  this  case;  and  it  was  proper,  also,  to 
prove  what  was  the  custom  in  regard  to  the  construction 
compaiiies  doing  that  class  of  work,  and  what  the  cus- 
tomary charges  were  for  doing  it,  if  additional  charge 
was  permitted.  The  evidence  sought  to  be  introduced 
to  establish  the  custom  was  at  least  "some  proof  con- 
ducing to  show  such  custom,"  and  whether  it  was  suf- 
ficient or  not  was  a  matter  for  the  consideration  of  the 
jury,  under  the  instructions  of  the  court.    Hence  it  was 
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properly  admitted. — Steele  v.  McTyer^s  Adm^r,  31  Ala- 
667,  676,  70  Am.  Dec.  516;  12  Gye.  p.  1102;  Ham  v. 
Hudmon,  83  Ala,  174,  176,  3  South.  302. 

The  terms  of  the  contract  show  conclusively  that  the 
|50,  which  wa«  to  be  retained  by  the  defendant,  was  a 
penalty  "to  guaranty  completion  of  the  work,  and  not 
liquidated  damages. — ^MdVieraon  v.  \Roherts,  82  Ala, 
459,  462,  2  South.  333;  Keeble  v.  Keehle,  85  Ala.  552,  5 
South.  149.  A  substantial  part  of  the  work  having  be^i 
performed,  and  accepted,  the  plaintiff  was  entitled  to 
recover  therefor  on  a  quantum  meruit,  but  defendant 
would  be  entitled  to  retain  so  much  of  the  50  per  mile 
as  would  equal  the  amount  of  damage  resulting  to  it 
from  the  failure  of  the  plaintiff  to  complete  the  work. 
No  proof  was  made  of  any  such  damage. 

Plaintiff  testified  to  the  amount  of  work  done  and  the 
reasonable  value  thereof,  which  was  not  controverted, 
and  defendant's  own  statement,  in  evidence,  shows  an 
indebtedness  to  the  plaintiff,  "leaving  out  of  account 
the  |50  per  mile  which  defendant  has  the  right  to  re- 
tain." Hence  there  was  no  error  in  the  giving  of  the 
charges  requested  by  the  plaintiff,  nor  in  refusing  the 
charges  requested  by  the  defendant. 

The  judgment  of  the  court  is  affirmed. 

Tyson^  C.  J.,  and  Harauson  and  Denson^  JJ,,  concur. 


Bay  Shore  Lumber  Co,,  v.  Donovan. 

Assumpsit  Against  Surety. 

(Decided  Dec.  20th,  1906.    42  So.  Rep.  1014.) 

Principal  and  Surety:  Condition  of  LiahilUy. — An  instruiaent  ad- 
dressed to  no  one  In  particular,  and  signed  by  the  defendant, 
stating  that  L.  Bros.,  had  contracted  to  build  a  house  for  de- 
fendant, and  that  any  lumber  used  In  its  construction,  to  the 
amomit  of  two  hundivd  dollars,  would  be  paid  by  the  defend- 
ant at  the  time  of  first  payment  on  house  on  presentation  of 
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an  order  from  L.  Bros.,  imposes  no  liability  on  the  signer 
of  the  order  where  no  order  was  obtained  and  presented  be- 
fore such  first  payment,  and  where  the  house  was  completed 
and  L.  BroK.,  i>aid  in  full  l)efore  the  signer  of  the  instrument 
was  informed  that  plaintiff  had  furnished  any  luml>er. 

Appeal  from  Mobile  City  Court. 

Heard  before  Hon.  O.  J.  ^emmbs. 

This  was  an  action  begun  by  appellant  against  Isaac 
Donovan  and  the  individuals  composing  the  Arm  of 
Luter  Bros.  The  first  count  claims  of  the  defendant 
1196.84  due  by  account.  The  second  count  claims  of 
the  defendant  the  same  sum  for  merchandise,  goods  and 
chattels  sold  by  the  plaintiff  to  the  defendant,  said  Luter 
Bros.,  during  the  months  of  July  and  August,  with  the 
averments  that  the  thing  so  sold  were  materials  to  be 
used  in  the  construction  of  a  house  on  Convent  land  4 
north  of  Spring  Hill  avenue,  belonging  to  the  defendant, 
Isaac  Donovan,  and  that  the  materials  were  so  used, 
and  with  the  further  averment,  that  before  furnishing 
the  material,  plaintiff  notified  a  member  of  the  firm  of 
Luter  Bros.,  that  he  could  not  furnish  said  materials 
unless  the  defendant,  Donovan,  would  be  responsible 
for  the  payment  thereof,  whereupon  plaintiff  received 
an  order  for  materials  for  the  lecovery  of  the  cost  of 
which  this  suit  is  brought.  (Here  follows  the  order  set 
out  in  the  opinion.)  The  ttmdencies  of  the  evidence 
and  the  other  facts  necessary  to  an  understanding  of  the 
opinion  sufficiently  appear  therein. 

Inge  &  Armrrkciit,  for  appellant. — As  to  the  con-' 
struction  of  the  contract  attention  is  called  to  the  fol- 
lowing authorities. — 9  Cyc.  587;  19  A.  &  E.  Ency  of 
Law  (2nd  Ed.)  285;  Nelson  v.  Manning,  53  Ala.  549; 
Vomer  V.  Bankhead,  70  Ala.  136;  f^caij  r.  Mci^orma^'h,  68 
Ala.  549;  Willva\mst\  Glover,  66  Ala'.  189.  Counsel  dis- 
cuss other  assignm(»nts  of  error  but  cite  no  authority. 

RuLUVAN  &  Stallwortii,  for  appellee. — The  contract 
being  one  of  suretyship  it  must  l)e  strictly  const  rucnl 
in  favor  of  the  surety  and  he  has  the  right  to  insist  upon 
the  letter  of  all  the  material  terms  of  the  contract. — 
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Branch  Bank  v,  Oarrington,  9  Ala.  549;  Evans  v.  Kee- 
land,  lb,  546;  City  t?.  HnglieH,  65  Ala.  204;  Anderson  v. 
RwirJcH,  87  Ala.  336;  Crescent  Co,  v,  Handley,  90  Ala. 
486;  May  v.  Alabama  Bank,  111  Ala.  513.  Having  once 
aceepti  (1  a  contract  neither  can  hold  the  other  to  a  dif- 
ferent contract. — .1  lien,  v.  Mutual  Co,,  101  Ala.  574. 
There  is  a  variance  between  the  all^ata  and  probate 
as  to  the  second  count. — MoAtmally  v.  Hwwkins  Lhr. 
Co,,  109  Ala.  400. 

In  construing  written  instruments  the  irhole  instru- 
ment must  l)e  considered. — 9th.  Cyc.  p.  579;  Ward  v. 
Whitnet/,  8  N.  Y.  442;  Cliesape4ike,  etc.  Canal  Co.  r. 
Hill,  15  Wallace  94;  \Yashburn  v,  GonJd,  29  Federal 
(^ases  No.  17,  214;  2  Mayfield's  Digest,  p.  757;  Poll<rrd 
V,  Maddxxv,  28  Ala.  321;  Comer  t?.  Bankhcad,  70  Ala. 
136;  Ma^^fm  v.  Iron,  73  Ala.  270. 

Effei^t  must  Ik?  given  to  each  clause  and  word  if  any 
reasonable  effect  can  be  given  thereto. — Hunter  i\  Mc- 
Craw,  32  Ala.  518;  Hollingsw-orth  v.  Fry^  4  Dallas  345; 
12  Federal  cases,  No.  6,619;  2  Mayfleld's  Dige-st,  p.  758; 
Brush  Co,  ly,  Montgomery,  114  Ala.  433. 

In  a  complaint  upon  a  written  instrument,  if  the 
plaintiff  elects  not  to  set  out  the  instrument  in  full,  he 
must  set  out  the  legal  eiT(H»t  or  sul)stance  of  the  whole 
instrument. — 9  ('yc.  713;  Berry  v,  Koicaisky,  95  Cal. 
134;  Adams  v.  Dams,  16  Ala.  748. 

If  he  fails  so  to  allege,  the  proof  of  an  instrument  ma- 
terially different  from  that  allege<l  w^orks  a  variance 
betwcH^n  probata  and  allegata, — 9  Cyc.  749;  Koncyn  v. 
./<ir'A7fv,  108  N.  Y.  650;  Lefiiherbury  v,  Spotsirood,  Tur- 
ner d  Co,,  39  So.  588. 

TYSON,  C.  J.— Plaintiff's  right  of  recovery  in  this 
case,  upon  the  second  count  of  the  complaint,  confessed- 
ly is  dependent  upon  the  construction  of  the  written 
instrunu'ut,  addiessed  to  it  and  signcnl  by  defendant, 
upon  the  faith  of  which  the  IuuiIkt  was  furnished  to 
Luter  Bros,  to  be  used  by  them  in  the  construction  of 
the  hcmse.  It  is  in  this  language:  "This  is  to  certify 
that  Mess.  Luter  Bros,  has  coutract(Ml  to  erwt  a  frame 
hous(^  for  me  on  th(»  Convent  Laud,  4  North  Spring 
Hill  Avenue,  and  any  material,  that  is,  luml)er  use<l  in 
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its  eonstnietion  to  amount  of  f 200  will  be  paid  for  by  me 
at  time  of  first  payment  on  house,  on  presentation  of 
order  from  them.  (Signed)  Isaac  Donovan." 
It  appears  to  us  that  it  is  obvious  that  this  writing  con- 
tains no  promise  to  pay  any  certain  sum  of  money  at 
all  events  and  at  a  fixed  time.  It  is,  therefore^  not  a 
promissory  note;  nor  is  it  a  contract  binding  Donovan 
absolutely  to  pay  the  plaintiff  f200  at  the  date  of  tlie 
maturity  of  the  first  payment  under  the  building  con- 
tract with  Luter  Bros.  It  is  no  more  than  its  plain  lan- 
guage imports — a  promise  by  Donovan  to  pay  to  plain- 
tiff, upon  Luter  Bros.'  order,  at  the  nmturity  of  the  first 
payment  under  the  building  contract,  a  sum  of  money 
not  to  excei^d  |200.  It  is,  therefore,  a  conditional  prom- 
ise, and  not  an  absolute  one;  the  condition  being  that 
plaintiff  would  obtain  an  order  from  Luter  Bros,  for 
lumber  furnished  and  used  in  the' construction  of  the 
house,  not  to  exc(HHl  $200,  and  pres(»nt  the  same  to 
Donovan  In^fore  the  first  payment  was  made  l)y  Dono- 
van to  Luter  Bros,  under  the  contract.  The  testimony 
establishes  tluit  plaintiff  in  no  wise  complied  with  the 
condition  ui)on  which  Donovan's  promise  to  pay  was 
predicated.  Nor  dwM  it  afford  in  the  remotest  degree 
an  inference  that  plaintiff  was  inducwl  by  word  or  act 
on  tho  part  of  Donovan  to  part  with  its  lumlx^  other 
than  upon  the  paper  writing  above  set  forth.  If  the 
plaintiff  has  lost  the  value  of  the  lumber  cm  account  of 
the  insolvency  of  Luter  Bros,  or  otherwise,  this  is  no 
fault  of  Donovan's.  It  could  have,  before  delivering  the 
lumber  to  Luter  Bros,  obtained  the  order  rcnpiisitj*  to  a 
compliance  with  the  condition  namnl  by  him.  Their 
failure  to  do  so  was  their  own  neglect.  And,  upon  fail- 
ure to  obtain  and  pr(^sent  the  order  before  the  fii st  i)ay- 
lAent  to  Luter  Bros,  nuiturinl,  Donovan,  with  no  knowl- 
(Mlge  that  the  lumber  had  been  furnishe<l,  had  the  right 
to  discharge*  his  obligation  to  Luter  Bro«.  under  the 
contract.  In  short,  "a  contract  of  suretyship  is  essen- 
tially a  piomise  to  answer  for  the  de4)t,  default,  or  mis- 
carriage of  another.  ♦  *  *  The  contract  is  strictly 
construed  as  to  his  lial>ility,  and  cannot  b<*  extended  to 
any  other  ])erson,  or  any  other  subject,  or  to  or  for  any 
other  period  of  time,  than  such  as  may  be  included  in  its 
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words." — City  Council  of  Montgomery  v.  Hughes,  65 
Ala.  204.  ludeed,  the  testimony  shows  that  Donovan 
wa«  never  informed  that  plaintiff  had  furnir*hed  any 
lumber  until  after  ^he  house  was  completed  and  he  had 
paid  Luter  Bros,  in  full. 
Affirmed. 

DowDELL,  Anderson,  and  McClelluVN,  JJ.,  eonciir; 
the  concurrence  of  Dowdell  and  McClellan,  JJ.,  being 
as  to  the  conclusion. 


Gleiiiion  ^^  Harris. 

A  ssumpsit, 
(Dec Wed  Jan.  16th,  1907.    42  So.  Rep.  1003.) 

1.  Trusts;  Liahility  of  Trustee;  Limitations, — The  exeotuor  of  an 

estate  agreed  with  a  legatee  under  the  will  to  pay  her  legacy' 
in  installments  of  ten  dollars  each  per  month,  and  thus  cre- 
ated an  express  trust  between  them  as  to  the  fund.  The  exe<'u- 
tor  paid  two  hundred  dollars  in  sucii  installment,  and  through 
mistake  failed  to  pay  the  balance  of  the  legacy.  Held,  the 
statute  of  limitations  for  six  years  aid  not  begin  to  run 
against  the  claim  for  the  balance,  until  after  demand  and 
refusal  to  pay. 

2.  Hame;    Trust   delation   of   Executor   to   Legatee;   Discharge   as 

Ea-crutor;  Legacy  Unpaid. — The  final  settlement  by  an  execu- 
tor of  his  accounts  and  his  flnai  distrharge  did  not  change  the 
trust  relation  as  between  him  and  the  legatee,  as  to  the 
amount  of  the  legacy  remaining  in  his  hands:  nor  did  the 
payment  by  him  of  the  amount  of  the  legacy  remaining  In  his 
hands  to  the  residuary  legatees,  through  a  mistake,  alter  his 
trust  relation  to  the  legatee. 

Appeal  from  Mobile  Circuit  Court. 

Heard  before  lion  Samuel  B.  Browne. 

Action  by  Mary  Harris  against  James  K.  (ilennon. 
Judgment  for  plaintiff,  and  defendant  apiKnils.  Affirm- 
ed. 
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Oaillaro  &  Maiiorner,  for  appellant. — The  plain- 
tiff's right  to  maintain  a  common  law  action  for  the 
leji^acY  could  only  be  supported  by  proof  of  assent  to  the 
le<]:acy  by  the  executor. — iici*.  344,  Code  1896;  Bonner 
V.  Ymtnff,  68  Ala.  35;  Cox  v.  McKimwy,  32  Ala.  465.  The 
demand,  if  it  accrued  at  all,  accrued  more  than  eighteen 
months  after  the  will  was  probated. — Walker  v,  John- 
ston, 82  Ala.  347;  Horton  v,  Averytt,  20  Ala.  719;  Cox 
r.  McKinney,  supra.  The  statute  of  limitation  then  l)e- 
gan  to  run  not  later  than  March  26,  1896. — Wood  v. 
Wood',  3  Ala.  756;  Walker  v.  Johnson,  supra;  8.  A,  & 
M.  R,  R,  Co.  V,  Huford,  106  Ala.  303;  Vnderhill  v.  Mo- 
bile F,  I),  /.  Co,,  67  Ala.  45.  The  court  eried  in  its  oral 
charge  to  the  jury. — Gorald  t\  TunstaJl,  109  Ala.  567;  4 
-Mayf.  486.  Where  ignorance  and  want  of  knowledge 
induccMl  by  fraud,  silence  or  misrepresentatioai  is  hH  up 
as  an  exception  to  the  statute  of  limitation  it  must  be 
fully  pleaded  and  pleadings  must  disclose  that  the  party 
pleading  same  was  not  in  fault  because  of  ignorance 
or  for  want  of  proper  diligence. — James  p.  James,  55 
Ala.  525;  Scnu/gs  r.  Decatur,  86  Ala.  173;  Manning  v. 
Pippon,  95  Alal  538. 

L.  H.  &  E.  W.  Faitfi,  for  appellee. — There  was  a 
trust  relation  In^tween  (ilennon  and  Mrs.  Harris  and 
until  there  is  a  si^ttlement  of  the  trust  or  an  open  un- 
mistakeable  repudiation  of  it  it  cannot  be  regarded  oth- 
erwise than  as  subsisting. — McCarthy  v.  McCarthy,  74 
Ala.  553;  (^uster  r.  Murray,  5  Johnson's  Chancery,  522; 
Mullen  r.  Walton,  39  South,  97.  That  this  was  a  trust 
s(»e  the  case  of  Whetstone  t\  Whetstone,  75  Ala.  495. 
Tlu*  eviden(*e  discloses  a  fiaud  practiced  upcm  appelh^e. 
— Mullen  r.  Walton,  su]yra;  Porter  r,  Hmith,  65  Ala. 
169;  Henry  v.  Allen,  93  Ala.  197;  Tillison  i\  lUvini),  87 
Ala.  350. 

DOWDELL,  J. — The  priucitwil  (iueslri(m  and  chief 
contention  in  the  case,  and  the  one  on  which  the  cause 
may  be  finally  determiniHl,  is  based  on  the  plea  of  the 
statute  of  limitations  of  six  years.  The  complaint 
contained  the  common  counts,  embracing  the  count  for 
money  had  and  received  for  plaintiff's  use  and  benefit. 
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The  undisputed  facts  sliow  that  the  plaiutiif,  appel- 
lant here,  as  c^xeeutor  of  the  last  will  and  testainent  of 
Amelia  Durand,  deceased,  received  and  held  in  his  hand 
|300,  wliich  was  left  as  a  legacy  to  the  plaintiff,  appellee 
here,  by  said  Amelia  Durand  under  her  said  last  will. 
The  defendant,  James  K.  Glennon,  was  nominated  in 
said  will  as  executor  and  without  lK)nd.  He  qualified  a*** 
such  executor  and  took  possession  of  the  assets  of  the 
estate.  Tlie  plaintiff  was  an  ignorajit  and  illiterate  col- 
ored woman  and  former  servant  in  the  family  of  testa- 
trix. She  knew  that  Mrs.  Durand  left  a  last  will  but 
did  not  know  its  contents.  The  def€*ndant,  Glennon, 
informed  the  plaintiff  that  the  amount  of  the  legacy 
left  the  plaintiflF  under  the  will  was  |200.  The  defend- 
ant paid  plaintiff  the  $200  in  installments  of  fJlO,  for 
whi(*h  he  took  receipts  from  plaintiff.  In  March,  1896, 
defendant  made  final  settlement  of  his  executorshij)  in 
the  probate  court.  The  defendant  testified  that  at  the 
time  of  making  final  settlement  of  his  executoiship  he 
sent  for  the  plaintiff  and  informed  her  that  he  had  paid 
her  |?200,  all  that  was  coming  to  her  under  the  will,  and 
that,  as  he  had  lost  one  of  her  receipts  for  |10,  he  want- 
ed her  to  give  him  a  receipt  for  the  |200  paid,  to  file  as 
his  voucher  on  the  settlement.  The  defendant  further 
testified  that  he  paid  the  ?200  to  the  plaintiff  in  install- 
ments of  |10  a  month,  and  that  he  kept  the  legacy  and 
paid  it  to  the  plaintiff  in  installments  by  the  month  at 
plaintiff's  recjuest.  The  defendant  further  testifitnl 
that  he  made  a  mistake  in  informing  the  plaintiff 
that  her  legacy  under  the  will  was  |200  instead  of  |300, 
and  that  under  this  en'oneous  impression  of  his  as  to 
the  amount  of  the  legacy,  on  the  final  settlement,  he 
])aid  the  remaining  flOO  over  to  the  rmduary  legat(H* 
under  the  will.  It  is  shown  that  the  plaintiff  did  not 
l(»arn  that  the  legacy  left  her  under  the  will  was  J300 
until  within  a  month  or  two  Inrfore  the  commencement 
of  this  suit,  when  she  made  demand  on  the  defendant 
for  tlie  balance  of  her  legacy,  the  $100,  and  the  defend- 
ant refused  to  pay  the  same. 

If  an  express  trust  was  created  by  the  agreement  of 
the  defendant  to  retain  the  legacy  and  pay  it  over  to 
the  plaintiff  iri  monthly  installments  of  flO,  then  the 
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statute  of  limitations  would  not  begin  to  run  against  the 
demand  until  there  was  a  clear  disavowal  of  the  trust 
by  the  tiustee,  and  such  disavowal  brought  to  the  knowl- 
edge of  the  cestui  que  trust.  Here  there  was  no  such 
disavowal,  but,  on  the  contrary,  a  recognition  of  it  un- 
til the  defendant  had  paid  over  to  the  plaintiff  '¥200  in 
installments,  and  the  failure  to  pay  over  the  remaining 
$100  was  the  result  of  the  defendant's  erroneous  im- 
pression, aa  he  claims,  that  the  legacy  was  f200.  The 
defendant's  erroneous  impression  as  to  the  amount  of 
the  legacy  could  not  change  the  trust  relation  between 
the  patties.  In  Twj/lor  v.  Benham,  5  How.  (IT.  S.)  233, 
274,  12  L.  Ed.  130,  Mr.  Justice  Woodbury^  speaking  for 
the  court  said :  "So  every  pei*son  who  receivers  money 
to  be  paid  to  another,  or  to  be  applied  to  a  particular 
purpose,  to  which  he  does  not  apply  it,  is  a  trustee,  and 
may  be  sued  either  at  law,  for  money  had  and  riM^eivtHl, 
or  in  equity,  as  a  trustee,  for  a  breach  trust."  And  in 
that  ca«e  it  was  held  tlmt  the  statute  of  limitations  did 
not  commence  to  run  until  there  was  a  demand  and  re- 
fusal to  pav.  On  somewhat  analagous  facts  it  was  held 
in  CohUt  v.  Mnrratj,  5  Johns,  Ch.  (N.  Y.)  522,  531,  that 
an  express  trust  was  created,  and  the  statute  of  limita- 
tions did  not  run.  See  Perry  on  Trusts,  (5th  Ed.)  § 
863.  In  HaMic  d  *Sff7rrr  v.  Aiken,  67  Ala.  313,  a  sum  of 
money  which  was  depositwl  in  bank  to  Ik*  under  the 
management  of  a  ceitain  firm  was  held  to  be  funds  of  an 
express  trust  against  which  the  statute  did  not  run.  In 
\Vhctst(ynf\  i\  Wheistonc,  75  Ala.  495,  on  the  death  of  an 
ancestor  leaving  a  will,  of  whicli  one  of  his  sons  was  (ex- 
ecutor, a  final  settlement  was  nmde  by  the  excH'utor  of 
the  estate,  and  he  then  assumed,  with  the  consent  of  his 
sister,  to  rec(4ve,  hold,  and  manage  her  share  of  the  c*s- 
tate  as  her  agent  and  trustee.  It  was  held  to  be  an  ex- 
press continuing  trust,  against  which  the  statute  did 
not  run. 

The  appellant  here  assununl,  with  the  consent  of  the 
appellee,  to  hold  her  legacy  for  her  as  her  agt»nt  or 
trustcH»,  and  to  pay  it  out  to  her  in  small  monthly  in- 
stallments. The  relation  of  the  parties  was  not  that  of 
ordinary  debtor  and  cnnlitor.  No  interest  was  chargea- 
ble against  the  defendant  until  on  a  demand  and  refu- 
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sal  to  pay.  The  defendant  in  the  first  instance  as  execu- 
tor occupied  a  fiduciary  relation  to  the  plaintiff  as  to 
the  legacy,  ajid  when  he  agreed  with  the  plaintiff  to  hold 
the  legacy  in  his  hands  and  pay  it  to  her  in  monthly  in- 
HtaDmects  of  flO,  an  express  truBt  between  plaintiff  and 
defendant  was  thereby  created  as  to  the  fund.  It  w^ae, 
in  effect  and  in  law,  the  same  as  if  the  plaintiff  had  de- 
p^isited  that  amount  of  money  in  the  hands  of  the  de- 
fendant, to  be  held  and  paid  to  her  in  monthly  install- 
ments. The  subsequent  final  settlement  by  the  def«id- 
itnt  in  the  probate  court  of  liis  accounts  as  executor,  and 
his  final  discharge  as  such  executor*,  did  not  and  could 
not  in  law  change  his  trust  relation  as  to  the  amount  of 
plaintiff's  liCgacy  at  the  time  remaining  in  his  hands; 
nor  did  the  payment  by  him  of  this  amount  over  to  the 
lesiduary  legatee  through  a  mistake  alter  his  trmst  re- 
lation to  the  plaintiff.  On  the  defendant's  own  testi- 
niony  and  the  undisputed  facts  in  the  case,  we  are  of 
opinion  tliat  the  statute  of  limitations  of  six  years,  as  a 
defense  to  the  action,  is  without  nierit,  and  the  plaintiff 
was  entitled  to  have  the  general  aflajmative  charge  given 
in  her  favor.  And,  this  being  true,  error,  if  any,  com- 
mitted by  the  court  against  the  appellant  in  the  oral 
clmrge  of  the  court,  or  in  tlve  given  charges  for  I  he  ap- 
jK^llee,  was  error  without  injury. 
Affirmed. 

Tyson,  C.  J.,  a«d  Simpson  and  Anderson,  JJ.,  concur. 


Murray  &  Pepi>er8  r.  Dickens^ 

Assumpsit. 

(Decided  Deo,  20th,  1906.    42  So.  Rep.  lasi.) 

1.  Evidence:  Books  of  Account;  Authentication. — Entries  en  books 
of  account  are  admissable  as  against  the  objection  that  the 
book  was  not  regularly  kept  in  the  usual  course  of  business. 
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where  it  was  shown  that  a  steam  holster  was  rented  at  a 
specific  sum  per  day,  and  the  owner  thereof  made  entries  on 
the  book  kept  for  that  purpose  of  the  number  of  days  the 
holster  worked,  based  on  reports  made  to  him  at  the  end  of 
each  week  by  his  employee  in  charge  of  the  bolster. 

2.  Same. — ^The  testimony   showed  that   the  owner  of  the  hoister, 

which  was  rented  for  a  specific  sum  per  day,  made  entries 
on  a  book  kept  for  that  purpose  of  the  number  of  days  the 
holster  worked  each  week,  based  on  the  report  of  his  em- 
ployee in  charge  of  the  holster.  The  employee,  in  charge  of 
the  holster,  testified  that  he  made  true  reports  every  Saturday 
to  the  owner  who  entered  the  same  at  once  in  the  book.  Held, 
the  entries  were  sufficiently  corroborated  by  indei)endcnt  evi- 
dence, to  render  them  admissible. 

3.  8ame. — Entries  regularly  made  by  a  party  in  a  book  kept  for 

that  purpose,  from  data  furnished  by  an  employee,  where 
the  employee  testified  that  he  knew  of  the  correctness  of  the 
Items  and  gave  them  correctly  to  the  party  entering  them,  and 
the  party  entering  them  testified  that  he  entered  the  items 
as  they  were  given  to  him,  are  admissible. 

4.  Same, — The  entries  above  referred  to  in  headnotes  1,  2  and  3 

were  admissible  against  the  objection  that  the  entries  were 
not  made  contemporaneously  with  the  transaction,  they  being 
made  within  a  reasonable  time,  under  the  circumstances. 
3.  Same. — Under  the  contract,  it  being  for  the  court  to  dwlde 
whether  the  bolster,  when  the  employee  had  steam  up  waiting 
for  dire<"tion8  to  use  It,  was  in  service  Within  the  contract, 
(and  if  not  other  testimony  might  be  Introduced  on  which  the 
jury  could  ascertain  what  should  be  deducted  from  the  amoimt 
shown  by  the  entries)  entries  made  as  set  out  in  the  above 
headnotes,  were  admissible  in  evidence. 

Appeal  from  Mobile  Circuit  (\)urt. 

neard  before  Hon.  Hamuel  R.  Buowxk. 

Action  by  Murray  &  Pepi)ers  against  Cbarlcss  (\  Dick- 
enn.  From  a  judgment  for  defendant,  idaintiffs  apix^dl. 
Reveiseil  and  remandiMl. 

William  C  Fitts,  and  David  H.  Ei>i)iN(iT0N,  for  ap- 
pellant.— The  lK)ok  was  a  book  of  original  entry  in  con- 
templation of  law. — Post  ?-.  KetntrlHun,  52  L.  K.  A.  577; 
Tilkins  i;.  Bahrr,  6  Lans.  510;  RcdlLsh  r.  Bauerlre^  38 
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Am.  Rep.  87;  Jeffries  t\  IJrmy,  3  Houst.  653;  Curtis  v. 
Bradh'ii,  38  L.  R.  A.  144;  Boiling  i\  Fannin,  97  Ala. 
619;  Alahamu  Construction  Vo,  v.  Wagnoii  Bro^i.,  137 
Ala.  389.  For  further  discussion  of  the  subjcnt  of  the 
admissibility  of  the  entries,  see  102  N.  Y.  572;  22  N.  Y. 
Sup.  148;  1  Greenl.  (16th  Ed.)  pp.  206-211. 

Gregory  L.  and  H.  T.  Smith,  for  appell(H\ — The  en- 
tries in  the  book  are  not  admissiWe  bcni-ause  not  made  in 
a  set  of  books  regularly  kept  in  the  usual  course  of  bus- 
iness; because  not  corrolmrated  by  indc^pendent  testi- 
mony of  a  person  knowing  the  facts;  and  because  the 
person  making  the  entries  had  no  pers(mal  knowledge 
of  their  proof — Disnmkes  ct  aL  r.  Colson^  ct  aL,  07  Ala. 
388;  IKatl.  Bank  of  Talladega  v.  Chaffin,  118  Abi.  260; 
W<tger  Lbr.  Co,  v,  Sullivan  Co,,  120  Ala.  573;  Lane  v. 
MaAjor  &  Thomas  Hdu\  Co.,  121  Ala.  298.  A  party  can- 
not bolster  up  the  testinumy  of  their  Avitnc^ss  by  the  tes- 
timony of  their  good  character  and  it  cannot  be  shown 
by  introducing  evidence  a*s  to  how  long  he  reuuiincHl  in 
anv  particular  emplovment. — Cipson  r.  The  ^latr^  89 
Ala.  121 ;  Funderherqv.  The  Htafe,  100  Ala.  36;  1/.  ct  (1. 
Rf/,  Co.  i\  Willmms,  54  Ala.  08;  Bell  v.  Tim  ^tate,  124 
Ala.  94.  The  defendant  not  being  a  witness  its  charac- 
ter cannot  be  attacked. — Harrison  v.  The  l^tate,  37  Ala. 
154. 

SIMPSON,  J.— This  was  an  action  by  the  appellants 
(plaintiffs)  against  appellee  (defendant)  on  the  com- 
mon counts,  to  wit:  (1)  Open  account;  (2)  account 
stated;  (3)  work  and  labor  done;  (4)  merchandise, 
goods,  etc.,  sold;  (5)  money  paid  for  defendant;  (6) 
money  received  by  defendant  for  the  use  of  plaintiffs. 
And  the  pleas  were  the  general  issue  and  payment.  The 
matter  for  which  pbaintiffs  claimed  that  defendant 
owed  them  the  amount  sued  for  was  for  the  use  of  a 
"steam  bolster,''  which  it  is  claimed  did  service  for  de- 
fendant under  an  agreement  by  which  he  was  to  pay 
|10  per  day. 

A  witness  for  plaintiffs,  Edward  Peppers,  who  was  a 
member  of  the  plaintiflf's  firm,  testified  that  plaintiffs 
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did  in  September,  1903,  rent  the  "steam  hoister"  to  de- 
fendant; that  defendant  was  to  pay  $10  per  day;  that 
defendant,  Dickens,  was  to  {jjive  plaintiffs  ^  statement 
each  Saturday  night  as  to  liow  much  the  "hoister"  had 
worked  during  the  week;  that  defendant, had  been  asked 
frequently  for  the  statement,  but  had  never  given  any, 
except  a  little  slip,  once,  with  no  date  on  it ;  that  witness 
did  not  see  the  bolster  woiked,  as  it  was  10  or  12  miJes 
from  Mobile;  that  plaintiff  became  dissatisfiwl  because 
of  Dickens'  failure  to  furnish  the  statement,  and  chang- 
ed the  terms  to  a  regular  renting  agreement,  but  this 
suit  is  for  the  amount  due  l)efore  this  change  was  made; 
that  the  bolster  was  a  barge,  with  a  steam  engine  on  it, 
and  was  used  for  pulling  logs  out  of  the  woods;  that 
plaintiff's  engineer.  Bill  Steadham,  had  charge  of  the 
bolster;  that  he  left  Mobile  with  it  every  Sunday  even- 
ing or  Monday  moruing  and  returned  Saturday  even- 
ing, at  whidi  time  lu^  would  report  to  witness  verbally 
the  number  of  days  that  the  hoister  had  Innm  workinl 
during  tluit  week,  and  witness  would  set  the  amount 
down  in  the  book  (which  is  offered  in  evidenced  ;  that 
plaintiff's  were  paying  said  Steadham  according  to  the 
time  he  worke<l,  and  they  ))aid  him  according  to  the 
amounts  so  set  down  in  said  book,  and  they  aHowed  a 
half  day  each  week  for  going  to  and  r(»turning  from  de- 
fendant's place* — thus,  if  he  reported  5  days'  work  they 
paid  him  for  5  1-2  days.  ITc^  also  stated  that  the  Imat 
remaincHl  through  th(»  w(»ek  at  def(»ndaut's  place,  subject 
to  his  ord(Ts.  Bill  Steadham  testified  to  the  same  ar- 
rangement; that  he  made  true  reports  every  Saturday 
night  to  Mr.  Pepi)ers,  who  luiterc^l  it  at  once  in  the  book ; 
also  that  he  woubl  call  on  I)i<»kens  for  statements  of  th(* 
work  done,  but  that  he  never  gave  but  the  one,  and 
would  tell  him  that  his  (Steadham's)  word  was  as  good 
as  his  (Dickens)  ;  that  he  knew  exactly  how  manv  days 
he  worked  and  how  many  hv  lost  each  wcvk,  and  so  re- 
ported it ;  that  when  he  had  steam  up,  under  orders,  at 
Dickens'  place,  he  reported  it  that  way;  but  witness  la- 
ter stated  that  sometinu^  Dickens  did  not  come  down 
to  work  till  late  in  the  day,  but,  if  witn(»ss  had  st(  am  up 
all  day,  he  reported  that  as  a  day's  work. 
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The  defendant  objected  to  the  introduction  of  said 
iJook  in  evidence,  on  the  ground  that  it  had  not  been 
proved,  which  objection  was  sustained,  and  the  book  was 
excluded;  and  the  court  then,  on  motion  of  defendant, 
excluded  all  of  the  plaintiflP's  evidence,  because  it  was 
irrelevant  and  immaterial,  and  gave  the  general  charge 
in  favor  of  the  defendant  The  chief  point  of  controver- 
sy is  the  action  of  the  court  in  ruling  out  the  l>ook  as  evi- 
dence and  then  excluding  all  of  plaintiffs'  testimony. 
The  appellants  insist  that  there  was  error  in  this  action 
of  the  court,  and  the  appellee  sustains  the  action,  be- 
cause (1 )  the  book  was  not  regularly  kept  in  the  usual 
course  of  business;  (2)  the  contents  was  not  corroborat- 
ed by.  independent  testimony  of  a  person  knowing  the 
facts;  and  (3)  the  person  making  the  entries  did  not 
himself  have  personal  knowledge  of  their  truth. 

As  to  the  first  objection,  the  testimony  of  Peppers 
shows  that  the  entries  were  regularly  made  in  a  book 
kept  for  that  purpose,  on  the  reports  which  were  made, 
in  accordance  with  the  reciuirements  of  the  contract; 
and,  as  to  the  second,  the  entries  are  corroborated  by  the 
testimony  of  Pepi)ers  and  Steadnmn.  As  to  the  third 
exception,  while  it  is  true  that  the  expressicm  is  found 
in  the  authoriti(*s  that  the  person  making  the  entry 
must  have  knowledge  of  the  correctness  of  the  item,  yet 
it  will  be  found  that  in  those  cases  there  was  no  proof 
by  any  one  else  of  the  correctness  of  the  item,  and  it 
would  seem,  on  reason,  that  if  one  party  testifies  that  be 
knew  of  the  correctness  of  the  item  and  gave  it  correct- 
ly to  the  other,  and  the  other  testifies  that  he  entered  it 
as  it  was  given  to  him,  that  that  would  amount  to  the 
same  thing  as  if  the  party  who  made  the  entry  should 
swear  that  he  knew  of  the  correctness  of  the  item.  So 
it  is  laid  down  that  "entries  made  by  a  party  from  data 
furnishe<l,  or  memoranda  kept  by  an  employe  to  assist 
his  memory  in  making  a  report  or  return  will  be  ad- 
missible, if  supplemented  by  the  oath  of  the  party  and 
the  testimony  of  the  servant  making  the  memoranda  or 
furnishing  the  information.'' — 17  Cvc.  386;  MiUcr  t\ 
.sVm/y,  143  Mass.  162,  13  N.  E.  468,  lAm.  St.  Rep.  449; 
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Smith  V,  Laio,  47  Conn.  431 ;  Harwood  v.  Mulry,  8  Gray 
(MasR.)  250;  Barker  v.  Haskell,  9  Cush.  (Mass.)  218; 
Morris  v.  Briggs,  3  Cush.  (Mass.)  342;  Smith  v,  San- 
ford,  12  Pick.  (Mass.)  139,  22  Am.  Dec.  415;  Hoover  v. 
Gehr,  62  Pa.  136;  Post  v.  Kenersan,  (Vt.)  47  Atl.  1072, 
note  52  L.  R.  A.  578,  82  Am.  St.  Kep.  948;  Curtis  v. 
Brwdlet),  (Conn.)  31  Atl.  591,  28  L.  R.  A.  143,  48  Am. 
St.  Rep.  177;  Bay  v.  Cook,  22  N.  J.  Law,  343,  355.  The 
book  in  this  case  was  not  subject  to  this  objection. 

It  is  next  insisted  that  the  book  was  properly  ex- 
cluded, because  the  entries  were  not  made  contempor- 
aneously with  the  transaction.  In  the  case  of  First 
National  Bank  of  Talladega  v.  Chaffin,  118  Ala.,  pages 
246,  260,  24  South.  80,  referred  to  by  counsel  for  appel- 
lee, the  books  offered  in  evidence  were  the  ledgers  of  a 
deceased  party,  and  there  was  no  proof  as  to  who  kept 
the  books,  nor  as  to  whether  they  were  correct,  or 
whether  original  entries  or  not,  and  the  court  very  prop- 
erly said  that  the  books  should  have  been  excluded,  l)e- 
cause  said  books  did  not  appear  prima  facie,  nor  were 
they  shown  by  evidence  to  have  been,  original  entries 
made  contemporaneously  with  the  sales  and  payments 
note<l  in  them.  The  question  as  to  how  near  in  point  of 
time  an  entr-j'  may  be  made,  so  as  to  come  within  the 
nile  as  to  being  contemporaneous,  is  not  presented  at  all 
in  that  case.  The  case  of  Di^mtikes  rf  Patrick  v.  Tolson 
&  Barrett,  67  Ala.  388,  389,  went  off  entirely  on  the 
point  that  the  witness  could  not  testify  to  the  correct- 
ness of  the  books,  because  it  involved  a  transaction  with 
a  deceased  party,  and  the  remarks  of  the  court  were 
made  to  the  point  that  under  the  facts  in  the  case  the 
books  would  have  been  admissible  if  the  witness  had 
been  competent.  In  the  case  of  Horton-  v.  Miller,  84 
Ala.  537,  540,  4  South.  370,  the  witness  T.  G.  Miller 
made  the  entries,  and  J.  P.  was  not  put  on  the  stand  to 
prove  the  correctness  of  the  items.  The  court  properly 
held  that  the  book  was  not  admissible  as  to  those  items. 
In  the  case  of  Stmidenmire  i\  Harper  Brothers,  81  Ala. 
242,  245,  1  South.  857,  the  memorandum  sought  to  be 
introduced  was  not  an  original  entry,  nor  even  a  copy 


Digitized  by 


Google 


246  SUPREME  COURT  L^^^- 

[Murray  &  Peppers  v.  Dickens.] 

of  the  entries  on  the  books,  but  merely  an  addition  by 
the  witness  of  certain  items  which  he  had  taken  from 
the  books,  and  the  court  said:  "The  original  must  be 
produced,  and  must  have  been  made  at  or  near  the  time 
of  the  occurrence."  In  the  case  of  WagwK  Lumber  Co. 
V.  SnlUimn  Logging  Co.,  120  Ala.  560,  573,  24  -South. 
949,  the  only  points  decided  were  that  the  witness  could 
not  refer  to  a  memorandum  made  by  another  party 
when  he  had  no  knowledge  of  its  correctness,  and  that  a 
book  could  not  be  introduced  when  there  was  no  proof  of 
the  correctness  of  the  items,  nor  that  they  were  made 
"at  or  about  the  time  at  which  the  facts  to  which  they 
relate  transpired.''  The  case  of  Lane  v.  May  &  Thomas 
Hdw.  CV>.,  121  Ala.  296,  298,  25  South.  809,  merely  holds 
that  a  menH>randum  book  could  not  be  introduced  in  evi- 
dence wb(*n  there  was  no  proof  that  the  items  were  en- 
tered "at  or  about  the  time  the  payments  were  made, 
nor  sufficiently  that  the  witness  knew  the  entries  to  be 
correct  when  they  were  made." 

So  there  is  nothing  in  our  decisions  contrary  to  the 
general  principle  laid  down,  to  wit,  that,  while  the  en- 
tries must  be  made  at  or  nc^ar  the  time  of  the  transac- 
tion, yet  no  precise  time  is  fixed  by  law  when  they 
should  be  made.  Tlie  entry  need  not  be  made  exactly  at 
tlie  time  of  the  occurrence;  but  it  is  sufficient  if  it  be 
made  within  a  reasonable  time.  In  this  particular  every 
case  must  be  made  to  depend  ui)on  its  own  peculiar  cir- 
cumstances, having  regard  to  th(^  situation  of  the  par- 
ties,  the  kind  of  business,  the  mode  of  conducting  it,  and 
the  time  and  manner  of  making  the  entries.  An  entry 
(mce  a  week  has  l)eeri  held  to  be  sufficient. — Yearsley's 
Appeal,  48  Pa.  531;  note  to  Post  v.  Kencrsoti,  52  L.  R. 
A.  583;  McKelry  on  Evidence,  pp.  251,  252,  §  175.  It 
must  be  admitted  that  the  cases  are  in  some  confusion 
on  this  subject,  but  from  an  examination  of  them  the 
above  seems  to  be  a  Treasonable  deduction.  There  are  a 
num1)er  of  cases  where  loose  memoranda  were  first 
made,  and  then  afterwards  transferred  to  a  permanent 
book,  and  the 'general  ti'end  of  decisions  is  that  the 
loose  memoranda  are  not  the  entry,  but  mere  helps  to 
the  party  to  n^member,  and  the  entry  in  tlie  permanent 
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book  is  the  original  entry,  so  that  it  seems  that  the  rule 
would  be  the  same,  whether  there  were  any  mmeoran- 
dum  or  not.  In  those  eases  it  is  held  that,  in  order 
to  admit  the  entries  in  the  b(K>k,  it  is  necessary,  not  only 
that  the  party  who  made  the  entry  shall  swear  that  the 
entry  was  made  in  accordance  with  the  memoranda,  but 
also  that  the  ixarty  who  made  the  memoranda,  shouUl 
testify  to  the  correctness  of  the  memorandum  w^hen  he 
made  it.  This  testimony  we  have  in  the  case  now  under 
consideration.  It  is  also  held  in  a  number  of  them 
that  unless  some  reason  is  shown  why  the  entry  was  not 
made  in  a  day  or  two,  either  from  the  nature  of  the  bus- 
iness or  otherwise,  the  entry  wall  not  be  deemed  to  be 
contemporaneous  within  the  meaning  of  the  law;  but 
the  cases  rwognize  that  circumstances  may  be  such  as 
to  justify  the  delay  in  making  the  entry  for  as  long  a 
time  as  a  week. — liedlich  v.  Bauerlee^  98  111.  134,  38 
Am.  Rep.  87;  Kont  v.  Qarvin,  67  Mass.  148;  Vicary  t\ 
Moot'c,  2  Watts  (Pa.)  451,  27  Am.  Dec.  323;  F(yf\9yfh-r 
i\  Norcroifs,  5  Watts  (Pa.)  432,  30  Am.  Dec,  334.  As 
stated  in  the  Kedlich  Case,  supra:  "It  suffices  if  it  l)e 
within  a  rc^asonabh^  time  so  that  it  may  appear  to  have 
tak(*n  i)hice  while  the  memory  of  the  fact  was  recent,  or 
tlie  source  from  which  knowledge  of  it  was  derived  is 
unimi)air(Hl."  So,  considering  the  nature  of  the  busi- 
ness in  this  case,  the  fact  that  the  boat  made  weekly 
trips  and  there  was  no  opportunity  to  make  the  entries 
until  the  report  came  in  at  the  end  of  the  week,  that  the 
contract  itself  provided  for  weekly  reports,  and  that  the 
service  was  such  as  could  be  easily  remembered  for  that 
period,  we  hold  that  the  entries  were  made  within  a  rea- 
sonable time,  and  admissible. 

There  is  nothing  in  the  suggestion  that  the  entire 
book  was  oflfeied  in  evidence,  and  not  only  those  entries 
relating  to  this  matter,  as,  in  the  first  place,  the  book 
was  offered  only  to  prove  these  items,  and  there  is  no 
evidence  that  there  was  anything  else  in  the  book,  and, 
in  the  next  place,  the  only  objection  offered  to  it  was 
that  "it  had  not  been  proved  at  all."  Nor  is  there  any 
force  in  the  suggestion  that  the  report  of  Steadham  was 
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of  his  own  time,  and  not  of  the  time  that  the  boat 
worked ;  for  both  he  and  Peppers  state  that  his  report 
was  of  the  time  the  boat  worked,  and  it  is  shown  that 
the  report  did  not  include  the  half  day  which  was  al- 
lowed Steadham  for  going  and  coming.  On  the  con- 
trary, Peppers  states  distinctly  "that,  if  he  reported  the 
machine  worked  5  days,  they  paid  him  for  5  1-2  days, 
and  so  on."  Even  if  the  half  days  were  included  it 
would  be  an  easy  matter  to  deduct  them.  So  with  re- 
gard to  the  suggestion  that  Steadham  reported  it  as  a 
day's  work  when  he  had  steam  up  all  day  waiting  for 
Dickens,  though  Dickens  did  not  actually  get  to  work 
until  the  midd4e  of  the  day  or  later.  If  the  boat  was 
there  subject  to  his  orders,  and  he  did  not  actually  use 
it,  it  would  be  a  question  for  the  court  to  decide  whether 
it  was  not  there  in  his  service,  within  the  meaning  of 
the  contract ;  and,  even  if  it  -was  not,  that  would  not  be 
any  reason  for  rejecting  the  evidence,  but  other  testi- 
mony could  be  introducecl,  from  which  the  jury  could  as- 
certain what  should  be  deductefl.  The  court  erred  in 
excluding  the  book,  and  in  excluding  the  evidence  of  the 
plaintiff,  and  in  giving  the  general  charge  in  favor  of 
the  defendant. 

The  judgment  of  the  court  is  reversed,  and  the  cause 
remanded. 

Tyson,  C  J.,  and  IlARAii^oN  and  Drnson^  J  J.,  con- 
cur. 


Norton  v.  Clayton  Hai*dwape  Co. 

Assunvpsit, 

(Decided  March  2,  1907.    43  So.  Rep.  im.) 

Compromise  and  Settlement:  Composition  in  Writing, — ^A  credi- 
tor wrote  his  debtor  oflfering,  after  being  forced  Into  bauk- 
riiptcj%  fifteen  per  cent  in  full  settlement  of  his  claim,  which 
offer  was  accepted,  the  creditor  Instructing  the  banlc,  to  whom 
the  claim  had  been  sent,  to  receive  fifteen  per  cent  in  settle- 
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ment;  and  the  debtor  sending  check  to  the  bank  for  that 
amount,  the  bank  colle<?ted  check,  and  marked  claim  paid. 
Held,  that  it  was  a  composition  of  the  debt  in  writing,  and 
binding  under  Section  1806,  Code  1896. 
2.  Same;  Fraudulent  Representations, — The  debtor  wrote  a  credi- 
tor offering  fifteen  per'  cent  in  full  settlement  of  the  claim, 
stating  that  he  was  making  same  offer  to  all  his  creditors, 
which  was  a  fact.  The  creditor  accepted  the  offer.  Held,  a 
valid  composition  with  that  creditor,  although  some  creditors 
insisted  on  a  larger  dividend  and  got  it. 

Appeal  from  Barbour  Okcuit  Court. 

Heard  before  Hon.  A.  A.  Evans. 

Action  by  the  Clayton  Hardware  Company  against  J. 
H.  Norton.  Judgment  for  plaintiflf.  Defendant  ap- 
peals.   Reversed  and  remanded. 

A.  A.  McDonald,  for  appellant. — The  facts  in  this 
case  bring  the  settlement  clearlv  within  sections  1805- 
1806,  Code  1896. 

T.  M.  Patterson,  for  appelle. — The  check  offered  in 
evidence  cannot  be  taken  to  show  a  settlement  of  the  ac- 
count in  full. — Hodges  v.  Tennessee  Implement  Com- 
pany, 123  Ala.  572.  In  a  composition  there  is  an  im- 
plied agreement  that  all  should  share  alike. — 8  Cyc.  pp. 
468  and  476.  In  any  event  the  facts  show  that  the  com- 
position was  obtained  by  fraud  or  misrepresentation. — 
Cleere  v.  Cleere,  82  Ala.  581 ;  Coivxm  v.  Sapp,  74  Ala. 
44. 

SIMPSON,  J. — This  was  a  suit  by  appellee  against 
the  appellant  cm  an  account,  and  the  defense  interposed 
was  that  said  plaintiflf  had  agreed  with  defendant  to  ac- 
cept 15  per  cent,  of  the  claim  in  full  satisfaction,  which 
amount  said  defendant  paid.  Said  composition  was 
made  by  letter.  The  letters  were  not  produced;  the 
witness  (defendant)  stating  that  they  had  been  de- 
stroyed and  testifying  to  the  contents  of  them,  to- wit, 
that  he  wrote  to  plaintiflf,  after  being  forced  into  bank- 
ruptcy, offering  to  pay  15  per  cent,  in  full  settlement  of 
the  indebtedness,  and  defendant  replied,  accepting  the 
offer,  and  he  sent  them  a  check  for  that  amount,  which 
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check  was  paid.  The  cashier  of  the  bank  also  testified 
that  the  claim  was  sent  to  his  bank  for  collection  by  the 
plaintiff;  that  h(»  received  a  letter  from  the  plaintiff,  in- 
structing him  to  receive  the  15  per  cent,  in  full  satisfac- 
tion of  the  (*laini;  and  that,  wlien  the  check  came  in,  he 
stami)ed  the  account  '^Paid."  If  this  testimony  was 
true,  the  facts  related  constituted  a  composition  of  the 
debt,  and  the  plaintiff  could  not  recover. — Code  1896,  § 
1806;  Hiiifjlctmi,  Himt  &  Co.  v.  Thomm,  73  Ala.  205. 

One  of  the  partners  of  the  firm  constituting  the  Clay- 
ton Hardware  Company,  the  appellee,  says  tliat,  while 
he  did  send  the  claim  to  the  bank  for  collection,  he  does 
not  recollect  writing  the  letter  aiithorizing  the  compo- 
sition of  the  debt.  But  the  appellee  claims  that,  even  ad- 
mitting the  truth  of  the  plaintiff's  testimony,  the  agree- 
ment was  entered  into  with  the  understanding  that  the 
same  settlement  was  to  be  made  with  each  of  the  other 
crcflitors  of  the  defendant.  We  find  no  such  stipulation 
in  the  evidence.  The  only  thing  that  w^as  said  about 
other  creditors  was  that,  in  the  letter  by  which  the  de- 
fendant offered  the  15  per  cent,  compromise,  he  stated 
that  "he  wa,s  making  that  offer  ito  every  one."  So,  if 
some  of  th(»m  did  insist  (m  having  more,  and  got  it,  that 
would  not  affect  the  validity  of  the  agreement  by  which 
the  claim  of  the  plaintiff'  against  the  defendant  was  set- 
(UhI.  It  follows  that  the  court  erred  in  giving  the  gen- 
( ral  charge  in  favor  of  the  plaintiff'. 

The  judgment  of  the  court  is  reversed,'  and  the  cause 
remanded. 

Tyson,  C.  J.,  and  Harauson  and  Denson,  JJ.,  con- 
cur. 
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Woi'tliingtoii  t\  McGarry. 

Action  on-  the  Vmitraet. 

(Declde<l  Feb.  5th,  1907.    42  So.  Rep.  988.) 

1.  Brokers;  Right  to  Compensation;  Contract  of  Employment;  Prr- 

formancc. — It  is  not  necessary  that  there  should  be  an  actual 
purchase  of  the  property  ujion  which  options  have  been  ob- 
tained, before  the  broker,  who  undertakes  to  obtain  op- 
tions on  certain  property  for  another,  is  entitle<l  to  his  com- 
pensation therefor. 

2.  Hame;  Rules  of  Construction ;  Langvaye  of  Instrument;  Intent  of 

Parties, — Where  the  contract  stipulated  that  if  the  broker 
obtain€Hl  the  option  at  a  i»rlce  at  which  tlie  purchaser  may 
buy,  it  was  the  intention  of  the  parties,  and  the  meaning  of 
the  ccmtract,  that  the  option  should  be  obtained  at  a  price 
which  was  satisfactory  to  the  purchaser,  and  the  conditions 
of  the  contract  were  fully  complieil  with  w^hen  it  was  shown 
that  the  price  was  satisfactory  to  the  prospective  purchaser. 

3.  Same;  Failure  to  Perform;  Direction  of  PfHncipal. — ^The  parties 

to  the  contract  agi'ee  that  defendant  would  pay  plaintiff  a 
sum  certain  if  the  plaintiff  would  secure  for  d^endaut  oi>- 
tions  on  certain  ore  lands  and  on  a  majority  of  the  stock  of  a 
named  corporation.  l*laintiff  secured  the  ore  land  option  at 
a  price  satisfactory  to  the  defendant,  but  did  not  secure  oi>- 
tions  on  the  stock  of  the  corporation,  but  alleged  and  proved 
that  he  was  prevented  from  doing  so  by  the  defendant.  Held, 
IMaiutiff  is  not  entitled  to  c()mi)ens{ition  under  the  contract  for 
securing  the  options  on  the  ore  lands. 

4.  Hame;  Breach;  Rights  and  Liahilities  on  Partial  Performance. — 

The  broker  has  an  action  in  damages  for  a  breach  of  the  con- 
tract, where  the  other  party  to  the  contract  agrees  to  give 
him  certain  compensation  to  secure  certain  options,  and  after- 
wards direct  him  not  to  secure  a  part  of  said  oi>tions. 

Appeal  from  ("olbert  Circuit  Court. 

Ilc^rd  before  Hon.  E.  B.  Almon. 

Action  by  A.  J.  McGarry  against  J.  W.  Worthington. 
Judgment  for  plaintiff,  and  d(?fendant  appeals.  Re- 
versed and  remanded. 
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The  contract  made  the  basis  of  the  second  count  is  as 
follows:  "Florence,  Ala.,  April  2,  1898.  It  being  desir- 
able that  they  co-opeiate  in  the  matter  of  securing  cer- 
tain option  leases,  etc.,  on  certain  ore  lands  in  the  state 
of  Tennessee,  it  is  therefore,  for  value  received  from 
each  by  each,  agreed  between  J.  W.  Worthington  and 
A.  J.  McGarry,  parties  to  this  agreement,  as  follows :  If 
the  said  McGarry  shall,  by  himself  or  in  connection 
with  the  said  Worthington,  secure  for  the  said  Worth- 
ington an  option  to  purchase  the  majority  of  the  stock 
of  the  Lawrence  Irtm  Co. — that  is,  shall  enable  the  said 
Worthington  to  secure  an  option  on  the  stock  of  one 
McCormick,  of  the  state  of  Pennsylvania— and  shall 
further  secure  an  option  to  purchase  all  of  the  ore  lands 
of  Herrin's  heirs,  said  lands  being  situated  at  or  near 
the  town  of  West  Point,  Tenn. :  Now,  if  the  said  Mc- 
Garry should  secure  the^e  options  above  described  and 
at  a  price  that  the  said  Worthington  may  for  himself 
or  associates  buy  the  property  described  herein,  or  in- 
tended to  be  described  herein,  then  in  that  event  the  said 
Worthington  shall  pay  to  the  said  McGarry  two  thous- 
and five  hundred  dollars,  and  the  said  Worthington 
shall  pay  to  the  said  McGarry  any  and  all  legitimate  ex- 
penses the  said  McGarry  may  incur  in  connection  with 
the  transaction  herein  described,  whether  the  said 
Worthington  shall  purchase  all  or  any  part  of  said 
property.  Executed  in  duplicate."  The  averments  are 
that  plaintiflf  did  secure  the  option  mentioned  as  pro- 
vided in  said  contract,  but  the  said  Worthington  failed 
and  refused. 

WiLHOYTE  &  Nathan,  for  apellant. — The  contract 
was  unilateral  in  its  incipiency  and  invalid  until  its 
performance  by  McGarry  of  the  duties  undertaken  by 
him. — Sheffield  Fimiaee  Co.  i\  Hull,  101  Ala.  446; 
Americmi  Oak  Extnvct  Co,  v.  Tiyan,  104  Ala.  267.  The 
alleged  verbal  change  of  the  contract  does  not  relieve 
plaintiff  of  the  conditions  complained  of  therein  and  at 
the  same  time  ke<*p  defendant  bound  thereby. — 11  Cent. 
Dig.  §  1139;  Randolph  \y.  Perry,  2  Port.  376;  Bunt  v, 
Barpcld,  19  Ala.  117.    An  agreement  is  not  binding  on 
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either  party  unless  both  are  bound. — 11  Cent.  Dig.  col. 
35. 

Thomas  R.  and  A.  J.  Roulhac^  for  appellee. — No 
brief  came  to  the  reporter. 

TYSON,  C.  J. — This  is  an  action  by  the  appellee 
against  the  appellant  to  recover  for  services  rendered  in 
procuring  an  option  for  the  purchase  of  certain  prop- 
erty. The  complaint  contains  two  counts.  The  first  on 
an  account  stated;  but,  as  no  proof  was  offered  in  sup- 
port of  this  count,  it  may  be  disregarded.  The  other 
count  is  on  a  written  contract,  under  and  by  which  the 
defendant  agreed  to  pay  plaintiff  $2,500  if  the  plaintiff 
should  secure  for  him  options  on  two  properties  men- 
tioned (certain  ore  lands  and  the  majority  of  the  stock 
in  a  corporation  named)  "at  a  price  that  the  said 
Worthington  (defendant)  may  for  himself  or  associates 
buy  the  property  described."  The  count  as  amended  al- 
k*ges  that  the  plaintiff  procured  the  options,  except  as 
to  the  stock  in  the  corporation,  "which  *  *  *  said  defend- 
ant undertook  to  pTcxnire  for  himself."  The  proof 
showed  that  the  plaintiff  did  procure  an  option  upon 
the  ore  lauds  which  was  entirely  satisfactory  to  defend- 
ant, though  the  lands  were  not,  in  fact,  purcliased,  ow- 
ing to  the  want  of  compliance  by  defendant  with  the 
terms  of  the  option  contract  as  to  payment  at  the  time 
stipulated.  The  evidence  further  showed  that  the  de- 
fendant directed  the  plaintiff  not  to  make  any  effort  to 
procure  the  option  on  the  stock,  and  that  he  undertook 
to  do  that  himself,  but  failed.  There  was  no  proof  as  to 
the  value  of  the  services  rendered  by  the  appellant  in 
procuring  the  option  upon  the  ore  lands.  The  court  be- 
low having  rendercHl  judgment  for  the  plaintiff*,  the  de- 
fendant below  appeals. 

Two  questions  arise.  The  defendant  insists,  first, 
that  the  proper  construction  of  the  contract  contem- 
plated that  there  should  be  an  actual  purchase  of  both 
properties  before  the  plaintiff  <M>uld  earn  the  |2,500 
stipulated  to  be  paid.  We  cannot  accept  this  construc- 
tion as  being  what  the  parties  intended  and  what  they 
have  expressed  in  writing.    It  was  only  options  that  the 
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plaintiff  was  required  ta  obtain,  which  are  entirely  dis- 
tinct and  separate  from  the  actual  purchase.  Purchases, 
if  made,  are  often,  if  not  generally,  made  by  third  par- 
ties, to  whom  the  party  holding  the  option  transfers  his 
right.  In  this  case  the  first  part  of  the  contract  simply 
referred  to  obtaining  an  option,  without  any  limitation. 
In  such  case  the  terms  of  the  contract  might  be  complied 
with  if  an  option  had  been  obtained  at  a  price  five 
times,  or  any  number  of  times,  greater  than  the  actual 
value.  The  defendant,  seeing,  perhaps,  that  he  might 
be  called  upon  to  pay  |2,500  for  securing  options  which 
were  utterly  worthless  to  him,  owing  to  the  excessive 
price,  wrote  the  second  paragraph  of  the  contract  in  re- 
lation to  the  price,  saying  that  the  option  should  be  at 
a  price  at  wlii(*li  he  "may  buy."  This  second  term,  if  we 
construe  it  litei'ally,  would  be  very  ambiguous,  uncer- 
tain, and  unreasonable,  since  the  word  "may"  might 
simply  refer  to  the  permission  of  the  vendor  to  S(^ll,  or 
it  might  refer  to  the  state  of  the  fortune  of  the  party 
proposing  to  buy — in  one  event  enabling  the  broker  to 
claim  his  commission  for  obtaining  an  option  at  a  pri(*e 
far  in  excels  of  the  value  of  the  property;  in  the  other, 
enabling  him  to  claim  his  commission  if  his  employer 
had  means  enough  to  pay  for  the  property,  no  matter 
at  what  price,  on  the  option  being  obtained.  Such  con- 
structions are  inadmissible.  What  the  parties  intended 
was  that  the  option  should  be  obtained  at  a  price  which 
was  satisfactory  to  the  employer;  and  this,  we  think, 
was  the  intent  and  meaning  of  the  contract  under  con- 
sideration. And  in  this  case  the  option  which  waK  ob- 
tained upon  the  ore  lands  was  entirely  satisfactory  to 
defendant,  and,  therefore,  if  that  wa8  the  only  question 
in  the  case,  the  compensation  would  have  been  earned 
under  the  contract. 

But  no  recovery  can  be  had  upon  a  contract  except  in 
l)ursuance  of  its  terms,  and  here  the  express  condition 
wns  that  the  f  2,500  was  to  be  earned  only  upon  the  ob- 
taining of  options  upon  two  separate  pieces  of  propei'ty. 
Plaintiff  seeks  to  do  this  by  averring  that  the  defendant 
below  undertook  to  procure  the  other  option  himself; 
and  the  proof  shows  that  he  did  undertake  to  obtain  it, 
and  failed.  This  does  not  amount  to  a  performance  or 
waiver  of  performance.     Of  course,  there  might  be  a 
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waiver  of  performance  as  to  obtaining  option  on  one 
piece  of  the  property,  and  an  agreement  to  pay  the  full 
compensation  for  obtaining  the  option  as  to  the  other; 
but  there  is  no  averment  or  proof  of  this,  and  the  court 
is  not  at  liberty  to  supply  it.  At  most,  the  allegation 
and  proof  amount  to  a  refusal  on  the  part  of  the  defend- 
ant below  to  allow  the  appellee  to  earn  his  compensa- 
tion by  obtaining  the  option  on  both  pieces  of  property ; 
that  is,  it  is  shown  that  the  plaintiff  below  undertook  to 
obtain  the  options,  and  did  obtain  one,  and  was  prevent- 
ed by  the  defendant  in  obtaining  the  other.  There  is  no 
allegation  and  proof  that  the  other  option  could  have 
been  obtained,  or  would  have  been  obtained  by  the  plain- 
tiflf,  had  he  not  been  interfered  with.  The  question, 
then,  is  simply  this:  Whether  or  not  a  party,  entitleil 
to  a  named  consideration  upon  tlie  performance  of  two 
services,  can  claim  the  compensation  upon  the  jK^rform- 
ance  of  one  of  the  services,  alleging  an(l  proving  that  he 
was  prevented  in  endeavoring  to  perform  the  other  by 
the  defendant.  We  think  he  cannot.  The  defendant, 
by  directing  the  plaintiff  not  to  proceed  in  reference  to 
one  of  the  services,  altere<l  and  breached  the  contract. 
There  was  an  implied  term  in  the  c(mtract  that  the 
plaintiff  should  have  an  opportunity  to  perform  both 
services,  and,  wiien  his  jier  forma  nee  was  preventcKl  or 
dispensed  with  as  to  one,  the  contract  was  thereby  set 
aside  by  the  employer,  and  the  plaintiff  was  relegated 
to  a  suit  for  damages  for  a  breach  of  the  contract  or  one 
on  a  quantum  meruit  for  sendees  actuallv  performed. — 
9  Cyc.  638,  639;  7  Ency.  Law  (2d  Ed.)  'l50-152;  Amnl 
Min.  Co,  V.  Humble,  153  U.  S.  552,  14  Sup.  Ct.  876,  38 
L.  Ed.  814;  The  FAiza  Lwes,  199  TT.  kS.  119,  128,  26  Sup. 
Ct.  8,  50  L.  Ed.  115;  Rhoelmi  v.  Horst,  178  U.  S.  1,  20 
Sup.  Ct.  780,  44  L.  Ed.  953. 

The  plaintiff,  upon  a  proper  count,  and  upon  proof  of 
the  value  of  his  services  in  procuring  the  option  as  to 
the  ore  land,  would  have  been  entitled  to  recover;  but  it 
wa,s  error  for  the  lower  court  to  hold  that  under  the 
written  contract  he  was  entitled  to  the  price  named 
therein  for  the  obtaining  of  both  options,  when  he  only 
obtained  one. 

Reversed  and  remanded. 

DowDELL^  Anderson^  and  McClellan,  JJ.,  concur. 
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Stevens  v.  Bailey  &  Howard. 

Action  for  Commis9i^>ns  as  Real  Eata^te  Brokers. 
(Decided  Dec.  21,  lt)06.    42  So.  Rep.  740.) 

1.  Brokers;    Action   for   Compensation;    Complaint;    Suffidcm^. — 

Where  the  complaint  alleged  that  defendant  employed  plain- 
tiff to  obtain  for  him  a  purchaser  for  a  certain  piece  of  prop- 
erty, agreeing  with  plaintiff  to  pay  him  all  above  a  certain 
sum  over  the  purchaser's  price  for  his  service,  it  containts  a 
sufficient  averment  of  the  employment  of  plaintiff. 

2.  Same. — A  complaint  alleging  that  defendant  authorized  plaintiff 

to  sell  defendant's  property  on  specified  terms,  and  that  plain- 
tiff fully  complied  with  the  same,  and  that  when  it  was  re- 
IK)rted  to  defendant  he  approved  and  accepted  the  offer  of  the 
purchaser,  and  that  the  purchaser  was  able  and  willing  to  i)ay 
for  the  property,  but  that  defendant  refused  to  consummate 
the  trade,  sufficiently  shows  an  enii)loyment  of  plaintiff. 
li.  Same;  Defenses;  Statute  of  Frauds. — It  Is  no  defense  to  an  ac- 
ticm  to  recover  commission  or  comi)en8ation  for  the  sale  of 
land  that  the  contract  with  the  broker  was  within  the  statute 
of  frauds. 

4.  Same. — The  evidence  in  this  case  considered,  and  it  Is  held  that 

the  question  of  plaintiff's  employment  was  one  for  the  Jury. 

5.  Same;  Employment. — ^When  a  real  estate  broker  asks  and  obtains 

a  certain  price  for  real  estate  from  the  owner,  that,  without 
more,  does  not  establish  the  relation  of  principal  and  agent, 
nor  show  a  contract  of  employment 

Appeal  from  Birmingham  City  Court. 

Heard  before  Hon.  Charles  A.  Sbnn. 

This  was  an  action  by  Bailey  &  Howard  against 
Stevens  to  recover  commissions  as  brokers  in  the  sale 
of  certain  real  estate.  The  averments  of  the  counts  in 
the  complaint  are  suflBlciently  stated  in  the  opinion. 
The  demurrers  being  overrule<l  to  the  counts,  the  de- 
fendants filed  three  pleas  of  the  general  issue  and  the 
following  speinal  pleas:  4.  And  for  further  answer 
thereto,  defendant  says  that  being  importuned  by  plain- 
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tiflf,  he  expressed  a  willingness  to  accept  $8,000  for  the 
property,  but  that  he  expressly  refused  and  declined  to 
employ  plaintiffs  or  to  contract  with  plaintiff  to  nego- 
tiate a  sale  thereof  or  to  pay  plaintiff  any  commission 
thereon.     5th.  And  for  further  answer  thereto,  defend- 
ant says  that  being   importuned   by   plaintiff   he   ex- 
pressed a  willingness  to  accept  $8,000  for  the  property, 
but  that  he  expressly  refused  and  declined  to  employ 
plaintiff  or  to  contract  with  plaintiffs  to  negotiate  a 
sale  thereof,  and  defendant  further  says  that  his  wil- 
lingness to  accept  said  $8,000,  for  said  property,  was 
not  in  writing,  and  subscribed  by  him,  nor  by  any  other 
person  by  him,  thereto,  lawfully  authorized  in  writing. 
6.    That  defendant  being  requested  by  plaintiffs  to  fix 
a  price  on  such  property,  expressed  a  willingness  to  ac- 
cept |8,000  for  said  property,  and  defendant  expressed 
such  willingness  entertaining  the  honest  belief  that  he 
had  a  good  title  to  said  land  having  had  quiet,  peace- 
able, open,  notorious,  adverse  and  exclusive  possession 
thereof,  for    over  ninetei^n  years    under    color  of    title, 
being  the  purchaser  thereof  for  value.    And  defendant 
says  that  at  the  time  the  alleged  offer  of  purchase  was 
made,  he  was  willing,  ready  and  offered  to  convey  said 
property  by  a  deed  to  said  purchaser  for  the  considera- 
tion of  $8,000  with  full  covenents  of  warranty.  7.  Defend- 
ant, for  further  answer,  says  that  plaintiffs  were  not 
his  said  agent  in  and  about  the  sale  of  said  property ; 
that  he  had  no  contract  with  plaintiff  in  and  about  the 
same  but  merely  expressed    a    A^llingness    to    accept 
$8,000  for  said  property,  which  was  not  in  writing  and 
subscribed  by  him,  nor  by  any  other  person  thereunto 
lawfully  authorized.     To  the  3rd,    4th,    5th,    and    6th 
counts,  defendant  says:    8.    That  defendant  was  at  all 
times  pending  the  negotiation  for  the  sale  of  said  prop- 
erty, ready,  able  and  willing,   to  convey   a    reasonably 
good  title  to  said  property  upon  the  receipt  of  $8,000 
cash.     9.  That  defendant  was  at  all  times  pending  the 
negotiation  for  the  sale  of  said  property,  ready,  able  aJacl 
willing  to  cure  all  obejctions  which  were  made  by  said 
Miller  to  said  title,  and  which  impaired  its  validity  and 
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was  ready,  able  and  willing  to  convey  said  Miller  such 
title  so  cured  and  corrected  upon  receiijt  of  $8,000  in 
cash.  Demurrers  were  interposed  to  these  pleas  as  fol- 
lows: To  plea  4,  because  all  matters  therein  allied, 
are  available  under  the  general  issue,  and  bt^^'ause  the 
same  is  not  in  confession  and  avoidauce  and  it  does  not 
answer  any  count  in  the  complaint.  To  plea  5,  because 
it  sets  up  the  statute  of  fraud  and  the  same  was  not  ap- 
plicable to  the  complaint  or  any  count  thereof.  To  the 
sixth  plea,  because  it  did  not  tender  a  material  issue; 
because  it  sets  up  no  defense  to  the  action,  honest  belief 
on  part  of  defendant  as  to  his  title  being  immaterial; 
and  because,  the  title  therein  set  up,  would  not  operate 
necessarily  to  set  up  an  indefeasible  unincumbered  ti- 
tle, and  because  the  purchaser  is  not  required  to  accept 
a  warranty  deed  if  defendant's  title  was  not  an  inde- 
feasible unincumbered  title  in  fee  simply.  To  plea  7, 
iKH^ause  the  statute  of  fraud  is  no  defense  to  any  cause 
of  action  stated  in  the  complaint,  and  IxTause,  a  pur- 
chaser is  not  bound  to  accept  a  reasonably  good  title. 
To  plea  9,  because  it  is  not  averred  that  defendant  of- 
UnvA  to  cure  or  remove  all  objections  which  impaired 
the  validity  of  his  title.  The  averments  of  the  plea  are 
merely  matters  of  opinion  and  not  of  fact.  The  facts  in 
the  case  are  suflBlciently  state^l  in  the  opinion.  There 
was  verdict  and  judgment  for  plaintiff  for  $327.00. 

Bradley  &  Morrow^  for  appellant. — In  order  to  ren- 
der the  owner  liable  for  commissions  to  a  reiil  estate 
broker  who  finds  a  purchaser,  where  the  trade  is  not 
consummated  because  of  defe<*tive  title  the  (Muployment 
must  be  alleged  and  proved  and  the  relation  of  i)rincipal 
and  broker  must  be  alleged  and  proved. — 23  A.  &  E. 
Ency.  of  Law  (2nd  Ed.)  p.  911;  Weinhome  v.  Cronan, 
<)8  Conn.  250 ;  Rmg  v,  Benson,  22  Mont.  256.  The  sale 
must  have  been  perfected  or  consummated  before 
Stephens  could  have  been  liable. — Ford  v.  Broirn,  120 
Cal.  553.  An  implied  contract  can  exist  only  where 
there  is  no  express  contract. — 1  (^hitty  on  Contracts 
(11  A.  &  E.  Ed.)  89;  ^VainhouHe  r.  Vronan,  i^upm,  Un- 
d(T  the  evidence  Stephens  is  entitled  to  the  general  af- 
firmative charge. — Ford  \\  Broun,  supra;  Stncart  ^^ 
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Pickering,  .73  la,  652.  It  was  Howard's  duty  to  get  the 
highest  price  for  Stephens  and  the  lowest  price  for 
Miller.  "He  cannot  serve  two  masters.'' — Luke;  Mar- 
tin  V,  Bliss,  10  N.  Y.  Sup.  886;  Nice  v.  W(Hxl,  113  Mass. 
133;  Campbell  v.  Bajtcr,  41  Neb.  729;  Capenher  v. 
Hogan,  40  la.  St.  203;  Young  v.  Trainer,  158  111.  428. 
The  facts  do  not  show  the  employment  by  Stephens. — 
Carrol  v,  Cy Slice,  18  N.  Y.  Sup.  14(5.  The  court  erred  in 
admitting  the  opinion  of  Smyer  as  to  the  alleged  defects 
in  the  i\t\Q.—Hess  v.  Eggers,  76  N.  Y.  Sup.  980.  The 
bringing  of  the  parties  together  includes  the  idea  of 
their  being  bound  to  each  other  in  a  valid  conticact. — 
Blankeihship  v,  Rijerson,  50  Ala.  426;  Birmingham  L. 
&  L.  Co.  i\  Thompson,  86  Ala.  146;  G'Uchrh^t  t\  Clark, 
86  Tenn.  583;  Toombs  v.  Alcrander,  101  Mass.  255; 
Cooke  V.  FirHke,  12  Gray.  491. 

Cabaniss  &  Bowie,  for  appell(H\ — When  the  minds  of 
the  proposed  jmrchaser  and  would-be  vendor  had  beim 
brought  together  the  office  of  the  real  estate  broker  has 
l>een  performed  and  he   has   earned  his   commissicm. — 
Birmingham  L.  &  L,  Co,  v.  Thompson,  86  Ala.  146.  And 
the  fact  that  the  sale  was  never  c(msummat(Hl  does  not 
weiiken  the  force  or  application  of  the  rule,  providinl  the 
sale  is  not  prevented  by  some  fault  or  misrepresenta- 
tion on  the  part  of  the  broker,  or  on  account  of  the  in- 
ability of  the  proposed  purchaser  to  pay. — s.  c.  86  Ala. 
146.     Where  a  broker  is  employed  to  make  a  sale  with 
the  stipulation  that  he  must  obtain  a  net  sum  or  obtain 
his  commissions  from  the  other  party,  and  the  trade 
fails  without  fault  on  his  part  but  bcnausi^  of  the  fault 
of  his  employer  he  may  recover  liis  commissions  against 
his  employer,— Atkinson  v.  PaH\  19  S.  E.  628;  Caran- 
der  V.  Waddingham,  2  Miss.    App.    551;   Lirermorc    r. 
Crane,  67  Pac.  221.    The  statute  has  no  application  to 
the  present  suit.— Sfayrc  r.  Wilson,  86  Ala.  151.  Where 
a  contract  of  employment  has  been  fully  performed  on 
one  side  and  nothing' remains  but  the  payment  of  money 
on  the  other,  the  common  count  xill  suport  a  recovery. 
— Beadle  r.  Graiiham,  66  Ala.  99;  Hollotrag  i\  Talhot, 
70  Ala.  389;  Stafford  v,  Sihlrg^  106  Ala.  189. 
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HARALSON,  J. — The  first  and  swond  wore  the  com- 
mon counts, — the  first  claiming  $250.0  due  by  account 
made  by  defendant  with  the  plain Liff  on  tlie  7th  of  Feb- 
ruary, 1899;  and  the  second  for  a  like  anumnt  for  work 
and  labor  done  by  plaintiff  for  the  defendant  at  his  re- 
quest, on  the  7th  of  February,  1899. 

The  third  was  for  the  ^ame  amount,  with  interest,  set- 
ting up  that  on  the  7th  of  February,  "the  defendant  em- 
ployed the  plaintiffs  who  were  real  estate  agents  doing 
business  in  the  city  of  Birmingham,  Alabama,  to  obtain 
for  him  a  purchaser  for  a  certain  piece  of  property 
*  *  *  in  said  city,  and  agreed  with  plaintiffs  that  they 
sliould  be  paid  for  their  services  all  of  tlie  i)urchase 
price  over  and  above  the  sum  of  eight  thousand  dollars, 
the  defendant  only  insisting  that  he  should  realize  said 
sum  of  eight  thousand  dollars  net  to  him.  And  the 
plaintiffs  aver  that  they  did,  within  a  reasonable  time 
thereafter,  and  while  said  agreement  was  in  full  force, 
obtain  a  purchaser  for  said  property  at  and  for  the  sum 
of  eight  thousand  two  hundred  and  fifty  ($8,250.00) 
dollars,  said  purchaser  being  accej^table  to  said  defend- 
ant, and  being  then  ready,  willing  and  able  to  pay  there- 
for. Plaintiffs  further  aver,  that  notwithstanding  the 
premises,  the  defendant  had  wholly  failed,  n(>gle<*ted 
and  refused  to  pay  them  said  sum  of  two  hundred  and 
fifty  dollars,"  etc.* 

The  fourth  and  fifth  counts  were  no  more  in  resepect 
to  the  employment  of  plaintiffs,  than  that  defendant  au- 
thorized the  plaintiffs,  who  were  real  estate  agents,  to 
obtain  for  him  a  purchaser  for  the  property  referreil  to, 
who  would  pay  him  |8,000.00,  and  the  plaintiffs  such 
additional  sum  as  they  requireil  for  their  compensa- 
tion, etc. 

It  is  said,  "In  order  to  entitle  a  broker  to  recover 
compensation  for  his  services,  it  is  necessary  that  the 
person  from  whom  he  claims,  shall  have  employed  him 
to  render  the  services  out  of  which  his  claim  arises,  or 
that  there  should  have  been  such  an  acceptance  and  rat- 
ification of  his  services  by  such  person,  as  will  in  the 
eyes  of  the  law  amount  to  the  same  thing  as  an  original 
employment." 
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It  is  also  stated,  "that  the  burden  of  proving  the  ex- 
istence of  the  employment,  is  upon  the  person  claiming 
compensation  for  his  services ;  and  whether  or  not,  there 
was  an  employment  of  the  broker  who  claims  commis- 
sions, is  a  question  for  the  jurv  on  conflicting  evidence." 
—23  Am.  &  Eng.  Ency.  Law  (2d  Ed.)  911,  912,  and  au- 
thorities there  cited. 

The  definition  of  a  broker  seems  to  be,  that  he  is  an 
agent  employed  to  make  bargains  and  contracts  between 
other  persons  in  matters  of  trade,  commerce  or  naviga- 
tion, for  a  compensation,  commonly  called  brokerage. — 
Story  on  Agency,  §  28. 

InB.  L.  &  L.  Co.  V.  Thoinpsm,  86  Ala.  146,  5  South. 
473,  and  in  Scuyre  v.  Wilson,  86  Ala.  151,  5  South.  157, 
the  court  held  that  the  broker,  or  real  estate  agent,  em- 
ployed to  effect  a  sale  of  land  on  specified  terms,  be- 
comes entitled  to  his  commissions,  or  agreed  compensa- 
tion, w^hen  he  procures  a  person  who  is  able,  ready  and 
willing  to  buy  on  the  terms  specified,  and  the  vendor  ac- 
cepts him,  although  the  purchaser  afterwards  declines 
to  complete  the  contract  on  account  of  a  defect  of  title. 
These  cases  seem  to  place  the  right  of  the  leal  estate 
agent  to  compnsation  on  the  fact  of  his  employment  by 
the  seller  to  sell  the  designated  property.  No  one,  it 
would  seem,  on  sound  principle,  has  the  legal  right  to 
charge  another  for  sei^vices  rendered,  unless  he  had  been 
employed  by  that  other,  by  contract  express  or  implied, 
that  he  would  compensate  him  therefor. 

In  the  case  of  Castner  v,  Richardson,  (Colo.)  33  Pac. 
163, — after  stating  that,  to  entitle  an  agent  to  commis- 
sions, a  contract  of  employment  is  necessary, — the  court 
says:  "When  a  real  estate  broker  asks  and  ^obtains 
from  the  owmer  the  price  of  certain  real  estate,  or  the 
price  at  which  the  owner  is  willing  to  sell,  this,  without 
more,  does  not  establish  the  relation  of  principal  and 
agent  between  the  owner  and  the  broker;  it  does  not  es- 
tablish a  contract  of  employment.  If  the  rule  were  oth- 
erwise, no  one  would  be  safe  in  stating  the  pric(*  of  his 
own  propertv  in  the  hearing  of  a  broker." — Yiley  v. 
Petit,  (Ky.)  29  S.  W.  438. 

No  objection  is  raised  to  the  first  and  second  counts. 
The  third  avers  employment  of  the  plaintiffs  as  real  es- 
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tate  agents  by  the  defendant,  to  sell  the  property  at  a 
stipulated  price  to  be  paid  by  the  purchaser;  its  sale  to 
one  Miller  who  was  able  and  willing  to  pay  the  sum  re- 
quired to  be  paid  to  the  defendant,  and  in  addition 
thereto,  the  amount  of  $250.00  as  a  part  of  the  purchase 
price,  which  was  to  go  to  the  plaintiffs  as  compensation 
for  making  the  sale. 

The  count  is  sufficient  in  the  averment  of  employ- 
ment of  plaintiffs  by  defendant,  and  is  not  subject  to 
the  demurrer  interposed  to  it. 

The  fourth  count  does  not  in  terms  aver  an  employ- 
ment of  plaintiffs  by  defendant  to  sell  the  property,  but 
it  does  aver  that  the  deft^ndant  authorized  the  plain- 
tiffs to  sell  the  property  on  specified  terms,  which  were 
fully  comi>lied  with  by  the  plaintiffs,  and  when  reported 
to  defendant,  he  approved  and  accepted  the  offer  of  the 
purchaser,  who  was  ready,  able  and  willing  to  pay  for 
the  property,  and  defendant  wholly  refused  and  failed 
to  consummate  said  sale,  without  fault  on  the  part  of 
the  purchaser  or  of  plaintiffs,  etc. 

If  the  averments  of  this  count  (the  fourth  count)  and 
of  fifth  and  sixth  are  true,  neither  of  them  is  lacking  in 
averring  the  employment  of  the  plaintiffs.  A  contract 
of  employment,  of  a  broker  need  not  state  the  employ- 
ment in  ternls,  but  it  is  sufficient  if  it  states  it  in  sub- 
stance and  effect.  An  agreement  between  the  parties 
may  show  an  emi)loyment  of  the  agent. — B,  L.  d  L.  Co. 
r.  Thompson,  86  Ala.  14(5,  5  South.  473.  The  demurrer 
to  the  fourth,  fifth  and  sixth  counts  were  properly  over- 
ruled. 

The  dc^Hiurrer  to  the  pleas  of  defendant  were  proper- 
ly sustained.  The  fourth  and  sixth,  eighth  and  ninth 
were  subject  to  one  or  more  of  the  grounds  of  demurrer 
interposed  to  them.  The  fifth  and  seventh  set  up  the 
statute  of  frauds  as  to  the  sale  of  the  land  by  the  plain- 
tiffs to  Miller.  In  an  action  to  recover  commissions  or 
compensation  for  the  sale  of  land  by  a  broker,  the  stat- 
ute of  frauds  is  not  available  as  a  defense. — Sayre  v. 
W'Usou,  8G  Ala.  152,  5  South.  157. 

Whether  or  not  the  plaintiffs,  as  real  estate  agents, 
were  employe<l  by  defendant  to  sell  his  property  is  a 
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question  of  fact  when  the  evidence  is  in  conflict,  proper 
for  the  determination  of  the  jury. 

The  plaintiffs'  evidence  tends  to  show  that  they  were 
employed  by  and  represented  defendant  in  the  sale  of 
his  property  at  a  stipulated  sum  and  for  stipulated 
compensation  ;that  they  made  the  sale  to  a  responsible 
person,  agreeably  with  the  terms  of  their  employment, 
who  w-as  willing  and  able  to  pay  the  money  and  con- 
summate the  sale,  and  defendant  failed  and  refused  to 
comply  with  his  contract  without  fault  on  the  part  of 
plaintiffs  or  the  purchaser.  Indeed,  we  may  concede  for 
the  purpose  in  hand,  that  the  averments  of  the  several 
counts,  on  which  Jfhe  case  was  tried,  were  satisfactorily 
shown  by  the  evidence  of  this  witness.  It  is,  therc^fore, 
unnecessary  to  here  set  out  his  evidence.  There  was, 
however,  as  we  construe  the  evidence,  sharp  conflict  be- 
tween the  evidence  of  the  witness  and  defendant,  Rol)- 
ert  Stephens,  the  substance  of  whose  evidence  should  be 
here  set  out.  lie  testified,  "that  he  had  never  employed 
Bailey  &  Howard  to  sell  the  property  and  that  they 
were  never  his  agents ;  that  the  first  time  the  question  of 
the  sale  of  the  property  was  discussed  with  plaintiffs, 
was  when  Howard  came  to  his  house,  and  asked  him  if 
he  would  sell  the  property;  that  witness  told  him  that 
he  would  not, — didn't  care  to  sell  it ;  that  Howard  sai<l 
he  had  a  man  in  Birmingham  who  wanted  to  buy  Bir- 
mingham property;  that  he  had  money  in  the  Birming- 
ham National  Bank;  that  he  wished  he  would  put  a 
price  on  it;  that  he  studied  a  little  while  and  finally  told 
him  that  he  would  take  eight  thousand;  that  he  would 
not  pay  any  commissions;  and  that  if  h^,  Howard,  sold 
it,  the  other  man  would  have  to  pay  the  commissions 
*  *  *  that  he  had  never  agreed  with  Howard  that  h(» 
might  luive  all  over  eight  thousand  that  he  could  get 
for  the  property;  that  he  never  priced  it  above  or  1k> 
low  eight  ($8,000.00)  thousand,"  etc. 

On  the  cross  he  stated,  that  he  knew  plaintiffs  were 
real  estate  agents;  that  Howard  asked  witness  to  name 
a  price  which  he  would  like  for  the  property  to  be  sold ; 
that  witness  named  him  the  price  at  $8,000 ;  that  it  was 
understood  that  Howard  was  not  to  get  any  commission 
out  of  witness;  that  witness  was  to  get  |8,000.00  out  of 
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the  property  free  of  commissions ;  that  he  gave  Howard 
the  right  to  sell  the  property  at  18^000,  the  other  party 
to  pay  the  commissions ;  that  the  i^urchaser  was  to  pay 
the  commissions,  if  he  was  paid,  and  that  Howard  then 
went  away  tp  make  the  sale.  He  further  testified  that 
Howard  stopped  him  several  times  and  asked  him  if  he 
would  not  pay  commissions;  but  witness  always  de- 
clined to  do  so ;  that  he  always  stood  to  his  first  state- 
ment,— ^that  witness  was  to  have  ?8,000  free  of  charges, 
and  that  witness  always  told  Howard  that  he  must  look 
to  the  other  man  for  pay. 

On  this  state  of  the  evidence  the  court  gave  the  gen- 
eral charge  for  the  plaintiffs,  which  was  error. 

The  defendant  furnished  an  abstract  of  title  to  his 
lot,  which  was  examined  at  the  request  of  the  purchaser, 
by  E.  J.  Smyer,  his  attorney,  who  found  that  the  title 
was  defective.  Mr.  Smyer  gave  a  written  opinion  re- 
specting the  title  of  defendant  to  the  land.  The  defect 
was,  as  pointed  out  by  Smyer;  that  the  deeds  from  two 
of  the  grantors  in  the  chain  of  title  to  defendant,  were 
not  acknowledged  so  as  to  convey  the  dower  of  their 
wives.  This  opinion  of  the  attorney  was  offered  and  ad- 
mitted as  evidence  for  the  plaintiffs.  The  defendant 
objected  because  the  evidence  was  illegal  and  irrelevant, 
which  objection  should  have  been  sustained.  The  tes- 
timony of  Smyer  as  to  what  Moore  said  was,  however, 
incompetent. 

The  errors  insisted  on  have  been  considered,  and  for 
error  indicated,  the  judgment  below  is  reversed  and  the 
cause  remanded. 

Reversed  and  remanded.  All  the  Justices  concur,  ex- 
cept the  Chief  Justice,  who  was  disqualified. 
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Bienville  Water  Supply  Co.  v. 
Hleronymus  Bros. 

Action  for  Breach  of  Contract  to  Fivrnish  Water. 
(Decided  Feb.  14,  1907.     43  So.  Rep.  124.) 

1.  Waters;  Watur  Supply;  Contract;  Forfeiture  for  Xon-payment  of 

Rent, — One  may  not  forfeit  a  contract  for  non-payment  of  rent, 
unless  it  is  stipulated  in  the  contract. 

2.  Exveptioiin,    Bill    of;    (^otitd ruction;   PrcHcutation      of     Error. — 

Tlie  bill  of  execpti(mH  state*!  that  the  defendant  thereupon 
offered  in  evidence  "so  much  of  the  said  boolc  as  applleil  to 
plaintllTs  account,  In  connection  with  the  evidence  of  the  wit- 
ness," and  it  also  appears  that  tlie  witness  had  testified  con- 
cerning two  or  more  boolcs  besides  defendant's  "semi-annual" 
book.  It  is  not  made  to  appear  that  the  entries  in  one  of  the 
other  books  were  correct.  Held,  as  presented  by  the  bill, 
the  court  cannot  hold  that  the  failure  to  permit  the  "semi- 
annual" book  to  be  introduced  was  error,  although  of  itself 
it  might  have  been  competent. 

3.  Trial;  Reception  of  Kridcnce;  Exception;  Time  of  Making, — A 

receipt  was  proven  and  it  was  introduced  in  evidence  with- 
out objection,  and  a  witness  testified  that  the  payment  was 
in  full  up  to  a  certain  time.  Held,  that  a  motion  made  at 
the  conclusion  of  the  evidence,  to  exclude  the  recipt  and  the 
Avltness'  testimony,  came  too  late. 

Appeal  from  Mobile  Circuit  Court. 

Heard  before  Hon%  Sam^l.  B.  Brownk. 

Action  by  Hieroiiymous  Brotliers  agaiust  the  Bien- 
ville Water  Supply  Company  for  failure  to  supply  wa- 
ter, whereby,  and  wherefiom,  a  nill  belonging  to  plain- 
tiff was  destroyed.  The  pleadings  and  facts  sufficient- 
ly appear  from  the  opinion.  From  judgment  for  plain- 
tiflF  this  appeal  is  taken. 

Bbstor,  Gray  &  Bestor,  for  appellant. — ^The  judg- 
ment against  Ileironynums  Brothers  was  res  adjudica- 
ta  as  to  the  payment  of  the  water  rent  and  they  could 
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not  insist  that  they  had  paid  it. — Durr  v.  Jcuykson-,  59 
Ala.  203;  Tankcrsfy  r.  Pciis,  71  Ala.  179;  Heard  v.  Pur 
Uu^'kx,  80  Ala.  502.  The  books  of  the  Bienville  Water 
Supply  Works  were  admissible  in  evidence  in  connec- 
tion with  the  other  testimony. — Boiling  i\  Panuifi,  97 
Ala.  619. 

Gregory  L.  &  H.  T.  Smith,  for  appellee. — Having 
faile<l  to  re-file  pleas  A.  B.  and  i\  after  amendment  de- 
f(»ndant  was  not  entitled  to  the  defense  set  up  therein. — 
(ImUdcii  V.  Bank,  96  Ala.  618  ;L.  &  N.  «.  R,  Co. 
V.  Wofxl,  105  Ala.  561.  The  failure  to  pay  rent  is  no 
defense  to  the  independent  promise  to  furnish  water. — 
Heircyni/invs  Brotharn  v,  Bicnrnlle  Wntcr  i^nppli/  Com- 
pany,  131  Ala.  447 ;  s.  c.  138  Ala.  577 ;  DraJxC  r.  Goi^ce, 
32  Ala.  409;  MauU  r.  FAlmul,  83  Ala.  314.  One  cannot 
accept  a  partial  i)ayment  and  then  declare  the  contract 
forfeited!  on  account  of  failure  to  make  full  i>ayment. — 
Htewart  r.  Frmf,  66  Ala.  28;  Andcisim,  et  al.  r.  Tivcker, 
127  Ala.  613;  Blaekshear  v.  Burt,  74  Ala.  242;  Ncalle  t\ 
Bogan,  97  Ala.  612.  If  the  rentor  or  master  enter  upon 
a  new  term  with  full  knowledge  of  a  default  permitted, 
in  the  previous  term  they  waive  the  boot. — Wood  \\  City 
of  Anhuni,  32  Atl.  906;  Ca4ldeau.v  v,  Montreal.  Gas  Co., 
28  (Vmn.;  Bart  left  r,  Orrrnleaf,  11  dray  98;  Feltoii  v. 
Hfrong,  37  111.  App.  58.  Under  the  facts  in  this  case  the 
(entries  on  the*  lKK)ks  were  not  admissible  in  evidence. — 
Hart  v,  Kendall  82  Ala.  147;  Aelclen  v.  Hieknian,  63 
Ala,  i9i;I)iwnfkes  v.  Tolson,  67  Ala.  386;  MeDonaJd  r. 
(^arnes,  90  Ala.  148;  (Overrules  Moore  v,  AndrewM,  5 
Porter,  106);  Elliott  r,  I)t/ehe^  78  Ala.  150;  Daris  r, 
Tarrer,  65  Ala.  99;  Powell  ?\  i<tate]  84  Ala.  444;  Pollak 
r.  t^earey,  84  Ala.  260;  Haneoek  r.  Kelly,  81  Ala.  368; 
First  Nat,  Bank  r.  Cluiffin,  118  Ala.  246;  Lane  v,  Mai/, 
25  So.  Kep.  809;  Batrr  r.  fiimpson,  4  Ala.  305;  2  Ene. 
of  Ev.  595;  Arery  r.  Aren/,  49  Ala.  193;  Kling  r.  Turn- 
s'tall  109  Ala.  609;  Bank  r.  Plannett,  37  Ala.  222;  Erer- 
ly  r.  Bradford,  4  Ala.  371;  Grant  v.  Cole,  8  Ala.  519; 
Clennnons  r.  Fatten,  9  Porter  289;  Bollinq  r.  Fannin, 
97  Ala.  261 ;  *SV//k/.v  r.  Hamntdl,  108  Ala.  624. 
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HARALSON,  J. — This  case  is  here  on  the  third  ap- 
peal. The  first  and  second  appeals  are  reported  in  131 
Ala.  447,  31  South.  31,  and  138  Ala.  577,  36  South.  453, 
where  the  facts  may  be  found  fully  set  out. 

It  was  a^^reed,  that  the  trial,  after  the  remandment  of 
the  cause  on  the  last  appeal,  should  be  on  the  sixth  and 
seventh  counts,  and  all  pleas  to  those  counts,  filed  prior 
to  the  21st  of  January,  1902,  should  be  and  were  with- 
drawn, and  omittetl  from  the  record. 

The  sixth  count  sets  up  the  substance  of  the  contract 
sued  on,  and  declares  a  breach  thereof,  in  this,  that  be- 
fore the  1st  day  of  May,  1897,  a  fire  occurrcnl  on  the  pre- 
mises where  said  fire  hydrant  was  l(K^ated,  (near  plain- 
tiflf's  sawmill)  which  was  discovennl  by  plaintiff's  ser- 
vants early  on<mii:h  to  have  l)een  extinjjjuished  by  the  use 
of  said  fire  hydrant,  had  the  defendant  supplied  the  wa- 
ter and  permitted  the  plaintiff  to  use  the  same  for 
said  purpose;  but,  by  reason  of  said  deficiency  of  water 
there  was  destroyed  (property  which  is  described)  to 
the  great  damage  of  the  plaintiffs. 

The  seventh  count  is  the  samc^    as  the  sixth,    except 
that  in  additicm  it  sets  out,  in  hue  rvrba,  the  ccmtract 
sued  on  as  follows : 
"State  of  Alabama,  M(>bile  (Vmnty. 

"Whereas,  Ilieronymus  Brothers,  operating  a  saw- 
mill on  the  east  side  of  Water  street,  between  Madison 
and  Canal  streets,  in  the  city  of  Mobile,  Alabama,  desire 
a  supply  of  water  from  the  Bienville  Water  Supply 
Company  for  general  uses  in  and  about  their  mill,  in- 
cluding one  fire  hydrant  to  be  used  for  the  extinguish- 
ing of  fires,  and 

"Whereas,  the  Bi(»nville  Water  Supply  Company,  a 
corporation  created  and  (existing  under  the  laws  of  the 
State  of  Alabama,  and  operating  w^ater  works  for  the 
supply  of  water  for  domestic,  manufacturing  and  other 
usc*s  to  the  inhabitants  of  the  city  of  ^Mobile,  and  whose 
office  is  at  No.  16  St.  Joseph  strwt,  are  willing  to  sup- 
ply watcT  to  Hieronymus  Brothers  for  the  above  named 
purposes  in  accordance*  with  their  rules  and  regulations 
governing  their  water  consumers. 

"This  agre<^ment  witnesseth  that  Hieronymus  Broth- 
ers, party  of  the  first  part,  agrees  to  make  the  necessary 
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pipe  connection  between  the  water  main  of  the  Bien- 
ville Water  Supply  Company,  party  of  the  second  part, 
and  the  places  on  their  property  where  they  desire  to 
use  the  water,  and  to  keep  same  in  repair,  at  their  own 
cost  and  expense. 

"The  party  of  the  second  part  Hgrees  to  furnish  and 
maintain  at  their  own  cost  and  expense  a  meter  of 
standard  make  for  keeping  a  record  of  the  quantity  of 
w^ater  us(^l  by  the  party  of  the  first  part." 

The  breach  of  the  contract,  a*s  counted  on,  is  "Plain- 
tiff's say  that  although  they  have  complied  with  all  of 
its  provisions,  on  their  part,  the  defendant  has  failed 
to  comply  with  the  following  provisions  thereof,  that  is 
to  say,  the  defendant,  during  the  life  of  said  contract, 
and  on  the  17th  day  of  April,  1897,  cut  oflf  the  water  sup- 
uly  from  said  fire  hydrant,  and  declined  to  furnish  the 
water  to  said  fire  hydrant,  after  said  date,  and  the  plain- 
tiffs aver,  that  thereafter,  and  before  the  first  day  of 
May,  1897,  a  fire  occurred  on  the  premises  where  said 
fire  hydrant  was  located,  which  was  discovercNi  by  the 
plaintiffs'  servants  early  enough  to  have  been  extin- 
guished by  the  use  of  said  fire  hydrant,  had  the  defend- 
ant supplied  the  water,  and  permitted  the  plaintiffs  to 
use  the  same  for  said  purpose,  but  by  reason  of  said  de- 
ficiency of  water,  and  the  fact  that  the  same  had  been 
cut  off  by  the  defendant,  there  was  destroyed  by  fire," 
property  of  f  lie  plaintiffs  which  is  described,  to  the  dam- 
age of,  to  wit,  the  sum  of  |10,000.00. 

The  defendant  on  the  second  appeal  filed  three  pleas 
to  the  complaint,  which  were  marked  "A,"  "B,"  and 
"C,"  respectively.  In  plea  A  it  is  alleged,  that  plaintiflf 
fail(Hi  to  ])ay  the  water  rent  due  on  the  1st  day  of  No- 
vember, 189B,  up  to  and  after  the  time  of  said  alleged 
fire,  wherefore  defendant  says,  it  is  not  liable.  The  same 
allegaticm  is  contained  iij  plea  B,  with  the  addition,  that 
by  n^ason  of  said  def(»ct,  the  defendant  terminated  the 
contract  by  cutting  off  the  water.  Plea  0.  contained 
the  same  allegations  of  default  in  the  payment  of  water 
rent,  and  the  termination  of  the  contract,  and  further, 
"that  after  tlu*  said  alleged  fire,  the  defendant  brought 
suit  in  the  circuit  court  of  Mobile  county  against  the 
plaintiffs  for  the  rent  of  water  for  said  fire  hydrant,  for 
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the  months  of  November  and  December,  1896,  and  for 
sundry  months  prior  thereto,  and  recovered  a  judgment 
therefor,  which  said  judgment  recovered  on  a  verdict, 
was  rendcied  on  the  merits  and  remained  in  full  force 
and  eflFect  until  paid  and  satisfied  by  the  said  Hierony- 
mus  Brothers,  wherefore  defendant  pleads  said  judg- 
ment as  r(^  ad  judicata,  and  says  that  plaintiffs  are  es- 
topped from  alleging  that  they  had  paid  the  said  water 
rent  up  to  January,  1897,  or  that  they  had,  before  said 
alleged  fire,  complied  with  all  the  provisicms  of  said 
contract  on  their  part." 

After  the  case  was  remanded  by  this  court  on  last  ap- 
peal, the  defendant  filed  an  additional  plea  marked  "D," 
which  alleges:  "That  under  said  contract,  said  water 
rent  wa>s  payable  semiannually  on  the  1st  day  of  May 
and  November,  of  each  year,  and  defendant  avers,  that 
the  plaintiffs  failed  to  pay  in  full  the  water  rent  to  the 
Ist  day  of  January,  1897,  which  was  due  and  ])ayable 
on  the  1st  day  of  November,  1896,  and  continued  in  de- 
fault up  to  and  after  the  time  of  said  allege^l  fiie,  and 
defendant  terminated  said  contra(*t  by  cutting  off  said 
water." 

In  addition  to  the  above,  and  following  it,  said  pleii 
contains  the  further  averment,  '*that  after  the  sivid  al- 
leged fire,  defendant  brought  suit  in  the  circuit  court 
of  ifobile  county  against  plaintifl's  for  balan(*e  of  the 
rent  for  said  fire  hydrant  for  the  months  of  December, 
1896,  and  for  sundry  months  subsequent  thereto  and  re^ 
covered  a  judgment  therefor,  which  said  judgment  was 
rendered  on  the  merits  and  remainwl  in  full  force  and 
effect  until  paid  and  satisfi(Hl  by  the  said  Ilieionymus 
Brothers,  wherefore  defendant  pleads  said  judgment  as 
res  adjudicata,  and  says  the  plaintiffs  are  estopped  from 
alleging  that  they  had  paid  said  wjiter  rent  up  to  Janu- 
ary 1st,  1897,  or  that  they  had,  before  said  allegc^d  fire, 
complied  with  all  the  provisions  of  said  contract  upon 
their  part."  A  demurrer  to  this  ])lea  on  a  gi*eat  numl)er 
of  grounds  was  sustained. 

From  the  foregoing  it  will  be  seen,  that  this  suit  re- 
lates to  the  fire  hydrant  of  defendant,  at  plaintiffs'  mill, 
and  the  cutting  off  of  the  water  at  the  same,  which  occa- 
sioned, as  alleged,  the  destruction  by  fire  of  plaintiffs' 
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mill,  or  a  large  part  of  it,  for  the  lack  of  water  at  said 
hydrant,  with  which  to  extinguish  the  fire.  By  the 
terms  of  their  contract  with  the  defendant  company,  the 
plaintiffs,  Hieronymus  Brothers,  agreed  to  pay  to  said 
company  for  the  use  of  the  fire  hydrant,  $25  per  year,  in 
semiannual  installments  of  $12.50,  on  the  1st  days  of 
May  and  November  of  each  year,  and  to  use  the  hydrant 
for  the  extinguishment  of  fires  only.  This  contract  was 
dated  January  1st,  1894,  and  it  was  provided  therein 
that  "the  life  of  this  agrcK*ment  is  for  one  year,  com- 
mencing January  1st,  1894,  and  to  continue  thereafter 
until  either  party  shall  give  the  other  thirty  days'  no- 
tice, in  writing  of  their  desire  for  a  discontinuance." 

The  plaintiffs  allegcnl,  as  before  stated,  that  they  had 
complied  with  all  the  provisions  of  their  contract,  and 
the  defendant  had  faiUni  to  comply  with  its  part  of  it, 
and  during  the  life  of  the  contract,  and  on  the  17th  of 
April  1897,  cut  off'  the*  water  supply  from  said  hydrant 
and  dcH'lincd  to  furnish  water  therefrom  after  that  date, 
which  occasioned  the  destruction  of  plaintiffs'  property, 
as  described,  by  fin*  occurring  on  the  20th  of  April,  1897. 

The  defendant  pleaded  the  gen<»ral  issue,  and  plea  I) 
set  out  above.  The  plaintiffs  proved  by  one  of  their 
number,  thnt  on  February  11th,  1897,  they  paid  to  John 
Mcduire,  the  collecfor  of  defendant,  1*53.55,  which  was 
all  th(\v  ow(h1  the  water  company  for  water  rent  up  to 
January  1st,  1897,  including  rent  of  the  water  hydrant 
up  to  that  date,  and  also  introduced  evidence  tending 
to  show  that  the  water  was  cut  off  without  plaintiffs' 
consent.  I^ut  there  are  no  points  arising  on  the  appeal 
as  to  this  matter.  We  confine  ourselves  to  the  errors  as- 
signed and  which  are  insisted  on  in  argument,  the  first 
of  which  was,  tbe  sustaining  of  the  demurrer  to  plea  D. 
The  first  part  of  this  was,  as  will  l>e  seen,  no  more  than 
tbe  general  issue  on  the  allegations  of  the  complaint,  de- 
nying that  the  plaintiffs  had  complied  with  their  con- 
tract in  the  payment  of  rent.  This  was  provable  under 
the  geneial  issue.  It  is  with  the  latter  part  of  said  plea, 
setting  up  res  adjudicata,  with  which  we  have  to  do.  The 
fact  of  the  cutting  off  of  the  water,  even  if  for  default, 
did  not  estop  defendant  from  suing  for  and  recovering 
the  rent  that  was  due  for  the  hydrant  before  the  default 
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in  payment  for  it  occurred,  and  l)efore  the  water  was  cut 
off  by  it.  A  mere  failure  to  pay  rent  does  not  entitle 
a  landlord,  or  other  renter,  to  declare  a  forfeiture,  un- 
less the  right  is  expressly  provided  for  in  the  contract, 
which  was  not  the  case  here.  In  the  construction  of  the 
contract  in  this  case,  it  was  said  on  a  former  appeal, 
"At  the  time  the  water  was  turned  off,  the  contract  had 
been  so  far  executed,  that  it  could  have  been  rescinded 
by  an  agreement  only."  A  contract  by  which  one  rents 
to  another  a  water  supply  for  a  stipulated  term,  and  the 
other  agrees  to  pay  a  stipulated  rent  therefor,  is  an  inde- 
pendent and  not  a  dependent  contract.  As  is  said  in  12 
Am.  &  Eng.  Ency.  Law  (1st  Ed.)  758k,  "A  forfeiture 
may  result  from  a  non-payment  of  rent  in  accordance 
with  the  terms  of  the  lease,  when  there  is  a  covenant  to 
that  effect ;  but  it  is  essential  that  the  lease  provide  for 
such  forfeiture,  and  that  there  be  a  demand  for  the  rent." 
The  demurrer  to  plea  D  was  i)roperly  sustained. 

The  other  assignment  of  error  insisted  on,  is  that  the 
court  refused  to  allow  the  introduction  of  defendant's 
books  of  entries  of  the  account  of  plaintiff's,  for  Novem- 
er  /and  December,  1896.  These  books  were  kjept  by 
Charles  H.  Tew.  ("onceding  without  deciding,  that  the 
"semiannual  bookf'  f*ixh;ibited  to  witm^s  ^Vw,  would 
have  h(Hn\  competent  evidence,  if  it  had  b(»en  clearly  iden- 
tifi(Mi  as  the  one  offered  in  evidence,  yet,  after  the  wit- 
ness had  testified,  to  at  least  two  other  books,  the  bill  of 
exceptions  states,  that  the  defendant  hereupon  offered 
in  evidence  "so  much  of  said  book,  as  applied  to  Hieron- 
ymus Brothers'  account,  in  connection  with  the  evidence 
of  the  witness.  Such  portion  of  said  lK)ok  is  hereto  at- 
tached as  exhibit  C."  Now,  it  is  not  clear  from  this, 
which  book  is  offerfHl  in  evidence,  whether  the  "semian- 
nual;" cash  or  another  book.  It  may  be  the  one  referred 
to  by  the  witness  as  "this  book,"  and  it  does  not  appear 
by  the  evidence  of  the  witness  that  the  entries  were  cor- 
rectly entered  in  "this  book."  Bills  of  exceptions  must 
be  construed  against  the  party  excepting,  and  we  cannot, 
as  this  matter  is  presented,  hold  that  the  court  erred 
in  not  admitting  the  book. 

John  McGuire,  who  was  shown  to  be  the  collector  for 
the  defendant  company,  gave  to  plaintiff  a  receipt  sign- 
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ed  by  him  for  the  defendant  company,  and  dated,  "Mo- 
bile," Feby.  nth,  1897,"  acknowledging  that  he  had  "Re- 
ceived of  Hieronymus  Brothern,  fifty-three  and  fifty-five 
hundredth  dollars,  water  rent  to  January  Ist/'  The 
execution  of  this  receipt  was  proved  and  introduced  in 
evidence  without  objection  and  W.  T.  Hieronymus,  one 
of  the  plaintiffs,  testified  this  payment  was  in  full  for 
all  that  plaintiffs  owed  the  water  company  up  to  Janu- 
ary 1st,  1897,  including  the  rent  for  the  fire  hydrant. 
Tliere  was  no  obje(*tion  made  by  defendant,  to  the  intro- 
duction of  this  evidence,  at  the  time  it  was  offered.  The 
defendant  at  the  conclusion  of  the  evidence,  moved  to 
exclude  said  receipt,  and  what  W.  T.  Hieronymus  had 
testifl(Hl  to  on  the  trial,  that  the  payment  of  this  f 53.55 
was  ill  full  payment  of  all  the  plaintiffs  owed  defendant, 
in(*lurting  rent  of  fire  hydrant  up  to  January  1st,  1897. 
The  motion  came  too  late,  and,  besides,  the  evidence  was 
competent.  The  court  cm  the  last  appeal  (138 
Ala.  577,  36  Scmth.  453)  ruled  that  the  lower  court 
committed  eiror  in  excluding  said  receipt  of  Mcduire: 
that  the  evidence  of  said  witness  was  admissible;  that 
the  judgment  in  the  case  of  Bienville  Water  Supply 
(\)mpany  against  those  plaintiffs,  the  record  of  which 
was  intrcKluced  in  evidence,  did  not  sustain  the  allega- 
tions of  defendant's  plea  in  this  case,  averring  that 
plaintiffs  failed  to  pay  water  rent  due  and  payable  on 
the  1st  of  November,  1896,  and  rcmtinued  in  default  to 
and  after  the  time  of  the  allegwl  fire,  and  that  said  plea 
of  res  adjudicata  was  not  sustaine<l.  138  Ala.  586,  36 
South.  453. 

Finding  no  error  in  the  record,  to  which  our  attention 
has  been  called  in  argument,  the  judgment  below  is  af- 
firmed. 

Affirmed.  ^ 

Tyson^  (\  J.  and  Simpson  and  Dexson,  J  J.,  concur. 
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Byrne  Mill  Co.,  v.  Robertson. 

A  ctum  far  Breach  of  Contract. 

(De<M(led  Jan.  17th,  1907.    42  So.  Rep.  1008.) 

1.  Sales:  Contracts;  Constrtictioti ;  Payment. — A  contracjt  provided 

for  the  sale  of  certain  lumber  to  be  delivered  at  S.  and  stat- 
ing the  price  to  be  paid  per  thousand  as  fast  as  loaded  on  cars 
^  at  end  sixty  days  negotiable  bankable  paper.  Held,  the  con- 
tract was  not  void  for  Indeliniteness  on  tlie  thiK)ry  that  no 
obligation  was  inipo»<?ed  on  the  purchaser  to  load  tlie  cars  at 
M.,  nor  was  the  phrase  sixty  days  negotiable  bankable  paper 
meaningless,  as  the  law  would  imply  a  reasonable  time  in  the 
absence  of  any  provision  as  to  the  time  of  payment. 

2.  t^ame;  Conditions  Prevalent. — Where  the  contrac't  declared  that 

the  party  of  the  first  part  agrt^ed  to  manufacture,  sell  and  de- 
liver lumber  to  the  party  of  the  second  part  from  time  to  time, 
and  the  party  of  the  second  part  is  obligated  to  receive  the 
lumber,  and  the  price  to  be  paid  per  tliousjiud  feet  was  stated, 
the  stipulation  to  deliver  was  an  independent  covenant,  and  a 
condition  precedent  to  the  duty  of  payment,  and  a  failure 
or  refusal  to  deliver  would  constitute  a  breach  for  which  an 
immediate  action  would  lie. 

3.  Same';  Rreaeh;   Waiver. — The   right  of  a   seller  to  terminate  a 

contract  of  sale  upon  the  refusal  of  the  purcliaser  to  perform 
by  payment  for  goods  already  delivered,  may  be  waived  by 
Avords  or  by  conduct. 

4.  Hume;  Payment. — ^The   provision   of   the  contract   by   which   the 

first  party  agreed  to  manufacture  and  sell  Umil)er  to  the  sec- 
ond i)arty  at  a  certain  sum  per  thousand  feet  as  fast  as  load- 
ed on  the  cars  at  M.,  for  all  lumber  dressed  or  rough,  "and  all 
dry  kiln  lumber  shipped  by  the  second  part  i>revious  to  the 
erection  and  operation  of  the  mill  for  planning  by  the  seccmd 
party,"  does  not  render  the  contract  incomplete,  in  that  it  fixes 
the  price  for  sucli  lumbers  as  might  be  shippwl  previous  to 
the  erection  of  the  mill ;  the  phrase  "previous  to  the  erection 
and  operati(m"  is  limited  to  the  dry  kiln  lumber  shipped,  and 
not  to  all  the  lumber  dressed  or  rough. 

5.  Same;  Assignment  of  Contract;  Provisions  for  Personal  Service. 

— The   contract   provided    that   botli   parties   should   have  the 

18 


Digitized  by 


Google 


274  SUPREME  COURT  t^oi. 

[Byrne  Mill  Co.  v.  Robertson.] 

right  to  assign  the  same,  and  that  the  party  of  the  first  part 
should  have  nothing  to  do  with  the  kiln  business.  It  also 
provided  that  the  party  of  the  first  part  should  tuni  over  to 
the  party  of  the  second  part  the  dry  kiln  and  sheds  and  other 
appurtenances  thereto  then  in  operation  at  first  parties  mill, 
and  furnish  the  steam  to  dry  the  lumber;  the  party  of  the 
second  part  agreed  to  furnish  his  skill  and  Bervi(»es  in  making 
the  changes  necessary  for  making  more  steam  and  in  case  the 
kiln  should  be  destroyed,  the  party  of  the  second  part  would 
give  his  skill  and  sendees  in  assisting  to  rebuild  it.  The  party 
of  the  second  part  assigned  the  contract.  Held,  in  an  action 
by  the  assignee  of  the  contract  for  damages  because  of  the 
party  of  the  first  parts  refusal  to  deliver  the  lumber,  the  com- 
plaint was  not  demurrable  on  the  ground  that  the  agreement 
contained  an  obligation  ^r  personal  8er\'ice8  by  the  assignor, 
and  the  transfer  did  not  relieve  him  from  i)erfonning  the 
same.  The  provisions  for  personal  service  having  no  reference 
to  the  sale  or  purchase  of  the  lumber. 

6.  Damages;   Speculative    Damages;   Breach    of    Contract. — Where 

the  contract  retjuired  imrty  of  tlie  first  part  to  deliver  certain 
described  lumber  to  party  of  the  second  part  that  might  be 
made  by  party  of  the  first  part  "while  operating  his  mill  on 
other  regular  orders,"  no  damages,  could  be  re<'overed  in  an 
action  for  damages  for  breach  of  the  contract  to  sell  and 
deliver,  based  on  a  prosiwctive  operation  of  the  mill,  such 
damages  being  entirely  speculative. 

7.  Statute  of  Frauds;  Contracts  not   to   be  Performed  Within   the 

Year. — The  written  contract  provided  that  it  should  remain 
in  full  force  for  a  year,  but  that  the  second  party  might  at 
his  option  renew  it  for  an  additional  period  of  five  years. 
Held,  it  Avas  not  necessary,  to  save  the  contract  from  the  stat- 
ute of  frauds,  that  the  parties  thereto  enter  into  a  new  writ- 
ing. 

8.  Pleading;  Reference  oy  One  Count  to  Another. — The  first  count 

contained  an  averment  of  the  assigimient  of  the  contract,  but 
the  second  did  not.  a  he  second  count  adopted  by  referen<»e 
the  contract  set  out  in  the  first  coimt,  but  did  not  adopt  aver- 
ment of  assignment  of  contract  set  out  in  the  first  count.  Held, 
demurrable  for  failure  to  uo  so. 

9.  Same;  Striking  Out  Matter. — Where  the  recovery  is  sought  for 

speculative  damages,  in  an  action  on  the  contract,  and  this 
appears  from  the  complaint,  motion  to  strike  from  the  com- 
plaint that  portion  relating  to  such  damages  was  the  proper 
method  of  reaching  the  objectionable  matter;  or  the  objection 
may  be  taken  advantage  of  by  requested  instructions  or  by  ob- 
jection to  evidence. 
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Appeal  from  Mobile  Circuit  Court. 

Heard  l)efore  Hon.  Samuel  R.  Browne. 

Aerion  for  breach  of  contract  by  appellee  against  ap- 
pellant.   The  complaint  was  in  the  following  language: 

"Plaintiff  claims  of  the  defendant  the  sum  of  forty 
thousand  dollars  damages  for  the  breach  of  a  contract 
which  is  In  words  and  figures  as  follows:  ^This  agree- 
ment, made  and  entered  by  and  ))etween  J.  W.  Byrne, 
and  S.  E.  Byrne,  doing  busin(^s  under  the  name  of  the 
"Byrne  Mill  Company,"  party  of  the  first  part,  and 
Warren  Hamilton,  party  of  the  second  part,  witnesseth: 
The  said  Byrne  Mill  Company  hereby  agrees  to  main- 
ufactnre,  sell,  and  deliver  to  Warren  Hamilton,  and  the 
said  AVarren  Hamilton  agrees  to  buy  and  receive  from 
the  said  Byrne  Mill  (Company,  at  their  mill  near  Stock- 
ton, Ala.,  the  following  lnml>er,  to  wit :  All  of  the  sap 
boaids,  other  than  what  is  known  as  "mill  culls,"  they 
may  make  while  operating  their  mill  on  other  regular 
orders.  The  said  Warren  Hamilton  is  to  receive  said 
sap  boards  as  they  run,  consisting  of  numlx^r  2  common 
and  better,  and  also  any  boards  that  will  not  grade  heart 
face;  widths  of  said  sap  boards  to  lun  from  three  inches 
and  up,  and  length  of  ten,  twelve,  fourteen,  sixteen, 
eighteen  and  twenty  feet,  but  no  more  than  ten  per  cent, 
to  run  ten  feet.  The  said  Byrne  Mill  Company  agrees 
not  to  select  or  pick  out  anything  from  the  side  board 
run  of  the  mill  except  what  will  go  1x4  and  up  heart 
face;  but  all  the  sap  l>oards  of  all  Avidths  are  to  be  con- 
sidered in  this  agreeemnt,  and  are  to  be  delivered  as  they 
run  at  the  end  of  the  roller  way  at  the  end  of  the  dry 
kiln  at  said  mill.  The  Byrne  Mill  (^ompany  agrees  to 
furnish  and  turn  over  to  said  Warren  Hamilton  the  dry 
kiln  and  sheds  and  all  appurtenances  thereto  belonging 
that  aie  now  in  opt^ration  at  their  said  mill,  everything 
complete,  and  to  furnish  the  steam  day  and  night  in  suf- 
ficient quantities  to  dry  the  lumber  to  the  requirements 
and  satisfaction  of  said  Warren  Hamilton,  free  of  cost 
to  him,  except  that  said  Warren  Hamilton  agrees  to  fur- 
nish his  skill  and  service  in  making  changes  necessary 
for  making  more  steam  for  said  kiln.  The  said  Byrne 
Mill  Company  also  agrees  to  furnish  any  lumber  neces- 
sary for  the  erection  of  more  room  for  storing  the  dry- 
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kiln  lumber,  should  more  room  be  necessary,  or  for  any 
other  improvement  said  Warren  Hamilton  may  desire 
to  make.  The  said  Byrne  Mill  Company  further  agrees 
to  furnish  the  necessary  power  during  the  term  of  this 
contract  for  the  purpose  of  operating  a  plaining-mill 
business  by  the  said  Warren  Hamilton ;  the  said  power 
to  be  furnished  free  of  rent  or  costs  to  the  said  Warren 
Hamilton,  he  agreeing  to  make  from  time  to  time  all 
necessary  minor  repairs  to  said  power  at  his  expense,  a>s 
it  is  understood  that  the  said  Byrne  Mill  Company  will 
have  nothing  to  do  with  the  plaining-mill  and  dry-kiln 
business,  but  said  Warren  Hamilton  shall  have  full 
charge  and  control  of  everything  pertaining  to  said  dry 
kiln  and  planing  mill.  The  price  to  be  paid  by  the  said 
Warren  Hamilton  for  the  sap  boards  shall  be  f5.50  per 
thousand  feet  superficial  (no  odd  lengths  counted),  as 
fast  as  loaded  on  cars  at  Mobile,  60  days  negotiable 
Imnkable  paper  for  all  lumber,  dressed  or  rough,  and  for 
all  dry-kiln  lumber  shipped  by  said  Warren  Hamilton 
previous  to  the  erection  and  opiTation  of  his  planing 
mill.  This  agri*ement  to  remain  in  full  force  and  effect 
for  one  year;  but  said  Hamilton  lias  .the  right  to  renew 
the  siuue  for  five  years  additional.  It  is  distinctly  un- 
derstood and  agreed  that  the  said  Hamiltim  and  the 
Byrne  Mill  Company  has  the  right  to  transfer  or  assign 
this  contract,  and  all  rights  and  liabilities  assumed  here- 
in to  any  peison  or  persons.  It  is  further  understooil 
and  agreed  that,  if  said  dry  kiln  is  destroyed  or  damag- 
ed by  fire  or  by  the  elements,  then  the  same  shall  be  rc^ 
paired  or  rebuilt  by  the  said  J.  W.  Byrne  and  S.  E. 
Byrne,  doing  business  as  the  Byrne  Mill  Company.  Said 
Hamilton,  in  the  event  of  the  destruction  of  said  kiln, 
agrees  to  give  his  skill  and  attention  as  a  mechanic  to  re- 
building the  same.  It  is  further  agreed  that,  if  the  dry 
kiln  is  destroyed,  the  said  Hamilton  has  the  option  not 
to  take  the  sap  boards  until  the  dry  kiln  is  rebuilt.  This 
agrei^nient  is  executed  in  duplicate  this  the  21st  of  No- 
vember, 1901.  (Here  follows  the  signatures  and  wit- 
nesses.) It  is  understood  that  the  power  referred  to,  to 
be  furnished  by  the  said  Byrne  Mill  Company,  is  the 
water  power  as  now  existing  at  their  said  mill.  Which 
said  contract  was    assigned  by    Warren  Hamilton    to 
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plaintiff,  and  was  renewed  for  an  additional  term  of 
five  years  as  provided  for  in  said  contract.  And  plain- 
tiff avers  that  the  defendants  broke  said  contract,  in 
this :  That  they  failed  and  refused  to  sell  and  deliver  to 
plaintiff  any  lumber  or  boards  made  by  them  at  their 
sawmill  after  November  21, 1902,  and  on,  to-wit,  Decem- 
ber 2, 1903,  notified  plaintiff  that  they  would  not  further 
perform  said  contract,  although  the  defendants  intend- 
ed to,  and  did,  after  the  21st  day  of  November,  1902, 
continue  to  operate  said  mill  on  regular  orders  down  to 
the  bringing  of  this  suit,  and  expected  arid  intended  to 
operate  the  same  thereafter,  and  did,  in  so  operating 
said  mill,  make  prior  to  the  commencement  of  this  suit 
a  large  quantity  of  lumber  of  a  character  that  the  defend- 
ants had  by  their  contract  agreed  to  sell  to  the  plaintiff, 
to  wit,  two  million  of  feet  of  such  lumber,  and  would 
thereafter  during  so  much  of  a  period  of  five  years  from 
the  21st  day  of  November,  1902,  as  was  subsequent  to  the 
bringing  of  said  suit,  make,  in  such  operation  of  their 
said  mill,  an  additional  large  quantity  of  such  lumber, 
to  wit,  sixteen  million  feet  thereof,  to  the  plaintiff's 
damages  as  aforesaid. 

"(2)  Plaintiff  claims  of  the  defendants  the  further 
sum  of  forty  thousand  dollars  damages  for  the  breach 
of  a  contract  which  is  set  out  in  the  first  count  hereof, 
and  is  here  referred  to  and  made  a  part  of  this  count,  and 
plaintiff  avers  that  defendants  broke  said  contract  in 
thist  That  they  failed  and  refused  to, sell  and  deliver  to 
plaintiff  any  lumber  or  b<!)ards  made  by  them  after  No- 
vember 21,  1902,  and  on,  to  wit,  the  2nd  day  of  Decem- 
ber, 1903,  notified  plaintiff  that  they  would  not  further 
perform  said  contract,  although  the  defendants  intend- 
ed to,  and  did,  after  the  21st  day  of  November,  1902, 
continue  to  operate  their  said  mill  on  regular  orders 
down  to  the  bringing  of  this  suit,  and  expected  and  in- 
tended to  operate  the  same  thereafter,  and  did,  in  so  op- 
erating said  mill,  make  prior  to  the  commencement  of 
this  suit,  a  large  quantity  of  lumber  of  a  character  that 
the  defendants  had  by  their  contract  agreed  to  sell  to 
plaintiff,  to  wit,  two  million  of  feet  of  said  lumber,  and 
would  thereafter,  during  so  much  of  the  period  of  five 
years  from  said  21st  day  of  November,  1902,  as  was  sub- 
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sequent  to  the  bringing  of  this  suit,  make,  in  such  opera- 
tion of  their  sawmill,  an  additional  large  quantity  of 
lumber,  to  wit,  sixteen  million  feet  thereof;  and  plain- 
tiff avers  that  he  has  at  all  times  been  ready,  willing, 
and  able  to  receive  and  pay  for  all  of  said  lumber  in  the 
manner  provided  in  said  contract,  and  to  do  all  other 
things  that  he  was  obliged  by  the  terms  of  said  contract 
to  do." 

The  defendant  moved  the  court  to  strike  from  each 
count  of  the  amended  complaint  filed  herein  so  must  of 
said  counts  as- claimed  damages  for  and  on  account  of 
the  refusal  of  defendants  to  sell  und  deliver  to  the  plain- 
tiff lumber  manufactured  and  to  )3e  manufactured  sub- 
sequent to  the  institution  of  this  suit,  upon  the  ground 
that  the  right  of  plaintiff  to  purchase  said  lumber  bj 
virtue  of  the  terms  of  'the  contract  set  out  in  said  com- 
plaint accrues  and  comes  into  existence  only  after  the 
lumber  has  been  manufacture<l  in  the  manner  contem- 
plated by  said  contract,  and  also  upon  the  further  sepa- 
rate ground  that  it  is  impossible  to  know  at  any  given 
time  whether  any,  and,  if  so,  how  much,  lumber  covered 
by  said  contract  will  be  thereafter  manufactured  by  the 
defendant,  and  also  upon  the  further  ground  that  the 
contract  set  out  in  said  complaint  imposes  upcm  the  de- 
fendant only  a  conditional  obligation  to  sell  lumber  to 
the  plaintiff,  and  such  obligation  becomes  absolute  only 
after  the  condition  has  been  perfoiineil.  This  motion 
Avas  overruled.  The  defendants  then  demurred  to  the 
first  count,  because  the  agreement  set  out  in  the  said 
contract  is  too  indefinite  and  contradictory  in  its  terms 
to  be  enforced ;  the  alleged  agr(?ement  shows  on  its  face 
that  the  only  obligation  of  defendants  to  manufacture 
lumber  was  to  manufacture  what  they  may  make,  which 
expression  is  without  meaning;  the  agreement  fails  to 
show  a  complete  contract  or  agreement  lK4wcH*n  the  par- 
ties, in  that  it  states  the  price  to  be  paid  for  the  lumber 
only  previ(ms  to  the  erecti(m  and  operation  of  a  planing 
mill,  and  fails  to  state  any  price  f^»r  the  IuhiIhu'  after  the 
erection  and  operation  of  the  plaining  mill;  l)ecause  the 
method  of  payment  in  the  agreement  made  a  pait  of 
said  count  is  unintelligible;  because*  tlie  agreement  can- 
not be  enforced,  the  only  obligation  of  the  plaintiff  to 
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pay  for  the  lumber  mentioned  therein  being  based  upon 
a  contingency  which  may  never  happen ;  because  by  the 
agrement  the  lumber  shall  be  paid  for  as  fast  as  loaded 
on  the  cars  at  Mobile,  60  days  negotiable  bankable  pa- 
per, and  providers  no  other  time  for  payment,  yet  it  con- 
tains no  obligation  on  the  part  of  the  plaintiflF  or  of  the 
plaintiflf's  transferror  to  ever  bring  the  lumber  to  Mo- 
bile; said  agreement  contains  an  obligation  for  personal 
service  of  a  skilled  character  by  the  said  Warren  Hamil- 
ton, and  the  transfer  of  the  alleged  contract  does  not  re- 
lieve the  said  Warren  Hamilton  from  personally  per- 
forming the  said  services  yet  the  complaint  fails  to  aver 
the  performance  thereof  by  the  said  Warren  Hamilton, 
or  a  readiness  on  his  part  to  perform.  The  def(»ndant 
demurred  to  so  much  of  first  count  as  seeks  to 
recover  damages  for  a  failure  on  the  part  of  defendant 
to  sell  and  deliver  the  plaintiff  lumber  manufactured 
and  to  be  manufactured  after  the  institution  of  this  suit 
on  the  same  grounds  set  out  in  the  motion  to  strike. 
Th(»se  demurrers  wer-e  overruletl  as  to  the  first  count, 
and  were  interposed  and  overruled  to  the  second  count. 
The  defendant  then  filed  a  number  of  special  pleas  rais- 
ing the  same  defenses  as  were  interposed  by  demurrer 
and  motion  to  strike,  to  a  great  many  of  which  demur- 
rers were  sustained ;  but  the  above  pleading  is  sufficient 
for  proper  understanding  of  the  opinicm. 

There  was  judgment  for  phiintiff  in  the  sum  of  $2,160, 
and  the  defendant  appeals. 

Stephens  &  Lyons,  for  appellant. — The  contract  is 
unintelligible  and  unenforceable  because  it  is  impossi- 
l)le  to  as(*ertain  therefrom  the  character  of  stx*urity  or 
paper  to  be  taken  for  the  purchase  price  of  the  lumber. — 
5  Cyc.  226;  /;.  P.  A.  Co,  v.  M.  E,  L.  CV>.,  70  N.  W.  650. 
The  contract  is  unintelligible  as  to  place  of  payment. — 
CrOHs  V.  l^cnu/gs,  115  Ala.  258;  Randell  v,  JohtiJion,  42 
Am.  Rep.  S65{Newrwz  r.  Darell,  19  Wall  560;  8  Rose's 
Notes,  269 ;  Keetmn  i\  lAmhey,  127  Ala.  270.  An  execu- 
tory contract  for  the  sale  of  chattels  is  incomplete  until 
the  price  is  agreed  upon. — Shealli/  v,  Edwunh,  73  Ala. 
175;  WilkUhHO'n  i\  WillianhSfm,  76  Ala.  163;  Mainer  v. 
Appling,  112  Ala,  663.    To  maintain  an  action  on  a  con- 
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tract  the  fulfillment  of  the  condition  precedent  must  be 
alleged  and  proven. — Bell  v.  Real  Estate  &  Banking 
Co.,  S  Ala.  77;  Floussv.  Eureka  Co.,  80  Ala.  30;  Red- 
7iimid  V.  Aetna,  4  N.  W.  591 ;  Chumhas  v.  N.  W.  I.  Co., 
The  entire  right  upon  which  a  suit  is  based  must  exist 
at  the  time  the  suit  is  brought. — Doruildswi  v.  Waters, 
30  Ala.  175;  Russell  v.  Gregory,  62  Ala.  454;  Ooodma/n 
V.  Winter,  64  Ala.  410 ;  Seisel  &  Co.  v.  Folnuir  &  Son, 
103  Ala.  491;  McCrary  v.  Chase,  71  Ala.  540;  Bums  v. 
Campbell,  71  Ala.  271;  P.  &  M.  M.  I.  Co.  v.  Selma  Sav. 
Bk.,  63  Ala.  585;  Hill  v.  Hill,  10  Ala.  527;  Vaughn  v. 
Vaughn,  30  Ala.  329 ;  Land  v.  Cowan,  19  Ala.  297 ;  Stein 
V.  Burden,  24  Ala.  130. 

A  charge  predicating  plaintiff's  right  to  recover  upon 
proof  which  falls  short  of  covering  all  his  case  is  erro- 
neous,— Miller  V.  Clay,  57  Ala.  162;  Bane  v.  The  State, 
61  Ala.  75;  Roland  v.  Tlie  State,  55  Ala.  210.  The  duty 
was  upon  the  court  to  construe  the  written  Jigreement 
and  the  court  erred  in  submitting  the  construction  of 
it  to  the  jury. — Southern  Express  Co.  v.  Cook,  44  Ala. 
468;  Klaghorn  v.  lAngo,  62  Ala.  230;  Bernstein  v. 
Humes,  60  Ala.  582;  s.  c.  72  Ala.  546.  The  court  erred 
in  giving  charge  A.  and  in  refusing  the  several  affirma- 
tive charges  reiiuested  by  the  defendant  as  well  as 
charge  7. — Tyree  v.  Lyo^i,  67  Ala.  1  ;Teague  v.  Bass,  131 
Ala.  422;  Lehman  v.  McQueen,  65  Ala.  572. 

Gregory  L.  &  II.  T.  Smitii^  for  appellee. — It  is  not 
reversible  error  to  assume  the  truth  of  facts  shown  by  the 
undisputed  testimony  and  not  controvertcni  between  the 
parties. — Carter  t\  Chambers^  79  Ala.  223;  Stophen^ron 
V.  Wright,  111  Ala.  579.  When  a  cause  of  action  accrm^s 
there  is  a  right  to  all  the  constniuent  damages  which 
may  ensue. — Fail,  et  al.  McRae,  36  Ala.  61 ;  LAddcll  v. 
Chidesfer,  84  Ala.  510;  Wilkinson  v.  Blaek,  80  Ala.  331; 
Strauss  v.  Mcrtrif,  ()4  Ala.  307.  The  n»fusal  of  defend- 
ant to  further  pcMform  and  their  express  repudiation 
constituted  a  total  breach. — Trustees  r.  Turner,  71  Ala. 
434,  and  when  this  occurs  the  other  party  may  sue  for 
the  entire  damages  which  will  ticcrue  without  waiting 
for  the  time  for  tlu*  ])erf()rmance  of  each  item  to  run. — 
Freer  v.  Denton,  61  N.  Y.  492;  Don  loan  i\  Sheridan,  24 
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N.  Y.  Sup.  116;  Windmuller  v.  Pope,  14  N.  E.  Rep.  406; 
Reiny  v.  Olds,  88  Cal.  537,  s.  c.  26  Pacific  355;  Norman 
/?.  Jewitt  V.  S,  P.  Br(x)ks,  134  Mass.  505;  Davis  t\  Orand 
Rapid  School  Fur,  Co,^  24  S.  E.  630;  Hohhs  v,  Mohr,  30 
Atlaiiti<^  110;  MrCormick  i\  Bassal,  46  Iowa  235;  Crab- 
tree  V.  Messersinithy  19  Iowa  235;  Dingley  v,  Olcr^  Fed. 
372. 

The  contract  was  not  void  for  uncertainty. — Mcrril  v. 
Bell,  14  Miss.  6;  Vitt/  of  HtockUm  v.  Webber,  33  Pac. 
332.  The  time  of  payment  is  not  uncertain. — Culvi  r  i\ 
Caldvyell,  137  Ala.  133;  Crass  v,  Hci^uggs,  115  Ala.  264; 
Jone^  i\  Eisler,  3  Kan.  128;  Jjcicis  v,  Tipton,  10  Ohio  St. 
88.  A  stipulation  to  do  a  subsociuent  act  cannot  be  a 
condition  precedent. — Bailey  i\  White,  3  Ala.  330 ;  Mul- 
lins  V.  CabamsSy  Minor  21 ;  Drake  v.  (roree,  22  Ala.  409. 
Where  a  part  of  the  consideration  is  to  be  received  before 
the  other  stipulation  can  mature  the  two  are  severable 
and  independent. — Fulantcider  v.  Rmcan,  136  Ala.  287. 
The  failure  of  one  party  to  perform  an  independent  stip- 
ulation does  not  discharge  the  other  party  to  perform 
his  independent  stipulation. — Hieronymou.^  Bros.  t\ 
Bicnimlle  W,  S.  Co.,  131  Ala.  347.  ('ounsel  discuss  writ- 
ten charges  given  and  refusetl  but  cite  no  authority  ex- 
cept a^  to  charge  2  given  at  the  request  of  plaintiff  to 
which  they  cite  the  following:  Samples  v,  Guycr,  120 
Ala.  611 ;  Tlmmas  &  Trott  v,  Ellis  d  Co,,  4  Ala.  108 ;  Mer 
riweather  v,  Taylor,  15  Ala.  735 ;  Kirkland  v,  Oates,  25 
Ala.  465;  Hawkins  v.  Gilbert  d  Maddox,  19  Ala.  54; 
Hunter  x\  Waldron,  7  Ala.  753;  Aikni  v.  Bloodgood,  12 
Ala.  221;  Strauss  v.  Mcerticf,  64  Ala.  299;  McTighe  & 
Co,  V.  McLane,  93  Ala.  626;  M,  d  0,  R,  If,  Co,  r,  Nich- 
olaJi,  98  Ala.  118;  O^yendarff  v,  Tallman,  90  Ala.  441; 
Foster  v,  Cressctt,  29  Ala.  393;  Dent  v.  Long,  90  Ala. 
172;  Uotcard  v,  Thompson  Jjumbvr  Co.,  50  S.  W.  1092; 
Clarke  on  Contracts,  page  676,  and  citations. 

DOWDELL,  J.— This  is  an  action  brought  by  the 
plaintiff,  E.  H.  Robertson,  appellee  here,  against  the 
Byrne  Mill  Company,  a  firm  or  partnership,  for  the 
breach  of  a  contract  entered  into  by  said  Byrne  IMlil 
Company  with  one  Warren  Hamilton,  and  which  con- 
tract was  by  said  Ilamilton  assigned  to  the  plaintiff.  The 
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complaint  as  amended  contained  two  counts.  In  the 
first  count  the  contract  sued  on  is  set  out  in  full,  and  by 
reference  thereto  is  adopted  into  the  second  count.rThe 
allegc^l  breach  of  the  contract  consisted  in  a  failure  and 
refusal  on  the  part  of  the  defendants  to  deliver  to  the 
plaintiff  certain  lumber  described  in  the  complaint,  and 
which  plaintiff  claims,  under  the  terms  of  the  contract, 
the  defendants  were  bound  to  deliver.  To  both  counts 
of  the  complaint  as  amended  the  defendants  filed  demur- 
rers, which  were  upon  consideration  by  the  court  over- 
ruled. The  defendants  then  moved  to  strike  certain 
parts  of  the  complaint,  which  motion  was  by  the  court 
overruled.  Pleas  were  then  filed,  to  several  of  which 
demurrers  interposed  by  the  plaintiflF  were  sustained. 

The  main  question  raised  by  these  pleadings  and 
rulings  is  the  proper  construction  of  the  contract  sued 
on ;  the  insistence  of  the  appellants  being  that  the^  con- 
tract is  void  for  indefiniteness  and  uncertainty./  This 
contention  is  chiefly  based  on  the  following  provrsions 
contained  in  the  contract:  "The  said  Byrne  Mill  Com- 
pany hereby  agrees  to  manufacture,  sell,  and  deliver  to 
the  said  Warren  Hamilton,  and  the  said  Warren  Ham- 
ilton agrees  to  buy  and  rweive  from  the  said  Byrne  Mill 
Company  at  their  mill  near  Stockton,  Ala.,  the  follow- 
ing lirmber,  to- wit:  All  of  the  sap  boards,  other  than 
what  is  known  as  ^uiill  culls,'  they  niake  while  operating 
their  mill  on  other  regular  orders.^/  The  said  Warren 
Hamilton  is  to  receive  said  sap  boards  as  they  run,  con- 
sisting of  number  2  common  and  better,  and  also  any 
boards  that  will  not  grade  heart  face;  width  of  said  sap 
lK>ards  to  run  from  three  inches  and  up,  and  length  of 
t(»n,  twelve,  fourteen,  sixteen,  eighteen,  and  twenty  feet, 
but  no  more  than  ten  per  cent  to  run  ten  feet.  The  said 
Byrne  Mill  Company  agrees  not  to  aelei*t  or  pick  out 
anything  from  the  side  board  run  of  the  mill,  except 
what  will  go  one  by  four  and  up,  heart  face;  but  all  the 
sap  boards  of  all  widths  are  to  be  considered  in  this 
agreement  and  are  to  be  delivered  as  they  run  at  the 
mill,  end  of  the  roller  way  at  the  (*nd  of  the  dry  kiln  at 
said  mill,  ♦  ♦  ♦  The  price  to  be  paid  by  the  said  Warren 
Hamilton  for  the  sap  boards  shall  be  five  dollars  and 
fifty  ($5.50)    per    thousand    f(*et   superficial    (no    odd 
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lengths  counted),  as  fast  a*s  loaded  on  cars  at  Mobile, 
sixty  days  negotiable  bankable  paper,  for  all  lumber, 
dressed  or  rough,  and  for  all  dry  kiln  lumber  shipped  by 
said  Warren  Hamilton  previous  to  the  erection  and  op- 
eration of  his  planing  mill."  It  may  be  said  that  the 
c(mtract  was  unskillfully  drawn;  but  it  is  not  so  indefi- 
nite and  uncertain  in  its  terms  as  to  vender 
the  ascertainment  of  its  nu^aning  or  of  the  in- 
tention of  the  [)arties  to  it  impossible.  When 
it  can  hv  done  consistently  with  the  expressed 
intention  of  the  parti(»s,  that  construction  should 
be  given  to  contracts  which  will  uphold,  rather  than  de- 
feat, them  .  A  maxim  of  the  law  is  "Ut  res  magis  valeat 
quam  pereat."  Here  the  intention  is  clearly  expi^essed 
on  tlu*  one  part  to  sell  and  on  the  other  to  purcliase  cer- 
tain lumber,  and  the  further  intention  of  the  parties 
that  the  seller  shall  deliver  at  a  particular  place  certain 
lumber  described  in  the  c(mtract  and  the  purchaser  to 
receiv(»  and  pay  for  the  siiine  at  a  price  fixed,  namely, 
"five  dollars  and  fifty  cents  ($5.50)  per  thousand  feet 
superficial  as  fast  as  loaded  on  cars  at  Mobile,  sixty  days 
negotiable  bankable  paper." 

It  is  insisted  that  the  provision  "as  fast  as  delivered 
on  cars  at  Mobile"  is  a  contingency  that  may  never  hap- 
pen, and,  as  no  obligation  is  imposed  by  the  contract  to 
load  on  the  cars  at  Mobile,  the  contract  is  clearly  ren- 
dered indefinite  as  to  time  of  payment.  Whether  there 
is  an  implied  promise,  or  not,  in  this  provisions  on  the 
par*t  of  the  plaintiflF  to  load  the  lumber  on  the  cars  at 
Mobile,  we  need  not  decide.  It  is  evident  that  this  pro- 
vision was  inserted  for  the  benefit  of  the  plaintiff,  and 
without  it,  no  time  being  definitely  fixed,  the  law  would 
imply  a  reascmable  time.  The  question  here  involved  is 
fullv  coverc*d  bv  the  principle  laid  down  in  (Uih-rr  r, 
raf(hrell,  137  Ala.  132,  34  S(mth.  13. 

It  is  further  insisted  that  in  the  phrase  employed  in 
the  contract,  "negotiable  bankable  paper,"  the  words 
"bankable  paper"  are  meaningless.  If  this  were  true, 
the  word  "bankable"  might  be  regarded  as  surplusage 
without  altering  or  changing  the  ccmtract,  as  affecting 
the  intention  of  the  parties   entering   into   it;   but   the 
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words  "bankable  paper"  are  not  without  a  definite  or 
certain  meaning.    See  5  Cyc.  p.  226. 

The  stipulation  in  the  contract  to  deliver  the  lumber 
is  an  independent  covenant.  By  the  express  terms  of 
the  contract  it  is  made  a  condition  precedent  to  the  duty 
of  payment  by  the  purchaser.  Therefore,  a  failure  or  re- 
fusal to  deliver  would  constitute  a  breach,  for  which  an 
action  would  immediately  lie.  However,  where  the  con- 
tract is  to  be  ^  continuing  one,  with  stipulation  for  the 
delivery  of  goods  by  the  seller  at  diflferent  times,  and  the 
payments  to  be  made  by  the  purchaser  as  the  goods  are 
delivered,  we  are  not  to  be  underetood  as  hold- 
ing that  the  seller  would  not  lie  justified  in 
terminating  the  contract  to  further  deliver  upon 
the  failure  and  r(*fusal  of  the  purchaser  to  per- 
form his  part  of  the  contiact  by  payment  for  the  goods 
already  deliveicd ;  but  such  right  to  terminate  the  con- 
tract by  the  seller  may  be  waived  expressly  or  by  con- 
duct. 

By  the  express  terms  of  the  contract  it  is  provided 
"that  the  said  Byrne  Mill  Company  have  nothing  to  do 
with  the  planing  mill  and  dry-kiln  business,  but  said 
Warren  Hamilton  shall  have  full  charge  and  control  of 
everything  pertaining  to  said  dry-kiln  and  planing  mill.'' 
We  think  from  this  it  is  made  perfectly  plain  that  the 
provisions  in  the  contract  relating  to  the  planing  mill 
and  dry  kiln  were  inserted  for  the  sole  benefit  of  War- 
ren Ilaiuilton,  or  his  assigns,  and  in  no  manner  affect  the 
contiact  as  to  the  sale  and  delivery  of  the  lumber  as  stip- 
ulated. 

It  is  also  insisted  that,  in  the  provision  in  the  contract 
fixing  the  price  to  be  paid  for  the  lumber,  the  clause  "for 
all  lumber,  dressc^l  or  rough,  and  for  all  dry-kiln  lumber 
shipped  by  said  Warren  Hamilton  previous  to  the  erec- 
ti(m  and  operation  of  his  planing  mill,"  renders  the  con- 
tract incomplete,  because  the  same  "fixes  the  price  for 
only  an  undetermined  portion  of  the  lumber  agreed  to 
be  sold,  namely,  such  as  might  be  shipped  previous  to 
the  erection  and  operation  of  a  planing  mill,  and  no 
I)rice  for  that  which  might  l>e  shippcni  subseiiuent  to  the 
ercH'tion  and  oi)eration  of  the  phiiiing  mill."  We  think 
this  is  a  strained  ccmstruction  to  i)ut  upon  siiid  provis- 
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ion  in  the  contract.  The  provision  is  "for  all  lumber, 
dressed  or  rough,  and  for  all  dry-kiln  lumber  shipped  by 
said  Warren  Hamilton  previous  to  the  erection  and  op- 
eration of  his  planing  mill."  It  is  evident  that  the  word'' 
"all  lumber,  dressed  oi  rough,"  included  all  dry-kiln  lum- 
ber shipped  by  said  Hamilton.  The  words  "previous  to 
the  erection  and  operation  of  his  planing  niiir-  are  lim- 
ited to  the  "dry-kiln  lumber  shipped,"  and  not  to  "all 
lumber,  dressed  or  rough."  The  use  of  the  word  "for," 
as  employed  in  the  clause,  we  think  clearly  indicates 
this. 

The  contract  contains  the  following  ju'ovision :  "It  is 
distinctly  understood  and  agreeil  that  the  said  Hamil- 
ton or  the  Byrne  Mill  Company  has  the  right  to  transfer 
or  assign  this  contract  and  all  rights  and  liabilities  as- 
sumed herein  to  any  person  or  p(TSons."  Frcmi  this  it 
is  manifest  that  it  was  not  thc^  intention  of  the  parties 
that  the  provision  relating  to  the  skill  of  Warren  Ham- 
ilton should  any  wise  affect  the  contract  as  to  the  sale 
and  purchase  of  the  lumber  in  question.  The  matter  of 
skill  of  Warren  Hamilton  relat(*s  entirely  to  the  use  of 
the  dry  kilns  and  planing  mill,  and,  as  we  have  said 
above,  these  provisions  in  the  c(mtract  are  solely  for  the 
benefit  of  said  Hamilton. 

By  the  terms  of  the  contract,  no  duty  or  obligation 
rested  upon  the  defendants  to  operate  their  mill.  The 
extent  of  the  obligation  imposed  was  to  deliver  certain 
described  lumber  that  they  might  make  while  operating 
their  mill  "on  other  regular  orders.'-  It  is  evident,  there- 
fore, that  damages  for  failure  to  deliver  lumber  baseil 
upon  a  prospective  operation  of  the  mill  would  be  en- 
tirely speculative.  This  feature  of  the  contract,  we 
think,  clearly  differentiates  this  case  from  tliat  class  of 
cases  cited  by  counsel  for  appellee,  where  the  rccovei- 
able  damages  in  an  action  for  the  bi^each  of  the  c(m tract 
before  the  time  of  its  completion  may  be  estimated  and 
computed  to  the  end  of  the  contract  period.  Upim  like 
principle  in  this  suit  only  such  damages  can  be  r(H.'ov- 
ered  as  existed  at  the  time  of  the  commencement  of  the 
action  and  resulting  from  a  nondeliverv^  of  the  lumber 
up  to  that  time.  It  would  be  an  anomaly  to  hold  that 
damages  which  could  not  be  recovered  at  the  commence- 


Digitized  by 


Google 


286  SUPREME  COURT  [Vol 

[Byrne  Mill  Co.  v.  Robertson.] 

ment  of  the  suit  because  of  being  speculative  might  nev- 
ertheless, by  results  transpiring  subsequent  to  suit 
brought,  become  recoverable  in  the  particular  suit.  Nor 
do  we  think  in  this  case  that  the  situation  is  relieved  by 
the  averment  in  the  complaint  that  the  defendants  noti- 
fied the  plaintiff  that  they  would  not  perform  the  con- 
tract 

The  contract  contained  the  following  clause:  "This 
agreement  to  remain  in  full  force  and  effect  for  one 
year ;  but  said  Hamilton  has  the  right  to  renew  the  same 
for  five  years  additional."  We  construe  this  to  mean 
nothing  more  nor  less  than  an  option  to  Hamilton  to  ex- 
tend the  contract  for  a  period  of  five  years.  The  same 
consideration  which  supported  the  original  contract  was 
sufficient  to  support  the  extended  contract;  and  in  the 
exercise  of  this  option  by  Hamilton  it  was  not  necessary 
for  the  parties  to  enter  into  any  new  writing  to  save  it 
from  the  statute  of  frauds.  The  original  contract  it- 
self, which  was  in  writing,  was  sufficient  to  this  end,  and 
in  the  exercise  of  the  option  or  right  any  unequivocal 
notice  by  Hamilton  to  the  defendants  that  the  contract 
would  be  continued  for  five  yeais,  given  before  the  ex- 
piration of  the  first  period,  would  be  sufficient.  We  do 
not  think  that  the  statute  of  frauds  has  any  application. 

While  the  first  count  of  the  complaint  contains  an 
averment  of  the  assignment  of  the  contract  to  the  plain- 
tiff, the  second  count  does  not.  The  second  count  does 
by  reference  adopt  into  it  the  contract  as  set  out  in  the 
first  count,  but  does  not  by  such  reference  adopt  the-  aver- 
ments of  the  first  count  relative  to  the  assignment  of  the 
contract.  In  this  respect  the  second  count  of  the  com- 
plaint was  defective,  and  subject  to  demurrer. 

The  motion  to  strike  from  the  complaint  that  portion 
relating  to  damages  based  upon  the  future  operation  of 
the  mill  by  the  defendants  was  the  proper  mode  of  reach- 
ing the  objectionable  matter*,  and  should  have  been  sus- 
tained, although  the  same  end  might  have  been  accom.- 
plished  on  objections  to  evidence  or  requested  instruc- 
tions to  the  jury. — Kennwi  v.  IF.  U.  Tel.  Co,,  92  Ala. 
399,  9  South.  200;  Daughtery  t\  W.  IL  Tel.  Co.,  75  Ala. 
168,  51  Am.  Rep.  435. 
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The  foregoing  views  will  point  out  sufficiently  the  er- 
rors committed  on  the  trial,  and  will  serve  as  a  guide 
upon  another  trial.  For  the  errors  indicated,  the  judg- 
ment of  the  court  will  be  reversed,  and  the  cause  re- 
manded. 

Reversed  and  remanded. 

Tyson^  C.  J.,  and  Anderson,  and  McClellan^  JJ., 
concur. 


Patt  V.  Gerst. 

Action  f(yt'  Damages  for  Brea<^h  of  Vontraet  of  Sale, 

(Decided  Jan.  24th,  19()7.    42  So.  Rep.  1001.) 

Frauds,  t^tatutc  of:  CmitractH  for  Sale  of  Real  Estate;  Requi- 
sites.— To  be  without  the  statute  of  frauds,  the  writing  con- 
stituting the  contract  for  the  sale  of  real  estate  must  state 
the  contract  with  such  certainty  that  its  essentials  will  be 
known  from  the  memorandum  itself  or  by  reference  therein 
to  some  other  writing  without  recourse  to  jiarol  evidence. 

Same;  Evidence. — The  contract  relied  on  for  the  sale  of  reai 
estate  was  sought  to  be  evidenced  by  certain  letters  and 
telegrams  which  did  not  describe  the  property  nor  state  the 
contents,  a  telegram  from  the  owner  re<*iting  that  he  would 
sell  the  property  for  a  certain  sum  cash  and  certain  proposi- 
tions made  by  his  agents,  resting  in  parol,  and  a  deed  drawn 
up  at  the  instance  of  the  o^^^le^  describing  the  premises,  but 
which  was  not  delivered  and  which  showed  that  the  parties 
did  not  agree  as  to  the  terms  of  the  sale;  Held,  not  to  show 
a  sufficient  compliance  for  a  sale  of  real  estate  under  the  sta- 
tute of  frauds. 

Appeal;  Prejudicial  Error;  Exclusion  of  Evidence. — It  was  not 
error  to  exclude  the  testimony  offered  by  plaintiff  where  the 
same  failed  to  malie  out  a  prima  facie  case  for  him  under  the 
pleading. 

Appeal  from  Mobile  Circuit  Court. 
Heard  before  Hon.  Samuel  B.  Browne. 
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Action  by  Joseph  Patt  against  William  Gerst  From 
a  judgment  for  defendant,  plaintiff  appeals.    Affirmed. 

The  alleged  contract  provided  for  the  sale  of  certain 
land  by  the  defendant  to  the  plaintiff,  and  that  plaintiff 
was  to  become  agent  of  the  defendant  for  the  sale  of 
beer,  and  was  to  form  a  copartnership  with  one  Phillips 
for  the  conduct  of  a  restaurant  and  saloon,  in  which 
they  should  sell  the  beer,  in  consideration  of  which  it 
was  stipulat(Hl  that  the  plaintiff  would  give  the  defend- 
ant the  use  of  a  portion  of  the  property  rent  free  for  de- 
fendant's stable  and  cold  storage  of  defendant's  beer  for 
a  period  of  five  years,  and  the  dt^fendant,  after  the  five 
years,  was  to  pay  $350  a  year  rent.  The  second  count 
was  for  a  breach  of  the  contract,  alleging  simply  the  ob- 
ligations to  sell  the  land,  and  omitting  the  other  pro- 
visions of  the  contract.  The  third  count  was  upon  an 
open  a(*count.  The  case  was  tried  upon  six  pleas:  The 
general  issue;  uon  i^t  factum;  the  statute  of  frauds,  in 
that  the  contract  was  not  performed  within  a  year  and 
was  not  in  writing;  the  statute  of  frauds,  in  that  the 
contra (*t  i)rovided  for  a  sale  of  land  and  was  not  in  writ- 
ing; that  the  plaintiff  had  himself  repudiated  and  de- 
clined to  perform  the  said  contract  before  the  alleged 
breach  by  the  defendant;  and  the  plaintiff's  inability  to 
perform  the  contract.  The  facts  which  the  plaintiff 
sought  to  prove,  and  which  would  have  been  shown,  had 
all  of  plaintiff's  testimony  been  admitted,  were:  That 
the  plaintiff  made  some  sort  of  an  agreement  with  one 
Baker  and  William  Gerst.  That  in  May,  1904,  he  re- 
ceived this  telegram:  "Will  let  you  have  property  for 
$4,000  cash  and  proposition  made  Baker.  Wire  answer. 
(Signed)  William  (icrst  &  ( -o."  That  on  the  same  day 
plaintiff  replied  to  that  telegram,  and  that  there  was  no 
other  correspondence  between  the  plaintiff  and  defend- 
ant in  this  case  on  any  other  subject  than  the  subject 
of  the  purchase  of  the  property  about  which  this  suit 
is  brought.  That  the  plaintiff  had  some  correspondence 
with  William  Gerst  during  the  year  previous  to  the  trial 
the  substance  of  which  does  not  appear.  That  there  was 
in  existence  an  unsigned  paper,  stating  the  terms  of  the 
contract  as  set  out  in  the  first  count  and  describing  the 
land  so  sold,  but  that  this  paper  was  never  signed  by 
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defendant  and  was  never  delivered  to  plaintiff.  That  in 
response  to  the  telegram  received  by  plaintiff  from  de- 
fendant, above  set  out,  the  plaintiff  sent  a  telegram  to 
William  Gerst  Brewing  Co.,  stating  that  the  offer  was 
accepted  and  the  money  had  been  deposited  in  the  First 
National  Bank  of  Mobile,  and  that  in  fact  he  had  de- 
posited this  money.  That  plaintiff  wrote  and  mailed 
the  following  letter,  addressed  to  the  William  Gerst 
Brewing  Co.,  dated  Mobile,  June  20,  1904:  "Dear  Sir: 
Yours  of  the  17th  at  hand.  According  to  telegram  re- 
ceived from  Gerst  Brewing  Co.,  the  trade  was  closed.  I 
deposited  your  money,  |4,OO0,  at  the  First  National 
Bank,  Mobile,  Ala.,  at  that  time.  The  following  tele- 
gram was  sent  me:  ^Will  let  you  have  property  for 
f  4,000  cash  and  proposition  made  Baker.  Wire  answer.' 
I  answered :  ^I  accept  your  proposition  and  offer.  Your 
f4,000  at  First  National  Bank.  Send  draft  for  same, 
with  papers  attached,  to  same.'  You  answered :  'Will 
fonvard  deeds  and  agreement  as  soon  as  Attorney 
Smith  sends  our  deed  and  abstract.'  I  answered :  'Send 
all  papers  and  drafts  to  First  National  Bank,  subject 
to  examination.'  I  have  not  received  any  deed  or  ab- 
stract, and  I  ask  you  to  send  them  as  soon  as  possible. 
(SigncMl)  Joseph  Patt."  That  the  plaintiff  ioi»eived 
the  following  letter,  dated  Nashville,  Tenn.,  June  17, 
1904,  and  addressed  to  plaintiff :  "Dear  Sir :  Mr.  Gerst 
has  returned  from  trip,  and  says  that  you  have  failed  to 
comply  with  terms  as  stipulated.  He  considers  the  trade 
off.  With  very  best  wishes  for  your  success  and  con- 
tinued friendship,  I  am,  (Signed)  Joseph  Baker." 

McAlpine  &  RoRiNSON,  for  appellant. — The  court 
should  have  permitted  the  plaintiff  to  be  asked  if  he  had 
any  agreement  with  one  Baker  and  Gerst. — Anderson  v. 
Hnow,  9  Ala.  247.  The  court  erred  in  sustaining  objec- 
tion to  the  following  questions:  Did  you  receive  that 
telegram?  And  state  whether  or  not  you  received  a  tel- 
egram from  Gerst  or  The  Gerst  Brewing  Company. — 2 
Parson's  on  Contract,  (9th  Ed.)  p.  295;  Wild^n  d  Sons 
r.  M(rch4mt8  &  Planters  National  Bank,  64  Ala.  15.  The 
court  erred  in  not  permitting  the  plaintiff  to  state 
;    19 
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whether  or  not  he  leplied  to  the  telf^rain. — White  v. 
Breen,  106  Ala.  159.  The  court  erred  in  sustaininjr  mo- 
tion of  defendant  to  exclude  the  answer  of  the  witness 
that  he  got  the  tel^ram  at  the  W.  U.  Tel.  Co.  office. — 
Authorities  supra.  Plaintiffs  should  have  been  allowed 
to  state  whether  or  not  he  sent  a  reply  to  the  telegram. 
The  court  should  have  permitted  the  letter  to  be  intro- 
duced in  evidence  and  the  witness  should  have  been  per- 
mitted to  show  that  it  was  sent  by  him  through  the  mails 
and  to  whom  it  was  addressed. — Pioneer  Co,  r.  Thomp- 
son, 115  Ala.  552;  O'Connor  v.  Dickson,  112  Ala.  304; 
WMte  V,  TolUver,  110  Ala.  306. 

Greoohy  L.  &  H.  T.  Smith,  for  appellee. — Parol  ev- 
idence cannot  supply  defects  in  a  contract  that  is  other- 
\\ise  under  the  statute  of  frauds. — Nelson  r,  Fihelhy  Mffj. 
To.,  96  Ala.  528.  In  order  to  comply  with  the  statute 
of  fiauds  the  contract  must  contain  the  names  of  the 
parties,  the  subject  matter  of  the  contract,  the  consider- 
ation of  the  promise  and  leave  Tiothing  open  for  future 
pleading. — Carter  v.  Slhortrr,  57  Ala.  .256:  Jenkins  r. 
Harrison,  66  Ala.  345;  Phillips  r.  Adams,  70  Ala.  376; 
Nelson  v.  Sfhelhy  Mfg.  Co,^  supra;  Reynolds  v.  Kirk,  105 
Ala.  450.  The  telegram  and  the  evidence  relative  there- 
to were  not  admis^jible. — O'Connor  Mining  cf  Mffj.  Cry. 
V,  Dixon,  112  Ala.  303;  F^outhert^  /??/.  Co.  v.  Howvlh  135 
Ala.  639.  There  was  nothing  upon  which  the  jurv  could 
rest  the  verdict  and  it  was  therefore  proper  for  the 
court  to  rule  out  the  material  testimonv  and  irive  the 
jury  the  general  charsje  for  the  nlaintiflf. — Tallailegn 
Tns.  Co.  V.  Poacock,  67  Ala.  262:  Onlf  Cmist.  Co.  r.  L. 
rf  N.  R.  R.  Co.,  121  Ala.  624;  Pritch^rd  v.  Rtreeney,  109 
Ala.  659;  A.  L.  Co.  v.  Baker,  119  Ala.  351.  Even  if  she 
plaintiff  was  entitled  to  recover  his  damages  are  the  dif- 
ference between  the  price  he  was  to  pay  for  the  land  aiid 
its  reasonnble  value  at  the  time  of  the  breach. — Jfam- 
marker  v.  Coortr,  117  Ala.  611;  F^nodgrass  r.  Regnold-s, 
79  Ala.  458:  Kingsheny  r.  Miller,  69  Ala.  504.  Plaintiff* 
was  not  entitled  to  recover  for  a  breach  of  the  contract 
for  failure  to  convey  without  showing  a  tender  of  per- 
formance.— Ga\lley  r.  Priee.  16  Johnson,  261;  P.  D.  & 
Co.  i\  Hagler,  1  Peters,  455.     Agency  cannot  be  estab^- 
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lished  by  the  declarations  of  the  supposed  agent. — 1  Am. 
&  Eng.  Enc,  ol  Law  (2nd  Ed.)  p.  690;  Huntsville  Ry.  v. 
Ahatchie  Lftmber  Co,,  111  Ala.  453;  Foxworth  v.  Broimi 
24  So.  Rep. ;  Parker  v.  Bond,  25  So.  Rep.  899 ;  Womack 
V.  Bird,  63  Ala.  500;  Sellers  v.  (Jotmnercial  Ins.  Co.,  105 
Ala.  282;  Buist  v.  Guice,  96  Ala.  257;  Tanner  v.  Hall, 
86  Ala.  305;  Wright  v.  Evaiis,  53  Ala.  104;  Gimon  v. 
Terrell,  38  Ala.  208;  Gibso7i  v.  Snoio  Hardicare  Co.,  94 
Ala.  346. 

SIMPSON,  J. — This  was  an  action  by  appellant 
(plaintiff)  against  the  appellee  (defendant)  to  recover 
damages  for  the  breach  of  an  agreement  by  the  defend- 
ant to  sell  certain  real  estate  to  the  plaintiff.  The  com- 
plaint alleges :  That  certain  conversations  took  place 
between  plaintiff  and  one  J.  F.  Baker,  claimed  by  plain- 
tiff to  be  the  agent  of  defendant.  That  after  said  conver- 
sations the  defendant  telegraphed  to  i)laintiff:  "Will 
let  yon  have  propei*ty  for  $4,000  cash,  and  proposition 
made  Baker.  Wire  answer.''  The  plaintiff  telegraphed 
an  acceptance  of  this  proposition,  and  notified  defendant 
that  $4,000  had  been  placed  in  the  First  National  Bank 
of  Mobile,  which  could  be  drawn  on  by  defendant  with 
papers  attached.  Also  that  defendant  wired  in  reply: 
"Will  forward  deed  and  agreement  soon  as  Attorney 
Smith  sends  our  deed  and  abstract."  The  defendant 
pleadfHl  the  general  issue,  the  statute  of  frauds,  and  that 
the  plaintiff  himself  had  repudiated  the  contract  and  re- 
fused to  carry  out  its  provisions  on  his  part. 

The  assignments  of  error  are  to  the  sustaining  of  cer- 
tain exceptions  to  testimony  relating  to  the  correspond- 
ence betwe(»n  the  parties,  and  a  certain  deed  prepared  at 
the  instance  of  defc^ndant,  and  which  the  plaintiff  re- 
fused to  receive.  It  is  clear  that,  if  all  the  testimony  ob- 
jected to  had  been  admitted,  it  would  simply  show  tele- 
grams and  letters,  in  neither  of  which  is  there  any  de- 
scription of  the  property  to  be  conveyed,  nor  any  state- 
ment of  the  connideriition  to  be  paid.  The  telegram  set 
out  in  the  complaint,  besides  not  giving  any  description 
of  the  land,  also  states  the  consideration  to  be  "|4,000 
cash  and  proposition  made  Baker."  It  is  evident  from 
the  evidence  that  this  latter  part  of  the  consideration. 
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which  wag  wholly  in  parol,  was  the  very  matter  upon 
wMch  the  minds  of  the  parties  never  met. 

If  the  deed,  drawn  up  at  the  instance  of  the  defendant, 
had  been  admitted,  while  it  would  have  shown  the  de- 
scription of  the  land,  ytt  it  would  have  also  shown  de- 
fendant's understanding  of  this  other  part  of  the  consid- 
eration, which  the  plaintiff  entirely  repudiates  and 
claims  that  he  never  agreed  to.  In  order  to  a  compli- 
ance with  the  provisions  of  the  statute  of  frauds  in  re 
gard  to  contracts.for  the  sale  of  leal  estate,  the  writings 
"must  state  the  contract  with  such  certainty  that  its 
essentials  can  be  known  from  the  memorandum  itself,  or 
by  reference  contained  in  it  to  some  other  writing, 
without  recourse  to  parol  proof  to  supply  them." — 20 
Cyc.  258,  260,  270;  Carroll  r.  Powell,  48  Ala.  298; 
Adams  v.  McMillan^  7  Port.  (Ala.)  73;  Nelson  v.  Hhel- 
by  Mfg.  Co.,  96  Ala.  515,  528,  11  South.  695,  38  Am.  St. 
Rep.  116. 

It  is  clear,  then,  that  if  all  the  testimony  which  was 
sought  to  be  introduced  had  been  admitted,  and  all  th(» 
testimony  objected  to  by  plaintiff  had  been  excluded,  it 
would  not  have  made  out  a  prima  facie  case  for  the 
plaintiff.  Hence  its  exclusion  was  error  without  injury, 
and  the  court  properly  gave  the  general  charge  in  favor 
of  the  defendant. 

The  judgment  of  the  court  is  affiimed. 

Tyson,  C.  J.,  and  Haealson  and  Denson,  JJ.,  concur. 
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Allen,  et  at.  r.  Caldwell,  Ward  &  Co. 

and 
Caldwell,  Ward  &  Co.,  i\  Allen,  et  al. 

Action  hy  Broker  to   Recover  Adran-coa  Made  as   the 

Agent  of  the  Principal  in  a  Wager  GontrorCt 

Foreclosure. 

(Decided  Deo.  20th,  1906.    42  So.  Rep.  855.) 

1.  Gaming  Contra<'t;  Futures;  Right  of  Broker  to  Recover  Advan- 

ces.— A  (contract  for  the  sale  of  cotton  on  margin,  where 
neither  party  expects  or  agreoB  to  receive  or  deliver  the  acutal 
cotton  sold  or  bought,  is  a  wager  contract  under  the  common 
law;  yet  a  broker,  having  no  Interest  in  the  transaction  and 
not  sharing  in  the  profit  or  loss,  is  entitled  to  be  reimbursed 
for  advances  made  for  his  principal. 

2.  iUmtracts;   Legality  of  Ohjeets:   Conflict  of   Lairs;  What  Law 

Governs, — lyouisiana  not  t>eiug  of  common  law  origin  with 
Alabama,  when  a  contract  to  be  iKjrformed  in  Ix>uisiana  is  sued 
on  in  Alabama,  and  proof  is  not  made  of  the  laws  of  Louis- 
iana, the  Alabama  court  will  be  governed  by  the  statutes 
of  Alabama,  when  applicable  to  the  facts,  It  being  impossible 
to  apply  the  common  law. 

3.  Gaming  Contract;  Burden  of  Proof, — One  asserting  that  a  con- 

tract is  violative  of  the  statute  making  contracts  based  on 
a  gambling  consideration  void,  has  the  burden  of  proving  it 

4.  Payment;  Invalidity  of  ^ote  Given  as  Evidence  of  Debt, — The 

creditor's  right  to  sue  on  the  debt  is  not  affected  by  a  note 
given  for  the  pre-existing  debt,  even  if  the  note  was  ob- 
tained through  fraud. 

5.  Fraudulent  Conveyances;  Invalidity  as  Against  Existing  Credi- 

tors.— A  voluntary  conveyance  from  a  husband  to  his  wife 
is  void  as  to  existing  cre<litors. 

6.  Same;  Effect  as  to  i^uhscquent  Creditors. — A  voluntary  convey- 

ance from  a  husband  to  his  wife  is  valid,  where  all  of  his 
existing  creditors  were  secured,  and  it  does  not  appear  that 
he  foresaw   future   liability,   as   to  subsequent  creditors,   un- 
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der  the  rule  that  a  voluntary  conveyance  is  valid  against  sab- 
sequent  creditors  in  the  absence  of  actual  fraud. 

7.  Same;  Effect  of  Delay  in  Revording  Conveyance. — ^The  failure  to 

record  a  deed  voluntarily  executed  by  a  husband  to  his  wife 
is  not,  of  itself,  evidence  of  a  fraudulent  conveyance,  and 
where  consistent  with  good  intentions,  the  law  attributes  no 
bad  motive  to  the  grantee. 

8.  Same;  Action  to  Set  Aside;  Sufficiency  of  Evidence, — ^The  evi- 

dence in  this  case  examined  and  held  not  sufficient  to  show 
that  the  deed  from  the  husband  to  the  wife  was  executed 
at  a  later  date  than  is  purported  on  its  face,  and  after  the 
debt  to  plaintiffff  was  incurred. 

9.  Same;  Subsequent  Creditors;  Burden  of  Proof. — The  burden  is 

on  the  creditor  to  show  that  the  deed  was  actually  executed 
subsequent  to  the  creation  of  the  debt  where  the  deed  on  its 
face  antedates  the  creation  of  the  debt. 

Appeal  from  Montgomery  City  Court. 

Heard  before  Hon.  A.  D.  Sayre. 

Bill  by  Caldwell,  Waid  &  Co.  against  Charles  A. 
Allen  and  others.  Defendants  appeal,  and  plaintiffs  file 
cross-appeal.    Affirmed. 

This  was  a  bill  alleging  an  indebtedness  of  |2,300, 
contracted  in  January,  1904,  by  Allen  &  Leak,  a  then 
partnership  composed  of  Charles  Allen  and  W.  W.  Leak, 
and  sought  to  have  set  aside  certain  conveyances  as 
fraudulent  and  void.  The  case  made  by  the  bill  is  that 
Allen  &  Leak  became  indebted  to  complainants  in  Jan- 
uary, 1904,  and  to  close  same  up  executed  a  note  pay- 
able to  complainants  in  60  days,  and  that  the  said  note 
has  not  been  paid;  that  some  time  in  1903  Allen  made 
a  conveyance  of  the  property  described  in  the  bill  to  his 
wife,  Eliza  Allen,  upon  a  recited  consideration  of  love 
and  aflFection,  and  that  in  1904,  after  the  note  was  given, 
made  a  conveyance  of  certain  other  property  to  his  said 
wife,  for  a  rectited  consideration  of  love  and  aflfection: 
that  these  conveyances  were  made  to  defraud  creditors 
— and  sought  to  hjive  same  annulled  and  subjected  to 
complainants'  debt.  The  bill  also  alleges  that  the  record 
of  the  conveyances  was  withheld  for  fraudulent  and  ille 
gal  purposes.  Allen  admitted  the  indebtedness,  but  al- 
leged that  it  was  the  result  of  a  gambling  deal,  by  which 
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he  bought  of  the  complainants  cotton  on  margins; 
neither  party  expecting  or  agreeing  to  receive  or  deliver 
the  actual  cotton.  He  denied  that  the  conveyance  of  the 
lands  was  for  the  purpose  of  delaying  or  hindering  cred- 
itors. Th^  court  decreed  a  sale  of  the  lands  mentioned 
in  the  last  conveyance,  and  declared  a  lien  on  the  same 
in  favor  of  complainants,  but  declared  that  the  sale  prior 
to  the  contracting  of  this  debt  was  not  fraudulent  and 
void  as  to  complainants,  and  declined  to  declare  the  con- 
veyance null  and  void.  A  cross-api)eal  followed  this  de- 
cision, and  each  assign  certain  portions  of  the  decree 
as  error. 

Masks  &  Sayrb,  for  appellant  on  direct  appeal  and 
for  appellee  on  cross. — The  law  of  Alabama  governs  as 
to  the  contract  for  two  reasons.  1st,  no  proof  of  the 
law  of  Louisiana  on  the  subject  was  made;  2nd,  the 
notes  were  payable  in  this  state. — Peet  v.  Hatcher^  112 
Ala.  514.  The  debt  was  based  on  a  gambling  consider- 
ation and  was  void. — Hawley  v.  Bibb,  69  Ala.  52 ;  Peet 
V.  Hdtcher,  supra. 

GuNTBB  &  GuNTEE,  and  Feed  S.  Ball,  for  appellee  on 
direct  appeal  and  for  appellant  on  cross. — No  brief  came 
to  the  reporter. 

ANDERSON,  J.— From  the  evidence  introduced 
there  can  be  little  or  no  doubt  that  Caldwell,  Ward  & 
Co.  were  brokers  and  agents  for  a  commission  in  nego- 
tiating and  executing  contracts  for  the  sale  of  cotton  for 
the  firm  of  Allen  &  Leak  through  the  New  Orleans  Cot- 
ton Exchange,  or  that  the  note  was  given  for  the  com- 
missions due  them  and  advances  made  by  them  to  cover 
losses  sustained  by  the  said  Allen  &  Leak  by  virtue  of 
the  transaction.  Under  the  common  law,  even  if  such 
contracts  are  wagers,  if  in  them  the  broker  has  no  inter- 
est, does  not  share  whatever  in  the  profit  and  loss,  the 
principal  is  bound  to  reimburse  him  for  advances. — 
Hawley  v.  Bibb,  69  Ala.  52. 

It  is  contended  by  the  appellants  (Allen  et  al.)  that, 
although  they  might  be  liable  under  the  common  law, 
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the  cootrct  whb  for  a  pimbling  consideopation,  and  there- 
fore, void,  under  section  2163  of  the  Code  of  1896,  in 
that  it  was  not  within  the  contemplation  of  the  parties 
to  actually  buy  and  sell  cotton,  nor  to  receive  or  deliver 
it  a±  the  time  appointed  for  the  delivery.  Conceding 
that  the  contracts  were  to  be  performed  in  New  Orleans, 
there  has  been  no  proof  of  the  laws  of  Louisiana ;  and, 
it  being  a  state  not  of  common  origin  with  Alabama,  we 
cannot  apply  the  common  law,  but  will  be  governed  by 
our  own  statutes,  when  applicable  to  the  facts,  in  en- 
forcing and  construing  contracts  in  the  courts  of  this 
state.— Peet  v.  Hatcher,  112  Ala,  514,  21  South.  711,  57 
Am.  St.  Rep.  45 ;  Kennebrew  v.  Automatic  Machine  Co., 
106  Ala.  377,  17  South.  545.  "When  the  parties  agree 
at  the  time  of  making  the  contract,  or  the  intent  is,  that 
no  property  shall  pass,  or  any  delivery  be  made,  but  to 
pay  the  diffidence  between  the  price  agreed  on  and  the 
market  price  at  some  future  day,  whatever  may  be  the 
form  of  the  contract,  it  is  a  wager  upon  the  fluctuations 
of  the  market,  and  comes  within  the  denunciation  of  the 
statute  pronouncing  void  all  contracts  founded  in  whole 
or  in  part  on  a  gambling  consideration.  On  the  other 
hand,  ownership  or  possession  of  the  property  at  the 
time  of  making  the  contract  is  not  essential  to  the  valid- 
ity of  a  contract  for  delivery  at  some  future  day,  and  if 
the  parties  understand  and  intend  that  the  seller  shall 
deliver  and  the  buyer  pay  for  the  property  at  the  ma- 
turity of  the  contract,  it  is  a  legal  and  valid  transaction, 
which  the  law  will  uphold ;  and  that  the  seller  may  have 
the  option  to  deliver  at  any  time  before  the  maturity  ot 
the  contract  makes  no  difference." — Ferryman  v. 
Woolfe,  93  Ala.  290,  9  South.  148;  Hawley  v.  Bibb,  69 
Ala,  52;  Wall  v.  Schneider,  59  Wis.  352,  18  N.  W.  443, 
48  Am.  Rep.  520.  The  burden  of  proof  was  upon  the 
parties  seeking  to  avoid  the  contract  to  show  that  it  was 
violative  of  the  statute,  and  we  agree  with  the  court  be- 
low in  holding  that  they  did  not  satisfactorily  do  so. 

It  is  contended  by  the  respondents  (Allen  et  al.)  that 
they  were  induced  to  sign  the  note  upon  the  fraudulent 
promise  of  a  member  of  complainants'  firm.  Should  this 
be  true,  but  which  we  do  not  concede,  it  would  not  af- 
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feet  the  complainants'  right  to  enforce  the  collection  of 
the  debt.  The  complainantB  seek  the  collection  of  a 
debt  contracted  in  January,  1904,  and  aver  that  the  note 
was  given  in  February,  1904,  simply  as  an  evidence  of 
the  debt.  The  respondents  admit  in  their  answer  that 
the  debt  was  conjtracted  by  the  firm  of  Allen  &  Leak,  un- 
der an  agreement  with  Abercrombia^  a  member  of  the 
firm  of  C'aldwell,  Ward  &  Co.,  but  claim  that  it  was  a 
gambling  debt.  Moreover,  Leak  testifies  that  Allen 
knew  and  understood  all  about  the  cotton  transaction. 
We  have  held  that  it  was  not  a  gambling  debt,  and,  as 
the  answer  admits  that  it  was  a  firm  debt,  it  would  be 
immaterial  whether  the  note  is  binding  or  not,  since 
each  member  of  the  firm  would  be  liable.  We  do  not 
understand  the  bill  in  the  case  at  bar  to  be  a  suit  upon 
the  note,  but  one  to  enforce  the  collection  of  the  debt 
evidenced  by  the  note,  and  to  set  aside  ceitain  convey- 
ances as  an  incident  thereto.  The  complainants  being 
existing  creditors  when  the  deed  of  February  9,  1903, 
was  made,  said  conveyance,  being  voluntary,  was  void 
as  to  them,  and  the  judge  of  the  city  court  properly  sub- 
jected the  property  thwein  conveyed  to  the  satisfaction 
of  complainant's  debt — McTeers  v.  Perkins,  106  Ala. 
411,  17  South.  547. 

In  discussing  the  distinction  between  the  rights  of  ex- 
isting and  subsequent  creditors,  our  court  in  the  case  of 
Heals  V.  Robinson,  75  Ala.  363,  said :  "It  is  settled  by 
a  long  line  of  decisions  in  this  court  that  a  voluntary 
conveyance,  a  conveyance  not  resting  upon  a  valuable 
consideration,  is  void  per  se,  without  any  r^ard  to  the 
intention  of  the  parties,  however  free  from  covin  or 
guile  they  may  liave  been,  as  to  the  existing  creditors  of 
the  donor,  without  legard  to  his  circumstances,  or  the 
amount  of  his  indebtedness,  or  the  kind,  value,  or  extent 
of  the  property  conveyed,  if  it  be  not  exempt  from  lia- 
bility for  the  payment  of  debts.  As  to  subsequent  cred- 
itors, if  it  be  not  shown  that  there  was  mala  fides,  or 
fraud  in  fact  in  the  transaction,  the  conveyance  is  valid 
and  oi)erative.  But,  if  actual  fraud  is  shown,  it  is  not 
of  importance  whether  it  was  directed  against  existing 
or  subsequent  creditors.     Either  can  successfully  ini- 
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peach  and  defeat  the  conveyance,  so  far  as  it  breaks  in 
upon  the  right  to  satisfaction  of  their  debts.  This  dis- 
tinction between  existing  and  subsequent  creditors  is 
that,  as  to  the  former,  the  conveyance  is  void  per  se,  for 
the  want  of  a  valuable  consideration;  as  to  the  latter, 
because  it  is  infected  with  actual  fraud. — Miller  v. 
Thompson,  3  Port.  196;  Cuto  v.  Easley,  2  Stew.  214; 
Moore  v.  Spance^  6  Ala.  506;  Costillo  v.  Thompson,  9 
Ala.  937 ;  Thom4is  v.  Degraffenreid,  17  Ala,  602 ;  Foote 
V.  Cobb,  18  Ala.  585 ;  Stokes  v.  Jones,  18  Ala.  734,  s.  c. 
21  Ala.  731 ;  Oarmard  v,  Esl(wa,  20  Ala.  732 ;  Randall  v. 
Lang,  23  Ala.  751 ;  Btiles  v.  Lightfooty  26  Ala.  443 ;  Hug- 
gins  i:.  Perrine,  30  Ala.  396,  68  Am.  Dec.  131;  Vole  v. 
Yarner,  31  Ala.  244 ;  Pinkston  v.  McLemore,  31  Ala.  308; 
Williams  v.  Avery,  38  Ala.  115.  The  right  of  the  subse- 
quent creditor  depends  upon  the  existence  of  actual 
fraud  in  the  transaction.  The  burden  of  proving  it  rests 
upon  him. — Bump  on  Fraud,  Conn.  308.  The  general 
rule  applies  that  fraud  must  be  proved.  It  will  not  be 
presumed,  if  the  facts  and  circumstances  shown  in  evi- 
dence may  consist  with  honesty  and  purity  of  intention. 
But  it  must  not  be  supposed  that  fraud  must  be  proved 
by  direct  and  positive  evidence,  or  that  it  is  incapable  of 
proof  by  circumstances  leading  to  a  rational,  well- 
grouded  conviction  of  its  existence.  There  is  no  fact 
which  may  be  the  subject  of  controversy  in  a  judicial 
proceeding  or  criminal  that  is  not  the  subject  of  proof 
by  circumstantial,  as  distinguished  from  positive  or  di- 
rect, evidence.  As  the  fraud  vitiating  a  transaction  at 
the  instance  of  creditors  lies  in  the  intention  of  the  par- 
ties to  it,  vicious  intent  is  not  generally  susceptible  of 
proof  otherwise  than  by  evidence  of  circumstances  indi- 
fativ(^  of  it.  The  intention  is  a  niontale  motion  of  which 
the  external  signs  are  the  acts  and  declarations  of  the 
parties,  taken  in  connection  with  the  concomitant  cir- 
cumstances.— Huhhard  v.  Allen,  59  Ala.  283;  Harrell  v. 
Mitchell,  61  Ala.  270;  Thames  v.  Rombert's  Adm%  63 
Ala.  561 ;  Picknit  r.  Pipkin,  64  Ala.  520." 

We  cannot  say  that  the  proof  in  the  case  at  bar  shows, 
or  affords  a  strong  enough  inference,  that  the  deed  of 
October,  1903,  was  made  by  C.  A.  Allen  for  the  purpose 
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of  defrauding  his  creditors.  He  practically  owed  no 
debts  other  than  those  which  were  secured,  and  it  was 
not  necessary  for  him  to  get  his  other  property  out  of 
the  way.  As  all  the  existing  creditors  were  secured,  and 
as  Allen  seems  to  have  contracted  no  debts  except  those 
growing  out  of  certain  cotton  transactions,  we  cannot 
hold  that  he  anticipated  incurring  future  liabilities,  and 
made  the  conveyance  of  October,  1903,  for  the  purpose  of 
defeating  creditors  not  then  existing,  and  who  probably 
never  would  have  existed,  had  the  market  gone  his  way. 
In  order  to  condemn  the  deed  of  October,  1903,  we  must 
believe  from  the  evidence  that,  when  it  was  executed  by 
Allen,  he  anticipated  these  deals  in  cotton,  three  months 
later,  and  that  the  pioi)erty  was  conveyed  for  the  purpose 
of  defeating  the  collection  of  debts  thus  incurred,  as  the 
old  debts  were  secured,  and  the  testimony  reveals  no  sub- 
sequent ones,  other  than  those  growing  out  of  a  specula- 
tion in  cotton  in  January,  1904.  The  evidence  fails  to 
show  that  the  deed  was  designedly  withheld  from  the 
record  for  the  purpose  of  obtaining  credit,  which  the  re- 
cording of  the  instrument  would  impair.  The  mere  fail- 
ure to  record  is  not  evidence,  of  itself,  of  a  vicious  in- 
tent, and  where  a  failure  to  record  is  consistent  with 
good  intentions  the  law  will  attribute  no  bad  motive  to 
the  grantee. — Lehman,  Durr  d  Co.  v.  Van  Winkle,  92 
Ala.  443,  8  South.  870. 

It  is  also  contended  by  counsel  that  the  deed  dated 
October,  1903,  was  not  in  fact  executed  until  just  before 
it  was  filed  for  record  the  following  April,  and  was, 
therefore,  subsequent  to  complainants'  debt.  If  it  was 
not  made  until  after  January,  1904,  it  would,  of  course, 
be  void  as  to  complainants  and  would  be  in  the  same 
category  with  the  one  heretofore  condemned.  But  the 
proof  is  not  sufficiently  convincing  for  us  to  hold  that 
the  deed  was  not  made  until  after  January,  1904.  It  is 
true  the  deeds  were  not  recorded  until  the  following 
April,  which  is  explaine<l  by  Mrs.  Allen.  McDade  tes- 
tified as  an  expert  that,  when  the  deeds  were  filed  for 
record,  they  had  the  appearance  of  being  recently  writ- 
ten; but  such  testimony  was  not  sufficient  to  overcome 
the  evidence  of  Allen,  Mrs.  Allen,  and  the  officer,  not- 
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withstanding  the  ofl&cer  is  a  cousin  of  Mrs.  Allen.  More- 
over, the  testimony  of  McDade  related  to  both  deeds,  and 
if  they  were  piu^pared  and  executed  just  before  filing 
for  record,  and  dated  back^  it  stands  to  reason  that  the 
date  of  the  last  one  would  have  also  been  fixed,  so  as  to 
antedate  complainants'  debt.  It  is  true  the  first  deed 
conveyed  the  bulk  of  Allen's  property,  and  that  the 
property  conveyed  by  the  last  one  was  mortgaged,  and 
it  may  have  been  purposely  fixed  so  as  to  make  it  sub- 
ject to  complainants'  debt,  in  order  to  give  a  coloring 
of  fairness  to  the  whole  matter.  But  the  burden  is  on 
the  complainants  to  show  that  the  deed  was  executed 
subsequent  to  the  date  of  the  acknowledgment  and  to 
their  debts,  which  we  are  not  willing  to  hold  has  l)een 
done. 

The  judgment  of  the  city  court  is  affirmed  upon  both 
appeals. 

Affirmed. 

Tyson,  C.  J.,  and  Dowdell  and  IMcClellan,  J  J.,  eon- 
cur. 


Brooks  r.  Koniaiio. 

A  ttachment. 

(Dooided  Dw.  20th,  1900.    42  So.  Rep.  819.) 

Actions:  M  in  joinder;  Tort  and  Contract. — A  eoiiij)laint  contain- 
ing' two  (-(Hints,  one  for  fl(M'eit  in  tlie  sale  of  goods,  and  one 
for  a  l)rench  of  warranty  of  soundness  made  on  the  sale  of 
tlie  jjnods,  is  demurrable  for  a  misjoinder  of  the  counts;  the 
first  count  lieing  case,  and  the  other  assumpsit. 

Election  of  Remedies:  ^a/c;  Breach  of  Warranty. — Plaintiff  pnr- 
chased  of  tiie  defendant  certain  goods,  and  on  examination 
found  that  they  were  of  inferior  quality,  and  of  a  different 
Iviud  c(»ntracted  for,  wherouixm  plaintiff  declined  to  receive 
the  goods,  and  so  notified  defendant.  Defendant  refused  to 
refund  the  money  paid  for  them,  and  refused  to  take  the  goods 
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back.  Plaintiff  then  took  the  goods  and  sued  for  damages. 
Plaintiff  did  not  l)y  sm-ii  action,  eiect  a  remedy  and  thereby 
estop  himself  to  maintain  this  action. 

Appeal  fioni  Bessemer  (.'ity  Court. 

Heard  before  Hon.  Wm.  Jackson. 

Action  by  Mike  Romano  against  George  W.  Brooks. 
From  a  judgment  for  plaintiff,  defendant  appeals.  Re- 
versed and  remanded. 

This  action  originated  in  an  attachment  procecnling 
in  the  justice  court,  and  was  removed  to  the  city  court, 
where  it  was  tiicnl  upon  the  following  complaint :  "Count 
1.  The  plaintiff  claims  of  the  defendant  the  sum  of  six- 
ty dollai*s  damages  for  deceit  in  the  sale  of  one  car  lotid 
of  oats,  which  the  defendant  at  the  time  of  the  sale  rep- 
rc^sented  to  1h^  standard  T€*xas  rust  proof  oats  and  sound, 
and  which  at  the  time  of  the  sale  the  defendant  knew 
not  to  be  the  ciuality  rei)re!*'ente(l  and  also  to  be  unsound. 
Count  2.  IMaintiff  further  claims  of  the  defendant  the 
sum  of  sixty  dollars  for  the  breach  of  warranty  in  the 
sale  of  one  <'ar  load  of  oats  by  him  to  the  plaintiff  on 
or  alxmt,  to-wit,  the  first  day  of  September,  1891),  which 
the  defendant  warranted  to  be  Texas  standard  rust  proof 
oats  and  sound,  when  in  fact  the  oats  were  greatly  dam- 
aged, unsound,  and  not  of  the  quality  sold.-' 

The  defendant  interposc^l  the  following  demu:rcr  to 
this  complaint:  '^(1)  Because  there  is  a  misjoinder  of 
counts,  in  that  count  1  is  in  tovt  for  deceit,  and  count 
2  is  ex  contractu  for  a  bieaeh  (  f  a  warianty.''  This  de- 
murrer being  overrukxi,  the  defendant  filcMl  two  pleas 
of  the  general  issue,  and  the  following  sp(»cial  pleas: 
"(3)  That  bfore  the  commencement  of  this  suit  the 
plaintiff,  under  the  law,  had  the  right  to  elect,  if  there 
was  deceit  practiced  on  him  as  averred  in  the  complaint, 
as  to  whether  or  not  he  would  rescind  the  contract  of 
sale  and  reclaim  what  he  had  paid  for  the  car  load  of 
oats,  or  retain  them  and  sue  for  danmges;  and  dc»f end- 
ant  avers  that  the  plaintiff  did  elect  to  rescind,  and  did 
rescind,  the  contract  and  reclaim  what  he  had  paid  for 
the  oats  in  a  reasonable  time  after  the  sale.  Wherefore 
defendant  avers  that  the  plaintiff,  having  made  the  elec- 
tion before  the  commencement  of  the  suit,  is  estopped 
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from  maintaining  this  suit  against  the  defendant.  (4) 
That  before  the  commencement  of  this  suit  the  plain- 
tiff, under  the  law,  had  the  right  to  elect  within  a  rea- 
sonable time,  if  there  was  a  breach  of  the  contract  of 
sale,  or  fraud  in  the  sale  that  amounted  to  a  breach  of 
warranty,  as  to  whether  or  not  he  would  rescind  the  con- 
tract of  sale  and  reclaim  the  amount  he  had  paid  on  the 
oatht,  by  returning  or  offering  to  return  the  property  to 
the  defendant,  or  retain  them  and  sue  for  the  breach  of 
the  contract  for  damages;  and  defendant  avers  that  be- 
fore the  commencement  of  this  suit  the  plaintiff  did 
elect  to  rescind  the  sale,  and  did  rescind  the  contract, 
and  claimed  a  return  of  the  amount  he  had  paid  to  plain" 
tiff  for  the  property,  and  that  he  did  this  within  a  rea- 
sonable time,  and  therefore  defendant  avers  that  the 
plaintiff  is  estopped  from  maintaining  this  suit  against 
the  defendant.  (5)  That  before  the  commencement  of 
this  suit  the  plaintiff  had  the  right  to  elect  within  a  rea- 
sonable time  after  making  the  purchase,  if  there  was  a 
breach  of  the  warranty  or  the  contract  of  sale,  or  if  there 
was  fraud  or  deceit  practiced  on  the  plaintiff  by  the  de 
fendant'in  the  sale  of  the  oats,  as  to  whether  or  not  he 
would  rescind  the  contract,  or  accept  and  retain  the 
goods  and  sue  for  damages;  and  defendant  aveis  that 
before  the  commencement  of  this  suit,  and  before  the 
plaintiff  received  the  oats  in  question,  he  did  elect  to 
rescind  and  did  rescind  the  sale  and  claim  the  return 
of  what  he  had  paid  for  the  oats  within  such  reasonable 
time,  and  defendant  avers  by  reason  thereof  that  the 
plaintiff  is  estopped  from  maintaining  this  action 
against  the  defendant." 

Demurrers  as  follows  were  interposed  to  these  pleas: 
"(1)  Pleas  do  not  set  out  how  plaintiff  elected  to  re- 
scind the  sale  or  contract,  whether  by  suit  previously  en- 
tered or  not.  (2)  Said  pleas  do  not  aver  that  the  plain- 
tiff returned  the  goods  and  defendant  accepted  them. 

(3)  Because  said  pleas  do  not  aver  that  the  defendant 
agreed  to  accept  a  rescission  of  the  sale  by  the  plaintiff. 

(4)  Because  the  pleas  do  not  in  fact  show  that  there 
was  an  election  to  rescind,  in  that  they  do  set  out  facts 
showing  that  the  goods  were  not  kept  and  disposed  of  by 
the  plaintiff." 
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These  demurrers  were  sustained.  The  facts  upon 
which  the  opinion  is  rested  suflftciently  appear  from  the 
pleadings  above  set  out  and  the  statement  of  facts  in 
the  opinion. 

EsTES^  Jones  &  Welch,  for  appellant. — The  action  of 
appellee  amounted  to  a  rescission  of  the  sale  and  re-in- 
vested the  title  of  the  oats  in  Brooks  and  the  right  to 
the  price  in  Romano. — Hwyes  v.  Woodham,  40  South. 
511;  Rand  v.  Oxford^  34  Ala.  476.  It  is  not  necessary 
for  the  suit  to  be  instituted  before  a  rescission. — Thomp- 
son V.  Harvey,  86  Ala.  510. 

TRorrfeB  &  Odell,  for  appellee. — The  presumption  is 
that  the  second  count  is  like  the  first  and  is  in  tort. — 
21  Ency.  P.  &  P.  p.  656.  Both  counts  are  in  tort.— 
Proiit  V,  Webb,  87  Ala:  593;  HaJlack  v.  Pmrell.  2  Caine 
(N.  Y.)  216;  Nicholas  v.  Miles,  6  Johnson,  137. 

DENSON,  J. — This  is  the  second  appeal  in  this  cause. 
Seo  142  Ala.  514,  39  South.  213.  On  the  first 
trial  the  complaint  contained  three  counts,  and 
a  demurrc^r  was  sustained  for  a  misjoinder  of 
counts.  Judgment  was  rendered  for  the  defend- 
ant on  the  first  trial,  from  which  the  plaintiff  ap- 
pealed, and  here  assigned  as  one  ground  of  error  the  rul' 
ing  of  the  court  sustaining  the  demurrer  to  the  com- 
plaint for  misjoinder.  In  response*  to  this  a^ssignment 
of  error,  we  said :  "This  first  count,  which  claimed  dam- 
ages for  deceit  in  the  sale  of  a  car  load  of  oats,  was  in 
case,  while  the  third  count,  both  as  orignally  filed  and 
as  amended,  counted  on  a  breach  of  contract  in  the  sale. 
This  constituted  a  misjoinder  of  causes  of  action  that 
made  the  complaint  subject  to  the  demurrer  interposed.'' 
That  was  sufficient  for  the  occasion,  and  the  purposes 
of  the  court  at  the  time.  The  nature  of  the  second  count 
in  the  conii)laint  was  not  discussed  or  determiruHl,  the 
exigencies  of  the  case  did  not  require  that  it  shouhl  be  dt*- 
termined,  and  the  court  could  not  anticipate  a  return  of 
the  case,  presenting  the  question  now  before  us.  On  the 
trial  of  the  cause,  after  the  reversal  and  remandment, 
the  court  allowed  the  defendant  to  plead  over,  and  he  de- 
murred to  the  complaint  on  the  ground  of  misjoinder 
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with  respect  to  the  first  and  second  counts;  the  third 
count  having  been  eliminated.  The  court  ovenuled  the 
demurrer.  Judgment  was  rendered  in  favor  of  the  plain- 
tiff. Defendant  appealed,  and  here  assigns  the  ruling 
of  the  court  overruling  the  demurrer  to  the  complaint 
as  error. 

As  has  been  shown,  the  first  count  claims  damages  for 
deceit  in  the  sale  of  a  car  load  of  oats;  while  the  second 
counts  for  recovery  on  a  breach  of  warranty  in  the  sale. 
A  warranty  is  nothing  more  nor  less  than  a  contract, 
and  may  arise  by  implication  or  exist  by  express  agree- 
ment. The  second  avers  no  breach  of  duty  imposed  by 
the  contract  of  warranty,  nor  is  any  deceit  averred  in 
promising  that  the  oats  were  sound.  It  is  obvious  that 
breach  of  the  contract  of  warranty,  and  not  fiaud  or 
deceit,  is  the  gravamen  of  the  second  count.  Conse- 
quently the  count  is  ex  ctmtractu,  and  the  court  erred  in 
overruling  the  demurrer. — Romano  v.  Brooks^  142  Ala. 
514,  39  South.  213 ;  Whildeti  v.  Merchants'  &  Planter^ 
Nat.  Bank.,  64  Ala.  1,  38  Am.  Rep.  1;  Chambers  v,  Heay, 
87  Ala.  558,  6  South.  341 ;  Capital  City  Waterworks  Co, 
V.  City  Council  of  Montgomery,  92  Ala.  366,  9  South. 
343 ;  Western  Union  Tel,  Co.  v.  Krichhanm,  132  Ala.  535, 
31  South.  607;  Benningsijage  v.  Ralphson,  2  Show.  250, 
pi.  256.  The  case  of  Prout  v.  Webb,  87  Ala.  593,  6 
South.  190,  cited  by  appellant's  counsel,  in  no  wise  con- 
flicts with  what  we  have  said.  Two  cases  from  New  York 
have  been  cited  by  appellee.  It  is  shown  in  the  case  of 
Erertsons  E^rs  t\  Milas,  6  Johns.  (N.  Y.)  138,  the  two 
counts  in  the  case  of  Hallock  v.  Poic^ll,  2  Caines  (N.  Y.) 
216,  the  first  of  the  New  Y'ork  cases  cited,  were  for  de- 
ceit, ^^the  one  in  warranting  a  distempered  horse  to  be 
Hoiind,  and  the  other  for  a  like  deceit  in  promising  that 
he  was  sound."  And  the  court  in  6  Johns.  138,  said: 
"The  gist  of  the  action,  then,  was  the  deceit,  and  not  the 
contract."  And  this,  of  course,  warranted  the  holding 
there  that  there  was  no  misjoinder.  See,  in  further  crit- 
icism of  the  case,  Lovett  v.  Pdl,  22  Wend.  (N.  Y.)  370 
The  case  of  E^yert son's  Ex'rs  r.  Miles,  supra,  may  be  re- 
lied on  as  authority  in  support  of,  rather  than  against, 
the  conclusion  we  have  reached. 
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The  car  of  oats  was  shipped  to  the  plaintiff,  and  a  bill 
of  lading,  with  a  draft  foi^the  purchase  money  attached, 
was  forwarded  to  a  local  bank.  Before  the  carrier  would 
deliver  the  oats,  or  allow  the  plaintiff  to  examine  them, 
he  was  required  to  pay  the  draft.  On  examination  of 
the  oats  they  were  found  to  be  of  an  inferior  quality,  and 
of  a  different  kind  from  those  contracted  for.  The 
plaintiff  thereupon  declined  to  remove  them  from  the 
car,  and  informed  the  defendant,  who  resided  in  Atlanta, 
Ga.,  that  he  would  not  accept  them,  that  they  were  not 
^as  ordered,"  that  he  could  not  use  them  at  all,  that  they 
were  on  the  railroad  track  subject  to  the  defendant's  or- 
der, and  he  (plaintiff)  would  not  move  them.  He  also 
drew  on  the  defendant  through  the  Bessemer  Savings 
Bank  for  the  amount  he  had  been  required  to  pay  for 
the  oats,  and  notified  the  defendant  of  his  draft.  The 
defendant  refused  to  refund  the  money  paid  by  the  plain" 
tiff,  and  refused  to  take  the  oats  back.  The  plaintiff 
then  took  the  oats  and  instituted  this  suit.  These  facts 
were  set  up  in  special  pleas  by  the  defendant  In  answer 
to  the  action,  upon  the  theory  of  election  of  remedies 
and  estoppel  in  pais.  The  court  sustained  the  demur- 
rers by  the  plaintiff  to  the  pleas,  but  on  the  trial,  which 
was  before  the  court  without  a  jury,  the  defendant  had 
the  benefit  (under  the  general  issue)  of  the  matters  set 
up  in  pk*as.  The  judgment  of  the  court  is  assigned  as 
error  by  the  defendant,  as  is  also  the  ruling  of  the  court 
on  the  demurrers  to  the  pleas.  In  this  state  of  the  case, 
ordinarily,  we  would  not  discuss  the  defense  brought 
forth  by  the  pleas ;  but,  as  a  reversal  must  follow  for  the 
error  already  pointed  out,  it  is  important,  for  the  pur- 
poses of  another  trial,  that  we  determine  the  merits  of 
the  defense. 

No  other  suit  than  the  one  here  being  prosecuted  has 
been  instituted  by  the  plaintiff,  so  it  seems  clear  that  the 
only  remedy  chosen  by  the  plaintiff  is  the  one  involved 
in  this  action.  "Although  acts  prior  to  the  actual  com- 
mencement of  legal  proceedings  indicate  an  intention  to 
lely  upon  one  remedial  right,  yet  they  do  not  constitute 
an  election  which  will  preclude  the  subsequent  prosecu- 
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tion  of  an  action  or  suit  based  upon  an  inconsistent  rem- 
edial right,  unless  the  acts  constitute  an  estoppel  in  pais. 
15  Cyc.  p.  260,  E,  and  authorities  cited  in  note  58 ;  Or- 
ma/n  v.  Lane,  130  Ala.  305,  30  South.  441;  Hunniciitt  v, 
Higgiribotham,  138  Ala,  472,  35  South.  469,  100  Am.  St. 
Rep.  45.    What  is  said  in  Thompson  v.  Harvey,  86  Ala. 
519,  5  South.  825  (the  authority  relied  on  by  the  defend- 
ant), does  not  militate  against  what  we  have  here  said. 
If  the  plaintiff  here  had  sued  for  the  money  back  that 
he  had  paid,  it  would  have  been  necessary  for  him  to  have 
shown  a  rescission  or  an  ofifer  to  rescind.    And  it  i§  true, 
as  was  said  in  that  case,  "an  ofifer  to  return  the  chattel  in 
a  reasonable  time,  on  the  breach  of  warranty,  or  where 
fraud  has  been  practiced  on  the  purchaser,  is  equivalent, 
in  its  effect  upon  the  remedy,  to  an  ofifer  accepted  by  the 
seller,  and  the  contract  is  rescinded."    But  here  the  de- 
fendant declined  to  accept  the  ofifer,  and  he  certainly 
should  not  be  allowed  to  say,  in  the  face  of  such  a  decli- 
nation,'  there  was  a  rescission.     To  constitute  a  rescis- 
sion in  fact,  it  required  the  concurring  assent  of  both 
parties. — Bobinsan  d  Ledyard  v,  Pogue,  86  Ala.  257,  5 
South.  685.    "In  order  to  create  an  estoppel  in  pais,  the 
party    pleading    it    must    have    been    misled    to    his 
injury;    that    is,     he    must      have    suffered    «     loss 
of    a    substantial    character    or    have    been    induceil 
to    alter    his    position    for    the    worse    in    some  ma- 
terial   respect." — 16     Cyc.    p.     744;    Moore    r.     Rob- 
inson,  62  Ala.  537;    Hopper  v.    McWh/jrtcr,    18    Ala. 
229;  Caf^cr  v.  Darby,  15  Ala.  696,  50  Am.  IHh.  156;  Ad- 
ler  v.  Pin,  80  Ala.  351.     It  is  manifest,  from  the  facts 
of  this  case,  that,  in  the  light  of  the  principle  above  stat- 
ed, the  defendant  cannot  invoke  the  doctrine  of  estoppel ; 
and  we  are  at  the  conclusion  that  the  doctrines  of  elec- 
tion of  remedies  and  estoppel  are  not  applicable,  and  the 
evidence  failed  to  make  good  such  defense. 

It  is  not  necessary  to  the  trial  of  the  cause  on  remand- 
ment  that  we  should  consider  the  rightfulness  or  not  of 
the  judgment  of  the  couit  on  the  facts.  For  the  error 
pointed  out,  the  judgment  of  the  court  must  be  reversed, 
and  the  cause  remanded. 

Reversed  and  remandefl. 

Tyson,  C.  J.,  and  Haralson  and  Simpson^  JJ.,  concur. 
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Mayor  and  Aldermen  of  Birmingrliani 
V.  O'Hearn. 

Prosecution  for  Violating  City  Ordinance. 

(Decided  Dec.  2ath,  1906.    42  So.  Rep.  836.) 

1.  Municipal   Corporations;   Ordinances;    Violation;   Prosecution.—* 

The  statement  of  a  cause  of  complaint  filed  by  the  city  at* 
tomey  in  the  appellate  court  does  not  supply  the  defect  aris* 
ing  from  a  failure  to  file  and  furnish  on  demand  of  defendant 
a  written  complaint  in  the  police  court. 

2.  Same;  Written  Complaint;  Sufficiency, — The  entry  by  a  police 

judge  on  his  docket  of  the  charge  against  one  prosecuted  for 
a  violation  of  a  city  ordinance,  cannot  talte  the  place  nor 
perform  the  office  of  a  written  complaint  charging  the  viola- 
tion. 

3.  Same. — Under  the  common  law,  by  the  statutes,  and  under  the 

Constitution,  one  is  entitled  to  a  written  complaint  setting 
forth  the  charge,  whether  the  prosecution  is  a  criminal  of- 
fense or  a  civil  action  or  partakes  of  the  nature  of  both. 

4.  Same;  Waiver. — A  person  charged  with  the  violation  of  a  mu- 

nicipal ordinance,  waives  his  right  to  demand  a  written  com- 
plaint if  he  proceeds  to  trial  in  the  police  court  without 
making  such  demands. 

5.  Same.-^A  city  is  not  liable  for  the  costs  of  the  prosecution  on 

the  acquittal  of  one  charge  with  the  violation  of  the  city 
ordinance  in  an  appellate  court. 

Appeal  from  Jefferson  Criminal  Court. 

Heard  before  Hon.  D.  A.  Greene. 

J.  E.  O'Hearn  was  acquitted  in  the  criminal  court  on 
a  charge  of  having  violated  an  ordinance  of  the  city  of 
Birmingham,  and  the  mayor  and  aldermen  of  the  city 
appeal.    Reversed,  corrected,  and,  as  corrected,  affirmed. 

E.  D.  and  J.  Q.  Smith,  for  appellant.— Municipal 
prosecdtions  are  quasi  criminal  only  and  do  not  come 
within  the  terms  of  constitutional  provision  that  tne 
criminal  has  the  right  to  demand  the  nature  and  cause 
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of  the  accusation.— Wt^/ier5  t\  The  State,  36  Ala.  252; 
Williams  i\  Augusta,  49  Ga.  509;  McEnnery  v,  Denver, 
17  Col.  302;  Greeley  i\  Harrimon,  12  Col.  94;  Ex  parte 
S lattery,  3  Ark.  484;  Hill  v.  Mayor,  etc.,  72  Ga.  314; 
State  V.  Robitshek,  60  Minn.  123;  Monroe  v.  Hardy,  46 
La.  1232.  There  is  nothing  in  the  common  law  which 
requires  in  actions  of  this  character  that  a  formal  com- 
plain in  writing  be  preferred. — 15  A.  &  E.  Ency.  P.  &  P., 
p.  412;  4  Blackstone  280;  McQuillan's  Munic.  Ordi- 
nances, sees.  303-305-322;  Dillon's  Munic.  Corp.  410; 
411.  Our  court  had  never  held  the  necessity  for  a  for- 
mal written  complaint. — Brown  v.  Mobile,  23  Ala.  722 : 
Mobile  V.  Rouse,  8  Ala.  515;  Ahlrich  v.  Cullman,  130 
Ala.  439;  Furman  v.  Huntsville,  54  Ala.  203;  Case  v. 
Mobile,  30  Ala.  438;  Qoldthvyaite  v,  Montgomery,  50 
Ala.  486. 

Gaston  &  Pettus,  for  appellee. — The  arrest  in  this 
case  was  clearly  without  authority  of  law  and  void. — lu 
re  Way,  41  Mich.  304;  Quinn  v.^Heisel,  40  Mich.  376; 
2  A  &  E.  Ency.  of  Law,  869.  An  officer  cannot  arrest 
without  warrant  for  a  violation  of  a  municipal  ordi- 
nance not  committed  in  his  presence. — 3  ( -vc.  883,  notes 
81-2  and  3;  Shanley  v.  Webb,  71  111.  78.  Municipal 
courts  derive  their  authority  from  legislative  enactment 
and  their  procedure  must  be  in  conformity  to  the  state 
or  common  law  unless  provided  otherwise  in  their  char- 
ter.— 15  Ency.  P.  &  P.  411.  At  common  law  no  author- 
ity existing  for  the  arrest  of  the  party  without  a  war- 
rant for  misdemeanor  except  a  breach  of  the  peace  com- 
mitted in  the  presence  of  an  officer. — 3  Cyc.  883-4;  15 
Ency.  P.  &  P.,  423 ;  4  Blackstone,  p.  237.  No  warrant 
shall  issue  to  seize  any  person  without  probable  cause 
supported  by  oath  or  affirmation. — Sec.  5,  article  1, 
Const.  1875;  Williams  v.  The  State,  44  Ala.  43;  Wash- 
ington V.  The  State,  82  Ala.  31;  Ex  parte  Thomas,  100 
Ala,  102.  The  statutes  of  the  State  regulate  the  method 
of  making  arrests. — Sees.  5209-5210  and  5211.  These 
sections  apply  to  a  policeman  or  towm  marshall. — Ex 
pane  Bizzell,  112  Ala.  214;  Martin  v.  The  State,  89  Ala. 
118;  Hayes  v.  Mitchell,  69  Ala.  453;  Williwm^  v.  The 
State,  supra;  Jones  v.  The  State,  100  Ala.  90;  Gambill 
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V.  Schmuck,  131  Ala.  331.  There  is  no  authority  grant- 
ed in  the  charter  to  a  policeman  to  arrest  without  a 
warrant. 

TYSON,  C.  J. — The  appellee  was  arrested  by  a  police 
officer  of  the  city  of  Birmingham  without  a  warrant  for 
violating  an  ordinance  of  said  city  making  vagrancy  an 
offense.  No  complaint  of  any  kind  was  filed  in  the  po- 
lice court  charging  him  with  this  offense.  He  was  forced 
to  submit  to  a  trial  against  his  objections,  simply  upon 
a  statement  entered  upon  the  docket  of  the  police  judge, 
showing  his  alleged  offense  to  be  that  of  violating  sec- 
tion 622  of  the  City  Code,  coupled  with  the  oral  state- 
ment of  the  police  judge  that  section  622  of  the  City 
Code  defined  the  offense  of  vagrancy  and  provided  for 
its  punishment.  The  judge,  in  response  to  defendant's 
demand  for  a  copy  of  the  accusation  against  him  and 
to  know  the  nature  of  the  accusation,  offered  to  furnish 
to  his  counsel  a  copy  of  the  docket  entry,  which  was  re- 
fused, because  insufBcient  and  not  in  compliance  with 
law.  Upon  the  court's  refusal  to  furnish  a  complaint,  or 
any  further  copy  of  the  accusation  than  the  copy  of  the 
docket  entry,  the  defendant's  discharge  was  demanded 
and  denied.  After  the  conviction,  on  appeal,  the  ques- 
tion of  the  right  and  jurisdiction  of  the  police  court  to 
proceed  in  the  manner  indicated  above  was  raised  and 
adjudged  by  the  appellate  court  to  have  been  errone- 
ous, resulting  in  the  discharge  of  the  defendant. 

It  will  scarcely  be  doubted  that,  if  a  written  com- 
plaint was  necessary  in  the  police  court  to  a  proper 
hearing  and  determination  of  the  case,  the  statement  of 
the  cause  of  the  complaint  filed  by  the  attorney  for  the 
municipality  in  the  appellate  court  was  totally  ineffect- 
ual to  supply  the  defect. — Miles  v,  State^  94  Ala,  106,  11 
South.  403;  i?t*«er  i^.  State,  130  Ala.  127,  30  South.  338. 
Nor  can  it  be  doubted  that  the  entry  upon  the  docket 
of  the  police  judge  was  entirely  wanting  in  the  essen- 
tial requisites  of  a  complaint,  should  it  be  conceded  that 
the  entry  could,  under  any  circumstances,  perform  the 
office  of  a  complaint.  So,  then,  the  correctness  of  the 
rulings  here  sought  to  be  reversed  are  dependent  upon 
the  solution  of  the  question  whether  the  defendant  was 
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entitled,  upon  demand,  to  be  apprised  of  the  nature  and 
character  of  the  proceeding  instituted  against  him  by  a 
written  complait.  If  the  proceeding  was  for  the  prose- 
cution of  a  criminal  offense,  the  right  "to  demand  the 
nature  and  cause  of  the  accusation  and  to  have  a  copy 
thereof"  was  secured  to  him  by  the  Constitution. — ^Ar- 
ticle 1,  §  6,  of  the  Constitution  of  1901 ;  City  of  Selma  v. 
Stewart,  67  Ala.  338,  340;  Telheard  v.  City  of  Bay  8t 
Louis,  (Miss.)  40  South.  326.  If  it  was  in  its  nature 
and  character  purely  civil,  his  right  to  a  written  com- 
plaint was  secured  by  the  statute.  If  it  was  neither  civil 
nor  criminal,  but  partook  of  the  nature  of  both,  then  the 
right  was  secured  by  the  common  law,  in  the  absence 
of  a  statute  depriving  him  of  it.  It  is  not  insisted  that 
any  such  statute  exists. — Horr  &  Bemis  on  Municipal 
Ordinances,  §  172 ;  McQuillan  on  Municipal  Ordinances, 
§  314;  Prell  v.  McDonald,  7  Kan.  426,  12  Am.  Rep.  423, 
and  authorities  there  cited.  See,  also.  Case  v.  Mayor  of 
Mobile,  30  Ala.  538 ;  Town  of  Camden  v.  Block,  65  Ala. 
236.  So,  then,  whatever  point  of  view  we  may  take 
of  the  proceedings  in  the  police  court,  the  defendant's 
demand  for  a  complaint  could  not  be  rightly  denied  him, 
and  the  holding  of  the  criminal  court  on  this  point  was 
correct.  It  may  not  be  amiss  to  say  that,  had  the  de- 
fendant proceeded  to  trial  in  the  police  court  without 
making  the  demand  for  a  complaint,  he  would  be  held 
to  have  waived  it. — City  of  Selma  v.  Stewart,  supra; 
Aderhold  v.  Mayor,  etc,  of  Anniston,  99  Ala.  521,  12 
South.  472. 

It  appears  from  the  judgment  that  the  municipality 
was  taxed  with  the  costs,  and  execution  was  awarded 
against  it.  In  this  there  was  error,  for  which  the  judg- 
ment will  be  reversed  and  corrected. — City  of  Selma  v. 
Stewart,  supra,  and  authorities  there  cit^. 

Reversed  and  corrected,  and,  as  corrected,  affirmed. 

Haralson,  Simpson,  and  Dbnson,  JJ.,  concur. 
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City  Council  of  Montgomery  v.  West. 

Violating  City  Ordinance. 

(Decided  Jan.  23,  1907.    42  So.  Rep.  1000.) 

Municipal  Corporations;  Ordinances. — ^An  ordinance  forbidding  the 
operation  of  steam  engines,  planing  mills,  foundries,  black- 
smith shops,  etc.,  within  the  city  limits,  without  first  obtain- 
ing the  consent  of  the  Council,  is  invalid,  in  that  It  fails  to 
prescribe  a  imiform  rule  of  action  but  reserves  to  the  Council 
the  right  to  grant  or  withhold  the  privilege  arbitrarily. 

Appeal  from  Montgomery  City  Court. 

Heard  before  Hon.  A.  D.  Sayre. 

John  West  was  prosecuted  for  violating  an  ordinance 
of  the  city  of  Montgomery.  From  an  order  of  the  city 
court  sustaining  a  demurrer  to  the  complaint,  the  city 
appeals.     Affirmed. 

C.  P.  MclNTYRE^  and  Hill^  Hill  &  Whiting,  for  ap- 
pellant.— The  ordinance  was  within  the  power  granted 
by  the  city  charter.— Sees.  2,  3,  6,  7,  12  and  39,  Charter 
of  City  of  Montgomery.  Things  that  are  not  nuisances 
per  se  may  become  so  by  reason  of  the  manner  and  char- 
acter of  the  use  of  a  place  where  conducted. — Kinney 
V,  Kooperman,  37  L.  E.  A.,  497;  Grossman  v.  City  of 
Oakland,  36  L.  R.  A.  393  and  note.  The  city  had  the 
right  to  prohibit  under  the  charter,  and  if  so,  they  had 
a  right  to  regulate — St  Louis  v.  Fisher,  167  Mo.  654; 
Quincy  v,  Kennard,  151  Mass.  563.  The  fact  that  the 
ordinance  provided  that  a  permit  must  be  obtained  from 
the  city  council  does  not  make  it  invalid. — St.  Louis  v, 
Fisher,  supra;  Wilson  v.  Eureka,  173  U.  S.  32;  In  re 
Flaherty,  27  L.  R.  A.  529;  Ex  parte  Fisk,  72  Cal.  123; 
Olympia  v.  Mam,  12  L.  R.  A.  150.  The  court  will  pre- 
sume that  the  municipality  will  act  impartially  in  grant- 
ing permits. — St.  Louis  v.  Fisher,  supra;  In  re  Flaherty, 
supra;  State  ex  rel.  etc.  v.  Mead,  71  Mo.  272 ;  St.  Louis 


Digitized  by 


Google 


312  SUPREME  COURT  I  Vol 

[City  Ck)xmcl]  of  Montgomery  v.  West] 

V.  Howard,  119  Mo.  47.  The  city  has  power  to  pass  an 
ordinance  to  prevent  the  erection  of  steam  boilers  with- 
out permit. — Wadleigh  v.  Gillhan,  12  Me.  403;  City 
Charter. 

Steiner,  Crum  &  Weil,  for  appellee. — One  of  the  pri- 
mary and  fundamental  principles,  by  which  municipal 
ordinances  will  be  measured,  according  to  the  great 
weight  of  authority,  is  that,  notwithstanding  express 
power  to  enact,  may  exist,  any  ordinance  placing  re- 
strictions upon  ^^common  rights/'  ^Hamfid  conduct/'  or 
the  ^'lawful  use  of  property/'  must,  in  order  to  be  valid, 
^^specify  the  rules  and  conditions  to  he  observed  in  such 
conduct  or  business,  and  must  admit  to  the  exercise  of 
the  privilege,  of  all  citizens  alike,  who  will  com/ply  with 
such  rules  and  conditions,  and  must  not  admit  of  the 
exercise,  or  of  the  opportunity  for  the  exercise,  of  any  ar- 
bitrary discrimination  by  municipal  authorities,  between 
citizens  who  will  so  comply/'  and  whether  or  not  an  or- 
diance  does  conform  to  this  principle,  is,  of  course, 
always  a  question  for  the  determination  of  the  courts. — 
City  of  Richmond  v.  Dudley,  (Ind.),  28  Am.  St  .Rep., 
180  and  note;  State  v.  Tenant  (N.  C),  28  Am.  St.  Rep. 
715;  ISloel  v.  People,  (111.),  79  Am.  St.  Rep.  238;  State 
V.  DuBarry,  44  La.  Ann.,  1117  (11  So.  Rep.  718) ;  Mat- 
ter of  Frazee  (^Mich.),  6  Am.  St.  Rep.  310;  Plymouth 
V.  Schultics,  135  Ind.  139;  State  v.  Deffes,  45  La.  658 
(12  So.  Rep.  841)  ;  Mayor,  et  a/,  v,  Radecke  (Md),  33 
Am.  Rep.  239;  Bills  v.  City  of  Goshen,  117  Ind.  221; 
City  of  Newton  v,  Belger,  143  Mass.  598 ;  State  v.  Mah- 
ner,  43  La.  496  (9  So.  Rep.  480) ;  City  of  St,  Paul  v. 
Laidler  (Minn.),  72  Am.  Dec.  89)  ;  Rochester  v  West 
(N.  Y.),  79  Am.  St.  Rep.  659;  Town  of  Greensboro  v. 
Ehrenreich,  80  Ala.  579 ;  Yick  Wo  v.  Hopkins,  etc.,  118 
U.  S.  356,  (30  L.  Ed.) ;  Barthet  v.  City  of  New  Orleans, 
24  Fed.  Ifep.  563;  1st  Smiths  Mod.  Law  of  Municipal 
Corporations,  (1903),  Sees.  526-7  and  530;  McQuillan 
on  Municipal  Ordinances,  ss.  432,  438  and  184;  Freud 
on  Police  Power,  ss.  611  and  641,  643,  644 ;  Cooley's  Con- 
stitutional Limitations,  pps.  270-78-80-91;  State  of  La. 
V,  Robertson  (La.),  20  L.  R.  A.  691;  Crawford  v.  City  of 
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Topeka  (Kan.),  20  L.  R.  A.  692;  City  of  Janesville  v. 
Carpenter  (Wis.),  8  L.  R.  A.  808. 

Language  better  calculated  to  enable  the  Council  to 
arbitrarily  control  the  business  or  occupations  mention- 
ed in  this  ordinance,  without  reference  to  any  fixed  or 
known  rules,  cannot  be  well  imagined.  Any  rule  which 
admits  of  an  invidious  discrimination  will  be  conducive 
to  oppression  and  fraught  with  wrong  and  injury. 

HARALSON,  J.— Section  295,  for  the  alleged  viola- 
tion of  which,  the  defendant  was  arrested,  tried  by  the 
recorder  of  the  city,  and  fined,  the  validity  of  which  or- 
dinance, on  appeal  from  the  city  court,  we  are  to  con- 
sider, reads:  "No  person  shall  set  up  or  operate  a 
steam  engine,  a  plaining  mill  or  planing  machine,  foun- 
dry, blaclismith  shop,  cotton  gin,  baltery,  an  establish- 
ment for  boiling  soap,  or  any  similar  establishment  with- 
in the  city,  without  first  obtaining  the  consent  of  the 
council," — providing  a  penalty  for  any  one  violating  the 
ordinance. 

Defendant  assails  the  validity  of  the  ordinance,  on 
the  ground,  that  it  does  not  prescribe  "a  general,  uni 
form  rule,  condition  or  regulation,  to  which  all  citizens, 
similaily  situated,  may  conform,  "but  reserves  to  the  city 
council  the  right  to  grant  or  withhold  the  privilege,  as 
may  suit  its  pleasure,  and  admits  of  the  opportunity  for 
the  exercise  of  an  arbitrary  discrimination,  and  because 
it  is  contrary  to  the  fourteenth  amendment  of  the  Con- 
stitution of  the  United  States. 

The  ground  on  which  the  municipality  seeks  to  up- 
hold the  ordinance,  is, —  quoting  from  brief  of  its  coun- 
sel,— that  section  2  of  the  charter,  prescribes  that  the 
"city  council  may  do  and  perform  any  other  acts  inci- 
dent to  bodies  corporate."  Section  6:  "The  city  has 
power  to  suppress  all  nuisances  in  the  manner  directed 
by  the  city  council  at  the  expense  of  the  person  causing 
the  same  or  upon  whose  premises  the  said  nuisance  is 
found,  on  public  or  private  property." 

The  last  of  these, — the  sixth, — seems  to  be  the  only 
one  which  approaches  the  delegated  power  under  which 
the  ordinance  in  question  can  rest.  Certainly,  it  can- 
not rest  in  said  section  2. 
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"It  is  the  policy  of  the  law  to  require  municipal  cor- 
porations to  act  strictly  within  their  delegated  powers, 
and  no  power  can  be  exercised  when  it  is  not  clearly 
comprehended  within  the  words  of  the  act  conferring  it, 
or  derived  therefrom  by  necessary  implication." — Norris 
V,  Towii  of  Oakman,  138  Ala.  416,  35  South.  450;  Deca- 
tur V.  Berry,  90  Ala.  433,  7  South.  838,  24  Am.  St.  Rep. 
827;  1  Dillon  on  M.  Corp.  §  89;' 15  Am.  &  Eng.  Ency. 
Law  (1st  Ed.),  1041. 

"A  stationary  steam  engine  is  not  of  itself  a  nuisance, 
even  if  erected  and  used  in  the  midst  of  a  populous  city, 
unless  it  interferes  with  the  safety  or  convenience  of  the 
public  in  the  use  of  the  streets." — Mayor  v.  Radecke,  49 
Md.  217,  33  Am.  Rep.  239. 

In  Smith  on  the  Modern  Law  of  Municipal  Corpora- 
tions, §  526,  in  defining  conditions  to  be  considered  in 
determining  the  validity  of  an  ordinance,  it  is  laid  down, 
that  the  ordinance  "must  be  impartial  and  general  in  its 
operation.  So  far  as  it  restricts  the  absolute  dominion 
of  the  owner  over  its  property,  it  should  furnish  a  uni- 
form rule  of  action,  and  its  application  cannot  be  left 
to  the  arbitrary  will  of  the  governing  authorities."  The 
citations  to  support  the  text,  are  very  numerous.  Again, 
the  same  author  in  section  530,  observes :  "Ordinances 
which  invest  a  city  council,  or  a  board  of  trustees,  or 
officers,  with  a  discretion  which  is  purely  arbitrary,  and 
which  may  be  exercised  in  the  interest  of  a  favored  few, 
are  unreasonable  and  invalid." 

In  City  of  Richmond  v.  Dudley,  129  Ind.  112,  28  N. 
E.  312, 13  L.  R.  A.  587,  28  Am.  St.  Rep.  180,  after  review- 
ing the  authorities  on  the  subject  it  was  held,,  to  be 
well  established  therefrom,"  that  municipal  ordinances, 
placing  restrictions  upon  lawful  conduct,  or  the  lawful 
use  of  property,  must,  in  order  to  be  valid,  specify  the 
rules  and  conditions  to  be  observed  in  such  conduct  of 
business;  and  must  admit  of  the  exercise  of  the  privi- 
lege by  all  citizens  alike  who  will  comply  with  such  rules 
and  conditions;  and  must  not  admit  of  the  exercise,  or 
of  an  opportunity  for  the  exercise,  or  any  arbitrary  dis- 
crimination by  the  municipal  authorities  between  citi- 
zens who  will  so  comply."    To  the  same  effect  is  State 
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V.  Tenant,  110  N.  C.  609,  14  S.  E.  387,  15  L,  R.  A,  423, 
28  Am.  St.  Rep.  715. 

So,  it  has  been  held,  that  an  ordinance  was  invalid, 
which  made  it  unlawful  to  maintain  a  slaughter  house, 
"except  permission  be  granted  by  the  council  of  the  city 
of  New  Orleans,"  as  it  made  the  owner's  right  to  main- 
tain the  business,  dependent  upon  the  arbitrary  will  of 
an  individual  or  a  body  of  individuals,  acting  for  the 
city ;  that  the  city  has  no  governmental  or  special  power 
to  prevent  any  one,  who  complies  with  the  law  regulat- 
ing such  business,  from  engaging  in  any  lawful  busi- 
ness he  prefers,  and  the  ordinance  in  question,  would 
enable  the  city  to  allow  the  favored  suitor  to  establish 
a  monopoly. — Barthet  v.  City  of  New  Orleans^  (C.'C.) 
24  Fed.  567 ;  so,  of  an  ordinance  of  the  city  of  New  Or- 
leans, forbidding  the  keeping  of  dairies  within  certain 
limits,  except  by  permission  of  the  city  council — State 
V,  Maimer,  43  La.  Ann,  496,  9  South.  480;  and  an  ordi- 
nance of  the  city  of  Newton,  to  exercise  a  discretion  in 
granting  or  refusing  a  permit  for  the  erection  of  build- 
ings within  a  fire  district — City  of  Neicton  v,  BeJger, 
143  Mass.  598,  10  N.  E.  464. 

An  elaborate  discussion  of  the  principle  will  be  found 
in  the  vase  of  Tick  Wo  v.  Hopkins,  118  U.  S.  356,  6  Sup. 
Ct.  1064,  30  L.  Ed.  220,  to  the  same  effect  as  the  authori- 
ties supra 

The. question  came  before  our  court,  in  the  case  of 
Toxcn  of  Orccnsboro  v,  Ehrenreich,  80  Ala.  579,  583, 
2  South.  725,  60  Am.  Rep.  130,  in  respect  to  an  ordinance 
to  prevent  the  introduction  of  infectious  or  contagious 
diseases  and  preserve  the  health  of  the  inhabitants,  mak- 
ing it  unlawful  for  any  person,  "to  import,  sell  or  other- 
wise deal  in  second-hand  or  cast  off  garments,  blankets, 
bedding  or  bed  clothes."  In  was  there  said :  "Municipal 
authorities  having  power  to  abate  nuisances,  cannot  ab- 
solutely prohibit  a  lawful  business  not  necessarily  a  nui- 
sance, but  may  abate  it  when  so  carried  on  as  to  con- 
stitute a  nuisance.  They  cannot,  under  the  claim  of  ex- 
ercising the  police  power,  substantially  prohibit  a  law- 
ful trade,  unless  it  is  so  conducted  as  to  be  injurious  or 
dangerous  to  the  public  health.  ♦  ♦  ♦  We  cannot  regard 
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it  a  legitimate  exercise  of  the  power  conferred  by  the 
act  of  incorporation." 

From  the  foregoing,  it  will  appear  that  the  city  court 
committed  no  error  in  sustaining  the  demurrer  to  the 
complaint. 

Affirmed. 

Tyson^  C.  J.,  and  Simpson  and  Dbnson,  JJ.,  concur. 


Mayor,  etc*  of  Ensley  v.  Colin. 

Action  for  Violating  City  License  Ordinance. 
(Decided  Jan.  15th,  1907.    42  So.  Rep.  827.) 

1.  Statutes;  Titles  of  Act;  Constitutional  Requirement, — ^The  title 

of  the  act  was :  "An  act  to  amend  Section  1  of  an  act  entitled 
*An  act  to  amend  Section  1  of  an  act  entitled  an  act  to  estab- 
.   lish  a  new  charter  for  the  city  of  E.'"     Held,  a  sufficient 
compliance  with  Section  45  of  the  Constitution  of  1901. 

2.  Same;  Local  Laws;   "Notice  of  Intention  to  Apply  For;  Suffi- 

ciency.— Notice  in  this  case  examined,  and  it  Is  held  that  the 
substance  of  the  proposed  law,  which  was  the  altering  or 
rearranging  of  the  boundaries  of  the  city,  was  sufficiently 
set  forth  in  the  notice,  and  the  act  is  valid,  although  the  no- 
tice stated  the  proposed  territorial  lines  which  were  not 
followed,  but  were  changed  in  the  act  as  passed. 

3.  Same;  Validity;  Partial  Invalidity. — Where  part  of  an  act  which 

is  objectionable  on  constitutional  ground,  can  be  eliminated 
without  affecting  the  purpose  of  the  act,  or  Its  integrity,  it 
will  be  done,  and  the  valid  and  unobjectionable  part  be  permit- 
ted to  stand. 

4.  Licenses;   Municipal   Corporation;   Incorporation   under  Special 

Act. — ^The  general  acts  of  incorporation  has  no  application  to 
a  case  of  a  violation  of  the  city  ordinance  for  carrying  on  busi- 
ness without  license,  where  the  city  was  incorporated  by  spec- 
ial act  of  the  legislature. 

Appeal  from  Jefferson  Criminal  Court. 
Heard  before  Hon.  M.  M.  Baldwin. 
Action  by  the  mayor    and  city    council    of    Ensley 
against  T.  A.  Cohn  for  the  violation  of  a  city  ordinance 
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prohibiting  the  carrying  on  of  any  licensed  business 
without  such  license.  From  a  judgment  for  defendant, 
plaintiff  appeals.    Reversed  and  remanded. 

This  case  was  tried  upon  the  following  agreed  state- 
ments of  facts:  "That  said  defendant  did  engage  in  a 
business  in  Tuxedo  Park  during  June  and  July,  1905, 
for  which  a  license  was  required  by  the  ordinance  of 
said  city  of  Ensley,  without  having  taken  out  a  license 
therefor  from  the  said  city  of  Ensley,  as  charged  by 
said  mayor  and  city  council  of  Ensley.  That  the  said 
place  in  which  defendant  so  engaged  in  said  business  is 
in  territory  included  and  embraced  in  each  of  two  acts 
of  the  Legislature  of  Alabama  described  as  follows,  viz : 
(1)  *An  act  entitled  "An  act  to  amend  section  1  of  an 
act  entitled  'An  act  to  establish  a  new  charter  for  the 
city  of  Ensley  in  Jefferson  county,  Alabama,'  "  approved 
February  28,"^  1903'  (Loc.  Acts  1903,  p.  107)  ;  and  (2)  an 
act  entitled  *An  act  to  alter  or  rearrange  the  bounda- 
ries of  the  city  of  Ensley,  Jefferson  county,  Alabama,' 
approved  September  30, 1903  (Id.  p.  692.)  That  neither 
of  said  acts  change  the  police  jurisdiction  of  the  city  of 
Ensley  relative  to  the  railroad  property  described  there- 
in. That  no  railroad  property  was  included  in  the  ter- 
ritory embraced  in  said  act  of  February  28,  1903.  That 
the  lines  published  in  the  notice  of  said  February  act 
embrace  Sherman  Heights,  Nineteenth  street,  and  sev- 
eral hundred  acres,  none  of  which  was  included  in  the 
said  act  of  February  28, 1903.  That  said  place  in  which 
defendant  so  engaged  in  business  was  not  in  the  corpo- 
rate limits  of  the  city  of  Ensley  prior  to  said  February 
act.  That  the  following  ordinance  of  the  city  of  Ens- 
ley, Alabama,  was  in  force  and  operation  at  the  time 
defendant  so  engaged  in  said  business  as  aforesaid. 
That,  if  either  of  the  above  described  acts,  approved,  re- 
spectivelly,  February  28,  1903,  and  September  30,  1903, 
are  constitutional,  defendant  is  guilty  as  charged;  but, 
if  both  of  said  acts  are  unconstitutional  and  void,  then 
defendant  is  not  guilty.  Code  of  Ensley,  Alabama,  c.  4, 
§  601 :  'Engaging  in  or  Carrying  on  Business  Without 
out  a  License. — No  person,  firm,  or  corporation  shall 
after  the  10th  of  January  in  any  year  engage  in  or 
carry  on  in  the  city  any  business  for  which  a  license  is 
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required,  nnless  licensed.  And  any  person  violating  any 
of  the  provisions  of  this  section  must  upon  conviction 
be  fined  not  less  than  one  nor  more  than  one  hundred 
dollars.' "  This  was  an  action  by  the  city  of  Ensley 
against  the  defendant  for  the  violation  of  the  city  or- 
dinance for  doing  business  without  procuring  license 
therefor  in  the  corporate  limits  of  the  city  of  Ensley. 

RoMAiNE  BoYD^  for  appellant. — The  court  erred  in  its 
judgment  holding  that  the  act  of  Feb.  1903,  was  uncon- 
stitutional. This  holding  is  based  upon  the  facts  that 
the  advertised  notice  of  intention  to  apply  did  not  con- 
form substantially  to  the  provisions  of  the  act  as  passed* 
It  is  only  a  clear  violation  of  the  Constitution  which 
would  justify  the  court  in  overruling  the  legislative 
will.  Every  intendment  is  in  favor  of  the  validity  of 
the  act. — State  ex  rel.  Hanna  v.  Tunstall,  40  South.  135; 
Mobile  Dry  Dock  Co.  v.  Mobile,  40  South.  205;  Cooley's 
Const.  Limitations  (6th  Ed.)  318.  The  construction 
must  not  be  strict. — State  ex  rel,  v.  Street,  117  Ala.  207. 
The  notice  w^s  sufficient. — Law  v.  The  State,  38  South. 
800;  Ex  parte  Black,  40  South.  133;  State  ex  rel  Cov- 
ington V,  Thompson,  38  South.  579;  Brame  v.  The  State, 
38  South.  1031.  The  act  of  Septemter,  1903,  is  not  sub- 
ject to  the  objections  urged. — Latv  i\  The  State,  supra. 

A.  Leo  Oberdorfbr,  for  appellee. — The  act  of  Feb.  28, 
1903,  (Local  Acts  1903,  p.  107)  is  violative  of  section 
45  of  the  Constitution  of  1901.  It  is  also  violative  of 
section  104,  subsection  118  of  the  Constitution  of  1901. 
It  is  violative  of  section  lOR  of  the  Constitution  of  1901, 
as  the  notice  is  not  sufficient. — Hvdgins  v.  The  State,  39 
South.  717;  Brame  v.  The  State,  39  South.  1031;  Lan- 
caster  r.  Oafford,  139  Ala.  372;  Tillman  r.  Porter,  38 
South.  r>47;  Alford  v.  Hicks,  38  South.  752. 

DOWDELL,  J. — This  case  was  tried  in  the  court  be- 
low on  an  agreed  statement  of  facts.  The  question  pre- 
sented for  our  consideration  involves  the  constitution- 
ality of  two  acts  of  the  Legislature,  viz:  (1)  "An  act 
to  amend  section  1  of  an  act  approved  March  2,  1901, 
entitled  ^An  act  to  amend  section  1  of  an  act  entitled 
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"An  act  to  establish  a  new  charter  for  the  city  of  Ens- 
ley  in  Jefferson  county,  Alabama," ' "  approved  Febru- 
ary 28,  1903.  Loc.  Acts  1903,  p.  107.  (2)  An  act  enti- 
tled "An  act  to  alter  or  rearrange  the  boundaries  of  the 
city  of  Ensley,  Jefferson  county,  Alabama,"  approved 
Septomlier  30,  1903.  Loc.  Acts  1903,  p.  692.  By  the 
agreed  statements  of  facts  it  is  admitted  "that  if  either 
of  the  above-specified  acts,  approved,  respectively,  Feb- 
ruary 28,  1903,  and  September  30,  1903,  is  constitution- 
al, defendant  is  guilty  as  charged;  but,  if  both  of  said 
acts  are  unconstitutional  and  void,  then  the  defendant 
is  not  guilty." 

The  first  objection  raised  to  the  act  of  February  28, 
1903,  relates  to  the.  title.  It  is  insisted  that  in  this  re- 
spect the  act  is  violative  of  section  45  of  the  Constitu- 
tion, which  provides  that  "each  law  shall  contain  but 
one  subject,  Avhich  shall  be  clearly  expressed  in  its  title, 
except  general  appropriation  bills,  general  revenue  bills, 
and  bills  adopting  a  Code,  digest  or  revision  of  statutes; 
and  no  law  shall  be  revived,  amended,  or  the  provisions 
thereof  extendini  or  conferred,  by  reference  to  its  title 
only ;  but  so  much  thereof  as  is  revised,  amended,  extend- 
ed or  conferred,  shall  be  re-enacted  and  publishnl  at 
length."  The  subject  expressed  in  the  title  of  the  act  in 
question  is  to  amend  section  1  of  a  former  act,  specified 
in  the  title.  This  has  been  repeatedly  held  by  this  court 
to  be  a  sufficient  compliance  with,  and  not  violative  of, 
the  constitutional  provision.  Section  1  of  the  act  ap- 
proved March  2,  1901  (Acts  1900-01,  p.  1940),  proposcnl 
to  be  amended  by  the  act  approved  February  28,  1903, 
relates  solely  and  exclusively  to  the  territorial  limits 
and  boundary  of  the  city  of  Ensley.  Section  104  of  the 
Constitution  of  1903  provides:  '*The  Legislature  shall 
not  pass  a  special,  private,  or  local  law  in  any  of  the 
following  cases."  Then  follows  an  enumeration  of  31 
cases,  numbered  in  subdivisions  from  1  to  31,  inclusive. 
Subdivision  numbered  18  reads  as  follows:  "Amend- 
ing, conferring  or  extending  the  charter  of  any  private 
or  municipal  corporation,  or  remitting  the  forfeiture 
thereof;  provided,  shall  not  prohibit  the  Legislature 
from  altering  or  rearranging  the  boundaries  of  any  city, 
town,  or  village."    It  is  plain,  from  the  proviso  contain- 
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ed  in  the  foregoing  subdivision  18,  that  it  is  left  within 
legislative  power  to  alter  or  rearrange  the  boundaries 
of  any  city,  town  or  village. 

The  next  question  is  whether  the  act  in  question  is  in- 
valid by  reason  of  a  failure  to  comply  with  the  provis- 
ions of  section  106  in  reference  to  the  publication  of  no- 
tice of  the  intention  to  apply  for  the  passage  af  the  act. 
It  is  insisted  that  the  territorial  boundaries  of  the  city 
of  Ensley  contained  in  the  act  as  passed  are  not  the 
same,  but  different  from  the  boundaries  contained  in 
the  published  notice  of  the  intention  to  apply  for  the  act, 
and  for  this  reason  it  is  urged  that  no  notice  was  given 
of  an  intention  to  apply  for  the  act  as  passed,  and  that 
therefore  there  was  a  failure  to  comply  with  the  require- 
ments of  section  106.  In  construing  section  106  in  con- 
nection with  sections  104  and  105,  it  may  be  questioned 
whether,  in  cases  of  the  altering  or  rearranging  the 
boundaries  of  any  city,  town,  or  village,  notice  is  re- 
quired to  be  given  of  an  intention  to  apply  for  the  pas- 
sage of  such  a  law.  But  the  necessities  of  the  present 
case  do  not  require  us  to  decide  this  question.  The  sub- 
stance of  the  proposed  law  in  the  present  case  is  the 
altering  or  rearranging  of  the  boundaries  of  the  city. 
This  was  contained  in  the  published  notice  of  the  inten- 
tion to  apply  for  the  passage  of  the  act,  and,  conceding 
that  it  was  necessary  to  give  the  notice  as  required  in 
section  106  of  the  Constitution,  this  would  have  been 
sufficient,  without  giving  in  minute  detail  and  particu- 
larly the  course  and  bearings  of  the  boundary  line. 
What  was  said,  and  the  principle  there  stated,  in  Law 
V.  ^^tatCj  142  Ala.  62,  38  South.  798,  finds  ready  appli- 
cation here.  There  can  be  no  distinction  in  principle 
in  the  two  cases  on  the  question  under  consideration. 
See,  also,  Ex  parte  Black,  144  Ala.  1,  40  South.  133. 
The  published  notice  having  given  the  substance  of  the 
proposed  law — the  altering  or  rearranging  of  the  boun- 
daries of  the  city  of  Ensley — ^the  fact  that  notice  was 
also  given  of  the  proposed  territorial  lines,  which  were 
not  followed,  but  were  changed  in  the  act  as  passed,  does 
not  invalidate  the  act  or  affect  the  principle  above 
stated,  since  the  fact  remains  that  the  notice  given  con- 
tained the  substance  of  the  law  as  enacted.  The  foregoing 
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views  are  not  in  conflict  with  the  decision  in  the  case  of 
Brame  v.  State,  (Ala.)  38  South.  1031.  The  facts  in 
that  case. readily  differentiate  it  from  the  case  before  us. 

The  bill  as  passed  did  not  include  in  the  city  limits 
the  railroad  mentioned  in  the  advertised  notice.  The 
proviso  at  the  conclusion  of  section  1  of  the  act,  in  ref- 
erence to  the  taxation  of  the  railroads  mentioned  there- 
in, is  without  any  field  of  operation,  since  in  the  act  as 
passed  these  railroads  are  not  within  the  city  limtis,  and 
may,  therefore,  be  stricken  out  without  affecting  the 
main  purposes  of  the  act  or  its  integrity.  The  rule  is 
well  settled  that  whenever  a  part  of  an  act,  objection- 
able on  constitutional  grounds,  can  be  eliminated  with- 
out affecting  the  purpose  of  the  act  or  its  integrity  as  a 
whole,  this  will  be  done,  and  the  valid  and  unobjection- 
able part  be  permitted  to  stand.  Such  is  the  case  here. 
The  provision  in  the  act  in  reference  to  the  railroads  can 
be  eliminated  and  the  balance  permitted  to  stand  with- 
out in  the  slightest  affecting  the  integrity  of  the  act  as  a 
whole. 

The  city  of  Ensley  was  incorporated  by  special  act  of 
the  Legislature,  and  not  under  the  general  statute  re- 
lating to  the  incorporation  of  towns,  etc. ;  and  heuce  the 
general  statute  has  no  application  in  this  case. 

The  foregoing  views  bring  us  to  the  ccmclusion  that 
the  act  of  February  28,  1903,  is  free  from  ctmsTtitutional 
objections,  and,  therefore,  a  valid  law;  and,  under  the 
agreed  statement  of  facts,  this  conclusion  renders  it 
unnecessarj'  to  the  determination  of  this  case  to 
consider  the  constitutionality  of  the  act  of  September 
30,  1903.  It  follows  that  the  judgment  must  be  re- 
versed, and  the  cause  remanded. 

Reversed  and  remanded. 

Tyson^  C.  J.,  and  Anderson  and  McClellan^  JJ., 
concur. 
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City  of  Bessemer  v.  Dickens. 

Violation  of  City  License  Ordinance. 

(Decided  Feb.  6,  1907.     43  So.  Rep.  21.) 

Licenses;  Violation  of;  Carrying  on  Business. — In  the  absence  of  evi- 
dence to  show  that  a  sale  was  made,  one  cannot  be  convicted 
for  engaging  in  or  carrying  on  a  business,  to  do  which  a  license 
is  required;  mere  preparations  to  engage  In  or  carry  on  such 
business  will  not  warrant  a  conviction. 

Appeal  from  Besvsemer  City  Court. 

Heard  before  Hon.  William  Jackson. 

(t.  C.  Dickens  was  acquitted  of  violating  an  ordinance 
of  the  city  of  Bessemer  against  engaging  in  or  carrying 
on  a  business  to  do  which  a  license  was  required,  and 
the  city  appeals.    Affirmed. 

^V.  F.  Porter  and  Ben  G.  Perry,  for  appellant. — 
Counsel  discuss  assignments  of  error  but  cite  no  author- 
ity. 

W.  K.  Smith,  for  appellee. — Counsel  discusses  ques- 
tions presented  but  cites  no  authority. 

McCLELLAN,  J. — The  appellee  was,  after  his  appeal 
from  the  mayor's  court,  acquitted,  upon  trial  in  the  city 
court  without  jury,  of  all  alleged  violation  of  an  ordi- 
nance against  engaging  in  or  carrj  ing  on  a  business  to 
do  which  a  license  was  required. 

The  assignments  of  error  insisted  on  are  directed 
against  the  propriety  of  the  court's  action  in  discharging 
appellee.  The  judgment  of  the  city  court  must  be  af- 
firmed, since  the  bill  of  exceptions  fails  to  show  that 
a  sale  was  made  by  appellee. — AbeFs  Case,  90  Ala.  631, 
8  South.  760.  Mere  preparation  to  engage  in  or  carry 
on  a  business  in  violation  of  such  ordinances  is  not  suf- 
ficient to  warrant  a  conviction. 

Affirmed. 

Tyson,  C.  J.,  and  Dowdell  and  Anderson,  JJ.,  con- 
cur. 
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Henry  v.  Brannan. 

Ejectment, 
(Decided  Dec.  20th,  1906.    42  So.  Rep.  995.) 

1.  Ejectment;     Plaintiff's     Title. — In     ejectment     plaintiff     must 

show  a  regular  chain  of  title  back  to  some  grantor  in  pos- 
session  or  to  the  federal  government. 

2.  PuUic  Lands;  Swamp  Lands;  Conveyance   hy  the  State, — ^The 

State  was  without  authority  to  issue  a  patent  to  swamp  and 
overflow  lands  under  Acts  1861,  p.  2,  until  such  lands  had  been 
patented  by  the  federal  government  to  the  State,  or  certi- 
fied by  authority  of  the  State  as  belonging  to  It. 

Appeal  from  Mobile  Circuit  Court. 

Heard  before  Hon.  Samuel  B.  Browne. 

Action  by  Mary  Henry  against  Lewis  I.  Brannan. 
From  a  judgment  for  defendant,  plaintiff  appeals.  Af- 
firmed. 

Ervin  &  McAleer^  for  appellant. — The  patent  showed 
that  the  final  receipt  having  been  issued  and  the  land 
paid  for  which  vested  the  title  in  Henry. — Sec.  1813, 
Code  1896.  Where  the  description  is  wholly  uncertain 
proof  cannot  be  made  of  what  was  intended. — Kennedy 
Stave  Co.  r.  Schloss,  34  South.  373.  Identification  must 
be  by  proof  of  facts. — Bernstein  r,  Humes ,  71  Ala.  269. 
Either  of  the  two  pieces  of  land  were  embraced  in  the 
description  of  defendant's  deed. — Vann  v.  Lunsford,  91 
Ala.  580.  Court  of  law  cannot  correct  a  mistake  in  the 
deed. — Ouilmartin  v.  Woodj  76  Ala.  204;  Donohue  r. 
Johnson,  120  Ala.  445;  Hereford  v.  Hereford,  32  South. 
620. 

McIntosh  &  RiCH^  for  appellee. — The  documentary 
evidence  was  entirely  insufficient  to  support  plaintiff's 
title  and  the  court  would  have  been  warranted  in  giving 
defendant  the  affirmative  charge. — Carl  v.  The  State, 
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125  Ala.  89.  It  was  incumbent  upon  the  plaintiff  to  go 
further  than  to  introduce  the  state's  patent.  He  should 
have  proven  that  title  had  passtnl  out  of  the  government 
into  the  state. — Carl  v.  The  State,  supra;  Florence  B,  d 
/.  Asso,  i\  Schall,  et  aL,  107  Ala.  531. 

TYSON,  C.  J. — Statutory  action  Uy  appellant  in  the 
nature  of  an  action  of  ejectment.  In  order  for  plain- 
tiff to  make  out  her  case,  it  was  necessary  that  she 
should  have  shown  a  regular  chain  of  title  back  to  some 
grantor  in  possession  or  to  the  United  States  govern- 
ment.— Florence  B.  it  I,  Association  r.  Schall,  107  Ala. 
534,  18  South.  108;  Carl  v.  State,  125  Ala.  89,  28  South. 
505.  No  proof  of  possession  by  plaintiff,  or  by  any 
grantor  in  the  chain  of  documentary  title  introduced  in 
evidence,  was  offered ;  nor  did  the  documentary  evidence 
of  title  introduced  go  as  far  back  as  the  United  States 
gov(Tnment. 

There  was  a  patent  introduced  from  the  state  to  the 
plaintiff's  father,  under  who?e  will  she  claimed  title  as 
devisee.  This  patent  purports  to  have  been  issued  under 
any  by  virtue  of  the  authority  conferred  by  the  act  of 
the  Oeneral  Assembly  approved  February  8,  18fil  (Acts 
1861,  p.  12)  entitled  "An  act  for  the  sale  of  the  swamp 
and  overflowed  lands  of  the  state  of  Alabama  and  for 
other  purposes."  Under  that  act  the  state  was  without 
authority  to  issue  the  patent  to  the  plaintiff's  father  un- 
til the  land  had  been  patented  by  the  government  of  the 
United  States  or  certified  by  authority  of  this  state  as 
belonging  to  it.  In  order,  therefore,  to  show  that  tht» 
state  acquired  the  title  to  the  land,  and  therefore  con- 
veyed it  by  the  patent,,  it  was  necessary^  to  show  a  docu- 
mentary title  from  the  United  States  government.  This 
not  being  done,  the  plaintiff  failed  to  make  out  a  prima 
facie  case,  and  the  affirmative  charge  could  well  have 
been  given  for  the  defendant. 

It  follows,  therefore,  that  all  rulings  of  the  trial  court 
in  admitting  evidence  offered  by  the  defendant  tending 
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to  support  his  claim  of  title  to  the  lands  and  the  giving 
of  charges  at  his  request,  if  erroneous,  were  without 
injury. 
Affirmed. 

DowDBLL,  Anderson,  and  McClellan,  JJ.,  concur. 


Strickland,  et  al.  v.  Griswold,  et  al. 

Ejectment. 

1.  Deeds;  Delivery  to  Take  Efflfect  on  Grantor's  Death, — Irrespect- 

ive of  the  place  where  the  deed  was  kept,  the  title  to  the  land 
passed  at  the  time  of  delivery,  where  the  grantor  gave  the 
deed  to  one  of  the  grantee's  therein  with  instructions  to  keep 
It  In  a  certain  box,  and  deliver  it  to  the  proper  parties  at  his 
death. 

2.  Same;  Jury  Question. — When  the  grantees   in  a  certain    deed 

claimed  under  a  deed  alleged  to  have  been  delivered  to  one 
of  them  by  the  grantor  to  be  delivered  to  the  proper  parties, 
the  question  of  delivery  was  a  question  for  the  Jury  to  de- 
termine.   (Haralson  and  Simpson  J. J.,  dissent.) 

Appeal  from  Bullock  Circuit  Court. 

Heard  before  Hon.  A.  A.  Evans. 

Action  by  S.  P.  Griswold,  and  others  against  Susan 
M.  Strickland  and  others  ii;i  the  nature  of  ejectment. 
The  facts  sufficiently  appear  in  the  opinion  of  the  court. 
There  was  judgment  for  plaintiff  and  defendant  appeals. 
Reversed  and  remanded. 

B.  L.  Harmon  and  D.  S.  Bethi  ne,  for  appellant. — 
The  legal  effect  of  the  transaction  between  the  father 
and  the  daughters  was  to  invest  the  daughters  not  only 
with  the  legal  title  to  the  land  but  with  immediate  right 
of  possession. — ^yill^a7ns  v.  Iliggins,  69  Ala.  522;  Har- 
grave  v.  MemhoiLrne,  8G  Ala.  273.  If  it  was  the  purpose 
of  the  grantor  to  reserve  the  right  to  use  the  land  as  a 
means  of  support  during  his  life  this  did  not  prevent 
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the  passing  of  a  legal  title  or  affect  the  validity  of  the 
delivery  of  the  deed. — Authorities  supra;  American  & 
Eng.  Ency.  of  Law  (2d  Ed.),  Vol.  9,  page  157;  Foster 
V.  Mansfieldy  3rd  Metcalf  (Mass.)  412,  s.  c.  37  Am.  pec. 
154;  Wheelwright  v.  Wheelwright,  2  Mass.  454;  Hatch 
V.  Hatch,  9  Mass.  310;  6  Am.  Dec.  67;  Prewitt  v.  Ash- 
ford,  90  Ala.  301 ;  Vol.  11  Am.  and  Eng.  Ency.  of  Law 
(2nd  Ed.),  346,  347  and  notes  4  and  5  on  page  346  and 
notes  1,  2  and  3,  page  347 ;  Davis  v.  Clark,  58  Kan.  100 ; 
Arrington  v.  Arrington,  122  Ala.  page  516;  Bury  v. 
Young,  98  Cal.  446,  s.  c.  35  Am.  State  Reports  186,  on 
page  187,  et  seq. ;  Stephens  v.  Rhinehart,  72  Penn.  State 
434 ;  Hathaway  v.  Payne,  34  N.  Y.  92 ;  Stone  v.  Duvall, 
77  111.  475. 

J.  D.  Norman,  for  appellees. — To  pass  title  it  must 
have  been  a  deed  and  it  must  have  been  executed  and 
delivered  by  Griswold  prior  to  his  death.  The  intention 
of  the  maker  is  the  ultimate  object  of  inquiry  determin- 
ing the  character  of  the  paper. — Groker  v.  Smith,  94 
Ala.  297.  It  was  competent  in  determining  this  matter 
to  ascertain  instructions  given  the  draughtsman. — 
Sharpe  v.  Hall,  86  Ala.  114.  The  circumstances  attend- 
ing the  execution  and  delivery  of  the  paper  all  indicate 
a  testamentary  intention. — Authorities  supra.  Delivery 
is  an  es*sential  part  of  the  deed. — Fitzpatrick  v,  Brigman, 
130  Ala.  454.  As  long  as  it  remains  under  the  control  of 
the  grantor  it  cannot  be  said  to  have  been  delivered. — 
9  A.  &  E.  Ency.  of  Law,  (2nd  Ed.)  p.  155-6.  The  deliv- 
ery must  be  made  during  the  lifetime  of  the  grantor. — 
Richardson  v.  Woodstock  Iron  Co.  It  may  be  shown 
that  the  deed  was  handed  to  the  grantor  for  a  particular 
purpose.  -Cherry,  et  al.  v.  Herring,  83  Ala.  462. 

SIMPSON,  J. — This  was  a  suit  by  the  appellees 
(plaintiffs),  in  the  nature  of  an  action  of  ejectment,  to 
recover  an  undivided  interest  in  certain  lands  formerly 
belonging  to  J.  J.  Griswold,  the  ancestor  of  both  plain- 
tiffs and  defendants.  The  plaintiffs  claimed  as  heirs 
at  law  of  said  J.  J.  Griswold,  and  the  defendants  claimed 
under  the  paper  set  out  in  the  record,  being  Exhibit  A 
to  the  deposition  of  George  S  .Rotten. 
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The  undisputed  evidence  is  that  said  J.  J.  G]fiswold 
signed  this  paper  in  the  presence  of  the  attesting  witness, 
and  at  that  time  delivered  it  to  his  daughter,  Amanda, 
one  of  the  grantees  named  in  the  paper,  telling  her  to 
put  it  away,  to  be  delivered  to  the  proper  parties  at  the 
time  of  his  death,  and  she  put  it  in  a  tin  box  and  kept  it 
until  she  was  married.  At  the  time  he  gave  it  to  her  he 
designated  a  tin  box  in  which  he  kept  his  valuable  pa- 
pers, and  said  "he  wanted  it  placed  there."  In  1896, 
after  Amanda  Griswold  had  married  and  gone  to  Texas, 
J.  J  Griswold  took  this  deed  out  of  the  tin  box  and  de- 
livered it  to  Susan  Griswold,  the  other  grantee,  telling 
her  that  it  was  to  be  given  to  the  proper  parties  at  his 
death.  She  put  the  deed  in  the  box,  in  which  were  kept 
valuable  papers  of  J.  J.  Griswold.  Said  Susan  Griswold 
testified  that  said  deed  was  in  her  possession  from  that 
time  until  after  the  commencement  of  this  suit  when 
she  handed  it  to  her  attorney ;  that  her  said  father  died 
in  1900;  that  she  lived  with  him,  kept  house  for  him, 
waited  on  him,  and  looked  after  his  papers  till  his  death ; 
that  "the  deed  in  question  was  kept  in  her  father's 
house,  in  a  trunk,  in  the  tin  box,  until  after  her  father's 
death,  except  at  such  times  as  she  and  her  father  went 
away  from  home  on  a  visit,  or  something  of  the  kind; 
that  at  such  times  as  they  went  away  from  home  they 
took  the  tin  box  with  them ;"  also  that  she  collected  the 
rents  of  the  land  in  question  during  the  years  1899  and 
1900,  and  gave  her  sister,  Amanda,  half  of  the  money, 
and  kept  the  remainder  herself,  and  has  so  continued  up 
to  this  time.  Mrs.  Turnipseed  testified  that,  in  Decem- 
ber, 1896,  she  saw  J.  J.  Griswold  open  a  tin  box,  and 
take  some  papers  from  it,  and  hand  them  to  Susan  Gris- 
wold, telling  her  that  they  were  deeds;  that  one  was  a 
deed  conveying  some  land  to  her  sister  Emma  (which  is 
shown  to  be  the  name  by  which  Amanda  Griswold  was 
called) ;  and  that  the  other  was  a  deed  to  her  brothers, 
Kinchen,  Ben,  and  Charlie.  "He  told  her  to  keep  the 
deeds  and  take  care  of  them,  and  at  his  death  to  deliver 
them  to  the  proper  parties."  She  also  testified  that  af- 
terwards J.  J.  Griswold  pointed  out  the  lands  to  her  as 
the  lands  he  had  given  to  his  daughters,  Susan  and  Em- 
ma.   G.  D.  Griswold,  a  brother  of  Susan,  testified  that 


Digitized  by 


Google 


328  SUPREME  COUET  tVoL 

[Strickland,  et  al.  v.  Grlswold,  et  al.] 

he  rented  the  lands  in  question  from  his  father,  and 
held  them  under  the  lease  till  after  his  death ;  that  he 
paid  the  rent  in  1899  and  1900  to  Susan  Griswold,  and 
she  surrendered  his  notes  to  him.  The  plaintiffs  intro- 
duced three  witnesses,  P.  D.  Moore  and  S.  B.  and  J.  O. 
Griswold,  who  testified  that  at  their  father's  house, 
shortly  after  his  death,  they  heard  Susan  (their  sister) 
state  that  "the  deed  in  question  was  kept  during  her 
father's  life  in  his  tin  box,  in  his  trunk,  with  his  other 
papers,  and  after  his  death  she  took  it  out  of  the  box 
and  gave  it  to  her  brother,  Kinchen.  This  is  denied  by 
Mrs.  Susan  (Griswold)  Strickland.    ' 

The  paper  marked  "Exhibit  A''  is  in  form  a  deed,  and 
has  nothing  in  it  to  indicate  that  it  was  intended  as  a 
will.  The  evidence  is  clear  and  uncontradicted  that  it 
was  delivered  by  J.  J.  Griswold  to  his  daughter,  the  ap- 
pellant, Susan  Griswold  Strickland,  with  instructions 
to  her  to  deliver  it  and  the  other  deed  to  the  proper  par- 
ties at  the  death  of  J.  J.  Griswold.  "The  delivery  of  a 
deed  by  the  grantor  to  a  third  person,  to  be  held  by  him 
and  delivered  by  the  grantee,  upon  the  grantor's  death, 
will  operate  as  a  valid  delivery,  where  there  is  no  reser- 
vation, on  the  part  of  the  latter,  of  any  control  over  the 
instrument." — 13  Vac.  569 ;  Oioen  v.  Williams,  114  Ind. 
179,  15  N.  E.  678,  684;  Stout  v.  Rayl,  146  Ind.  379,  45 
N.  E.  515,  517.  In  the  case  last  cited  the  court  reviews 
several  cases,  and  declares  that  such  a  deed  takes  effect 
from  the  instant  of  delivery,  and,  quoting  from  3  Wash- 
burn on  Keal  Property,  (5th  Ed.)  pp.  319,  320,  draws  the 
distinction  between  such  a  deed,  which  depends  merely 
upon  the  lapse  of  time  for  its  delivery,  and  an  escrow, 
which  is  dependent  upon  the  performance  of  some  con- 
dition, which  may  not  be  done. — Page  517.  In  our  own 
court,  in  a  case  where  the  grantor  delivered  a  deed,  con- 
veying lands  to  his  minor  children,  to  his  wife,  telling 
her  to  look  after  the  children  if  he  died  first,  and  that 
he  would  look  after  them  if  she  died  first,  it  was  held 
that  the  title  passed  eo  instante. — Arrington  v.  Arring- 
ton,  122  Ala.  510,  26  South.  152;  Williams  v.  Higgina,  69 
Ala.  517;  Ahney  v,  Moore,  106  Ala.  131,  18  South.  60. 

Even  if  such  a  delivery  could  be  denominated  an  es- 
crow, it  is  "firmly  established  that  a  deed  cannot  be 
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delivered  to  the  grantee  (or  one  of  them),  to  be  held  by 
him  as  an  escrow,  and  to  become  valid  and  binding  as 
a  conveyance  only  on  the  happening  of  an  event  to  trans- 
pire afterward."  Such  delivery  amounts  to  an  absolute 
delivery  of  the  deed,  and  while  -proof  may  be  allowed  to 
show  that  the  deed  was  not  really  delivered  to  said 
grantee,  and  that  he  came  into  possession  of  it  in  some 
improper  way,  after  it  had  been  delivered  to  a  third 
party  in  escrow,  yet,  if  the  delivery  was  in  fact  to  the 
grantee,  it  cannot  be  shown  that  it  was  in  escrow. — Cher- 
ry, kimith  &  Co.  v.  Herring,  83  Ala.  458,  3  South.  667; 
Shelby  v.  Tardy,  84  Ala.  327,  330,  4  South.  276;  Har- 
grave  v.  Melbourne,  86  Ala.  270,  272,  273,  5  South.  285; 
Tiedeman  on  Real  Property,  §  815.  There  is  nothing  in 
the  cases  cited  by  counsel  for  appellees  which  militates 
against  the  principles  above  set  forth. — Sharpe  v.  Hall, 
86  Ala.  110,  5  South.  497, 11  Am.  St.  Rep.  28,  was  one  in 
which  the  instrument  itself  reserved  "the  use,  control, 
and  consumption''  of  the  property  during  his  natural 
life,  and  was  kept  by  the  maker  until  her  death.  In 
Crocker  v.  Smith,  94  Ala.  295, 10  South.  258,  16  L.  R.  A. 
576,  the  instrument  itself  reserved  a  life  estate  and  en- 
joyment in  the  grantor  "and  for  the  payment  of  all 
my  just  debts,"  and  provided  that  it  was  to  take  effect  at 
his  death.  Xo  delivery  was  proved,  and  the  instrument 
was  admitted  to  probate  as  a  will.  In  the  case  of  Fitz- 
Patrick  v.  Brigman,  130  Ala.  450,  30  South.  500,  the 
instrument  was  simply  left  by  the  maker  of  it  in  the 
hands  of  his  atorney,  with  no  instructions  to  deliver  it 
to  any  one.  It  matters  not  where  the  deed  was  kept, 
alter  it  was  delivered  to  Mrs.  Strickland.  The  deliv- 
ery, being  completed,  conveyed  the  title,  though  the  en- 
joyment of  the  estate  was  postponed.  It  results  that 
the  court  erred  in  giving  the  geneial  charge  in  favor  of 
the  plaintiffs. 

Justice  Haralson  and  the  writer  are  of  the  opinion 
that  the  court  also  erred  in  refusing  to  give  the  general 
charge  in  favor  of  the  defendant;  but  the  other  mem- 
bers of  the  court  hold  that  it  was  a  question  to  be  sub- 
mitted to  the  jury  whether  or  not  the  deed  was  deliv- 
ered to  the  appellant  Susan  M.  Strickland. — Griswald 
V.  Griswold,  148  Ala.  239,  42  South.  554. 
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The  judgment  of  the  court  is  reversed,  and  the  cause 
remanded. 

Tyson,  C.  J.,  and  Dowdell,  Anderson,  Denson,  and 
McClellan,  JJ.,  concur.  Haralson  and  Simpson,  JJ., 
dissent  in  part. 


Henry  v.  Frohlichstein. 

Ejectment. 

(Decided  Feb.  14th,  1907.    43  So.  Rep.  126.) 

1.  Pleading;  Amendment;  Change  of  Parties. — Since  a  tenant   in 

common,  although  entitled  to  only  an  undivided  interest  in 
land,  may  try  the  title  thereto,  it  is  not  an  amendment  work- 
ing an  entire  change  of  parties  to  permit  plaintiff  to  strike 
from  the  complaint  the  words  "individually  and*  as  guardian 
for  a  lunatic,  and  for  the  use  of  said  lunatic"  co-tenant. 

2.  Appeal;  Objection  to  Introduction  of  Evidence  in  Trial  Court; 

Sufficiency,— One  desiring  to  take  advantage  of  the  provisions 
of  Section  1531,  Code  1896,  should  object  to  the  introduction 
of  the  deeds  because  not  corresponding  with  the  abstract  furn- 
ished, and  cannot  present  the  error  on  appeal  in  the  absence 
of  such  objection. 

3.  Trial;  Reception  of  Evidence;  Statement  of  Counsel  as  to  Ex- 

pected Proof;  Exclusion  of  Evidence, — Where  the  court  prop- 
erly admitted  a  deed  as  color  of  title  upon  statement  of  coun- 
sel that  proof  of  possession  under  it  would  be  made,  if  such 
proof  is  not  made,  the  party  objecting  to  its  introduction 
should  move  to  exclude  it,  if  he  desires  to  put  the  court  In 
error. 

4.  Appeal;  Taking  Objection  in  Trial  Court;  Necessity  of  ShouAng 

Same  in  Bill  of  Exceptions, — This  court  will  not  review,  on 
appeal,  objections  to  the  introduction  of  evidence.  In  the  ab- 
sence of  a  showing  in  the  bill  of  exceptions  that  objection  was 
offered  to  it  in  the  trial  court,  and  exception  reserved  to  the 
court's  action. 

5.  Ejectment;  Evideiice  of  Plaintiff's  Title;  Adverse  Possession.-^ 

Where  plaintiff  claimed  title  through  the  adverse  possession  of 
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her  father,  deeds  from  her  sisters  and  brothers  to  her  were 
admissible  to  show  that  whatever  possessory  title  her  father 
h^d  was  vested  in  her. 

6.  Evidetice;  Admissihility ;  Conclusion. — It  is  competent  in  an  ac- 

tion of  ejectment,  to  ask  a  witness  how  long  a  certain  person 
lived  on  the  land  "claiming  to  hold"  it  for  another  person 
named. 

7.  Adverse  Possession;  Color  of  Title;  What  Constittues;  Possession 

of  Part;  Claim  to  Whole, — In  order  to  constitute  a  deed  color 
of  title,  the  grantee  must  have  taken  possession  of  a  part  of 
the  land  therein  described,  claiming  title  thereunder  to  the 
whole. 

8.  Ejectment;  Directory   Verdict;  Evidence;  Jury   Question. — Evi- 

dence in  this  case  examined  and  stated  and  held  not  to  au- 
thorize a  direction  of  a  verdict  for  the  plaintiff,  as  the  ques- 
tion of  adverse  possession,  under  it,  was  one  for  the  jury. 

Appeal  from  Mobile  Circuit  Court. 

Heard  before  Hon  Samuel  B.  Browne. 

Action  in  the  nature  of  ejectment,  begun  by  Amelia 
Frolichstein  against  Mary  Henry,  the  facts  concerning 
which  are  sufficiently  stated  in  the  opinion  of  the  court. 
There  was  judgment  for  plaintiff  and  defendant  ap- 
peals.    Reversed  and  remanded. 

Ervin  &  McAleer^  for  appellant. — The  rule  being 
universal  that  a  plaintiff  in  ejectment  must  show  title 
back  to  the  government  or  to  some  one  in  possession,  the 
court  should  have  sustained  the  objection  to  the  deed 
made  by  Chandler  to  Peters. — Jdckson  Lumber  Go,  v. 
Mcrrrary.  137  Ala.  281 ;  Florence  B  &I.  Asso.  v.  Hchall, 
107  Ala.  531.  The  plaintiff  not  having  shown  actual  pos- 
session must  show  legal  title. — R,  R.  Co,  v,  Tutunler,  108 
Ala.  483.  A  mortgage  recorded  for  over  twenty  years 
was  presumed  to  be  satisfied. — Goodwin  v.  Baldwin, 
59  Ala.  128.  The  judgment  against  Peters  did  not  bind 
defendant  or  show  any  title  against  her. — Gamp  v,  For- 
rest, 13  Ala.  117.  The  court  should  have  sustained  ob- 
jection to  the  question  to  the  witness  Kimball. — Ash- 
ford  V.  Ashfordj  136  Ala.  640.  The  court  erred  in  per- 
mitting the  amendment. — Grump  v.  Wallace^  27  Ala. 
280;  Whitlow  v.  Echols,  78  Ala.  206;  Seelye  v.  Smith, 
85  Ala.  25;  Gates  v.  Beckwith,  112  Ala.  359;  Dake  v. 
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>>fAcvll,  39  South.  819.  A  plaintiff  whose  title  terminates 
pending  suit  cannot  recover. — Davis  v.  Curry ,  85  Ala. 
134 ;  Chandler  v.  Yost,  81  Ala.  411 ;  Hairstoii  v.  Dohhs, 
80  Ala.  589;  Soranton  v.  Ballard,  64  Ala.  402.  The 
statute  of  amendment  is  to  cure  insufficiently  or  de- 
fects in  pleading  and  not  to  introduce  new  causes  of 
action. — Mayhan  v,  Smitherman,  71  Ala.  567.  Plain- 
tiff's charge  required  a  finding  as  to  certain  lands  not 
sued  for  and  certainly  not  shown  to  have  been  in  pos- 
session of  plaintiff  and  is,  therefore,  (erroneous. — Ship- 
man  V.  Baxter,  21  Ala.  458;  Henry  v.  Brown ,  143  Ala. 
457;  Turner  v.  Stevenson,  2  L.  R.  A.  277. 

Gregory  L.  &  H.  T.  Smith,  for  appellee. — Although 
a  party  may  derive  his  title  to  different  parts  of  land 
frian  different  souices,  yet,  if  the  tracts  adjoin  each 
other  and  there  is  no  one  but  the  claimer  residing  there- 
on such  occupation  extends  the  possession  to  the  entire 
tract. — Ritch  v,  Braxton,  158  U.  S.  375;  Wharton  v. 
Bunting,  73  111.  16;  Harrison  v.  McDaniel,  2  Dana.; 
Hole  V.  Rittenhou'se,  25  Pa.  St.  491;  Alston  v.  Collins, 
2  Spear,  450.  One  holding  under  color  of  title  and  being 
in  possession  of  a  part  of  the  holding  only  is  not  con- 
fined to  his  possession  but  his  possession  is  referred  to 
his  color  of  title  provided,  the  land  is  contiguous. — An- 
niston  City  Land  Co.  v.  Edmondson,  127  Ala.  460; 
Smith  •;.  Kyscr,  115  Ala.  459;  Zunddl  v.  Baldwin,  lit 
Ala.  335 ;  Burke  v.  Mitchell,  78  Ala.  61 ;  Ryan  v.  Kirk- 
patricvk,  66  Ala.  332;  Brady  v.  Huff,  75  Ala.  80;  Chil- 
dress V.  Calloway,  76  Ala.  128;  Eunng  t\  Burnett,  11 
Peters,  41;  Simmons  Creek  Coal  Co.  v.  Doran,  142  U. 
S.  417.  The  court  did  not  err  in  allowing  the  amend- 
ment.— Borland  v.  Wcstervitch,  140  Ala.  283 ;  Sedgwick 
&  Waite  on  Trial  and  Title  to  Land,  Sec.  300  and  note. 
The  court  did  not  err  with  reference  to  Kimball's  tes- 
timony.— Borland  v.  Westervitch,  supra. 

SIMPSON,  J. — This  was  a  statutory  action  of  eject- 
ment, originally  brought  by  the  appellee,  "individually 
and  as  guardian  of  Fannie  Frolii^hstein,  a  lunatic,  and 
for  said  lunatic's  use,"  against  the  appellant.  During 
the  progress  of  the  case  the  complaint  was  amended  by 
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striking  out  the  words  "individually  and  as  guardian  of 
Fannie  Frolichstein,  a  lunatic,  and  for  said  lunatic's 
use,"  thus  converting  the  action  into  the  suit  of  the 
plaintiff  alone  in  her  individual  capacity.  Appellant 
claims  that  this  was  introducing  a  new  cause  of  action, 
and  not  allowable,  and  that  the  allowance  of  it  was 
fatal  to  the  right  of  the  plaintiff  to  recover.  Section 
3331  of  the  Code  of  1896  has  been  construed  by  this  court 
to  allow  any  amendment,  by  striking  out  or  adding  par- 
ties or  otherwise,  with  the  only  limitation  that  "there 
must  not  be  an  entire  departure  from  the  process,  an 
entire  change  of  parties,  or  the  introduction  of  an  en- 
tirely new  cause  of  action." — (Zanders  v.  Knox,  57  Ala. 
80,  83;  Berry  v.  Ferguson,  58  Ala.  314,  316;  Harris  v. 
Swauson,  62  Ala.  299;  iiou,  E-rpress  Co,  i\  BouUemct, 
100  Ala.  275,  278,  13  South.  941;  Lowery  v.  R(jwland, 
104  Ala.  420,  426,  16  South.  88;  Lucas  i\  Pittman,  94 
Ala.  616,  620,  10  South.  603;  Weeden  v.  Jones,  106  Ala. 
336,  339,  17  South.  454.  A  comparison  of  the  facts 
in  the  foregoing  cases  shows  that  the  amendment  in  this 
case  did  not  introduce  a  new  cause  of  action,  as  con- 
tended by  the  appellant.  The  plaintiff,  as  tenant  in 
common,  is  entitled  to  try  the  title  to  the  property,  just 
as  all  the  parties  originally  could.  The  fact  that  she  is 
entitled  to  only  an  undivided  interest  of  the  property 
does  not  change  the  cause  of  action,  within  the  statute 
of  amendments. — Dorian  v,  Westervitcjiy  140  Ala.  284, 
294,  37  South.  382,  103  Am.  St.  Rep.  35. 

The  defendant  (appellant)  makes  the  point  that  the 
evidence  introduce<l  by  the  appellee  (plaintiff)  did  not 
correspond  with  the  abstract  of  title  which  had  been 
furnished  to  defendant  by  plaintiff.  We  do  not  find  that 
objection  was  made  to  the  introduction  of  the  evidence 
on  thai  gnnind,  but  the  only  way  in  which  it  seems 
to  have  been  brought  up  was  that  the  defendant  offered 
the  abstract  in  evidence,  and  it  is  not  set  out  in  the  bill 
of  exceptions,  but  it  is  merely  stated  that  it  contained 
certain  statements.  If  the  defendant  had  desired  to 
take  advantage  of  the  provisions  of  section  1531  of  the 
Code  of  1896,  he  should  have  objected  to  the  introduc- 
tion of  the  deeds  on  that  ground. — L,  d  N.  R,  R,  Co.  r, 
Massey,  136  Ala.  156,  33  South.  896,  96  Am.  St.  Rep.  17. 
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The  defendant  objected  to  the  introduction  of  the 
deed  from  Daniel  Chandler  to  Fred  Peters,  on  the 
ground  that  it  had  not  been  shown  that  Chandler  ever 
had  possession  of  or  title  to  the  land.  The  plaintiff 
then  stated  "that  he  expected  to  show  possession  under 
the  deed  in  question  for  more  than  40  years,  and  also 
that  Chandler  claimed  under  Mr.  Thomas  Henry,  and 
that  Henry  knew  that  fact,  and  was  the  same  Henry 
under  whom  the  defendant  was  now  claiming."  It  is 
true  that,  when  a  deed  is  offered  as  color  of  title,  it  is 
incumbent  on  the  party  who  offers  it  to  show  that  the 
purchaser  entered  and  claimed  under  it. — Nat.  Bank  of 
Augmta  v.  BaJc-er  Hill  Iron  Co.,  108  Ala.  636,  '.!) 
South.  47.  Yet,  on  the  statement  made  by  counsel,  the 
c;(»urt  could  in  its  discietion  admit  the  deed,  and,  if  the 
promised  proof  was  not  afterwards  made,  the  defendant 
should  have  moved  to  exclude  the  deed,  if  he  desired  to 
insist  upon  that  point.  What  has  just  been  said  applies, 
also,  to  the  objection  to  the  introduction  of  the  mort- 
gages from  Peters  to  Frolichstein. 

The  bill  of  exceptions  does  not  show  that  any  objec- 
tion was  offered  by  the  defendant  to  the  introduction 
of  the  "certified  copy  of  the  record  and  judgment  in- 
cluding a  writ  of  possession  by  Frolichstein  against  Pe- 
icrsj.-'  The  plaintiff  was  seeking  to  show  by  evidence 
that  a  title  had  matured  in  her  father  by  adverse  pos- 
session, and  it  was  proper  to  show  that  whatever  pos- 
S'r's^ovy  title  had  been  held  by  her  father  had  vested  in 
her.  Hence  it  was  proper  to  admit  the  deeds  from  her 
sisters  and  brother  to  her. 

The  question  to  the  witness  Leroy  Kimball,  "How 
long  did  he  live  on  it  claiming  to  hold  for  Frolichstein?'' 
was  proper,  and  the  objection  to  it  properly  overruled. 
The  court  holds  that  this  is  not  equivalent  to  the  ques- 
tion as  to  whether  a  third  party  knew  a  thing,  as  in  the 
case  of  Ashford  v.  Ashford,  136  Ala.  633,  640,  34  South. 
10,  96  Am.  St.  Rep,  82,  but  has  been  recognized  as  al- 
lowable under  previous  decisions  of  this  court. — Eagle 
d  Phoenix  Co,  r.  Gibson,  62  Ala.  369.  The  same  ques- 
tion to  the  witness  Cox  comes  under  the  same  category. 
Besides,  he  did  not  answer  it. 
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The  defendant  had  brought  out  evidence  of  the  pro- 
ceedings in  court  by  which  the  interest* of  Fannie  Fro- 
lichstein had  ben  conveyed  to  Fiebleman,  and  it  was 
not  erroneous  to  allow  the  plaintiflf  to  prove  that  said 
interest  had  passed  from  Fiembleman  to  the  plaintiflf, 
Amelia  Frolichstein.  But,  froiii  what  has  been  hereto- 
fore said  on  the  amendment  of  the  complaint,  it  is  evi- 
dent that  the  evidence  did  not  affect  the  case. 

The  court,  at  the  instance  of  the  plaintiflf,  gave  the 
general  charge  in  favor  of  the  plaintiflf  as  to  a  portion 
of  the  laud  sued  for,  and  therein  set  forth.  The  defend- 
ant assigns  this  as  error,  and  the  plaintiflf  contends  that 
it  was  proper,  and  that,  as  a  consequence,  any  errors 
that  may  have  been  committed  were  errors  without  in- 
jury. Hence  it  becomes  necessary  to  analyze  the  tes- 
timony. The  land  described  in  the  charge  and  in  the 
verdict  consists  of  the  E.  1-2  of  section  26,  and  W.  1-2 
of  section  25  (which  according  to  the  testimony  of  the 
surveyors  constitutes  what  is  known  as  "section  37"), 
the  S.  E.  1-4  of  section  24,  and  N.  E.  1-4  of  section  25. 
Nothing  is  said  by  any  of  the  witnesses  about  either 
of  the  grantees,  mentioned  in  either  of  the  deeds,  enter- 
ing into  possession  under  the  deed ;  but,  admitting  that 
evidence  that  a  party  held  the  deed  and  at  the  same  time 
was  in  possession  of  a  part  of  the  land  described  is  suf- 
ficient to  infer  that  he  was  holding  under  the  deed,  yet, 
in  order  to  constitute  either  deed  color  of  title,  it  is  at 
least  necessary  to  prove  that  the  party  to  whom  it  was 
made  was  in  possession  of  some  part  of  the  land  and 
claiming  it  all. — Nat,  Bank  of  Augnnta  i\  Baker  Hill 
Iron  Co.,,  108  Ala.  636,  639,  19  South.  47. 

The  first  deed  introduced  is  that  of  Chandler  to  Pe- 
ters— Exhibit  A.  That  deed  describes  section  37  and 
S.  E.  1-4  of  section  24 ;  also  "N.  W.  Div.  A.  of  fraction 
25,  and  Div.  A.  of  frac.  section  25,  containing  5  acres." 
Whether  the  first  call  as  to  section  25  was  meant  for 
fractional  section,  or  where  "Div.  A  of  frac.  section  25" 
is,  the  record  does  not  show.  So  that  deed  could  not  fur- 
nish color  of  title  to  any  land  in  section  25,  except  what 
was  comprehended  in  section  37,  and  in  order  to  show 
color  of  title  to  that  which  is  described,  it  was  necessary 
to  show  possession  of  some  part  by  Peters,  and  that 
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he  claimed  the  entire  tract.  The  evidence  on  that  point 
was  that  Peters,  about  1866,  lived  "on  the  right-hand 
side  of  Rapid  creek,  one  of  the  prongs  of  Dog  river,  in 
range  2,  but  don't  remember  the  township,  and  built  a 
house  there;  remained  there  till  1871,  or  '72,  when  he 
was  served  with  notice  from  Frolichstein  to  move  away, 
and  he  did  so.  A  man  named  Browning  took  possession, 
and  held  it  for  Frolichstein  until  1876  of  '77,  when  he 
was  served  with  notice  (from  witness),  and  left."  Ac- 
cording to  another  witness,  Peters  lived  "on  section  25" 
about  48  years;  had  about  15  or  20  acres  in  cultivation, 
claimed  it  as  his,  and  remained  there  25  or  30  years, 
and  a  man  named  Browning  (who  the  witness  thinks 
"held  for  Frolichstein,"  he  said  so)  did  not  live  on  the 
place,  but  lived  "on  the  S.  1-2— the  W.  1-2  of  section  24," 
and  remained  there  six  or  seven  years,  and  a  colored 
man  lived  on  section  25  at  the  same  time,  and  "he  held 
for  FroHehstein."  The  witness  Kimball  says  Peters 
lived  "down  on  Dog  river,  township  5,  range  2  west.  He 
was  cutting  wood,  bringing  it  to  town,  and  Frolichstein 
was  selling  it;  do  not  know  from  what  portion  or  sec- 
tion of  land  he  cut  wood;  only  know  the  wood  was 
brought  from  Dog  river."  Witness  Dock  Smith  says 
Pesters  lived  "on  Dog  river  and  cultivated  land  on  sec- 
tions 24  and  25  from  about  1860  till  about  the  70's.  He 
cultivated  15  or  20  acres,  and  cut  wood  from  sections  28 
and  23.  He  had  a  man  on  section  27  who  cut  wood  and 
cultivated  in  N.  E.  1-4  of  section  26.  All  of  the  land 
was  open,  unfenced,  piney  woodland,  except  where  Pe- 
ters lived,  and  except  in  section  26.  It  was  not  called 
2r»  and  27.  It  was  called  37."  The  witness  Williams 
was  employed  by  Fiebleman  and  paid  by  Miss  Frolich- 
stein to  put  up  warnings  against  trespassers  on  lands 
in  that  neighborhood,  but  he  cannot  say  what  particu- 
lar portions. were  posted;  thinks  the  "lands  were  sepa- 
rated— not  all  in  one  batch."  He  does  not  say  when  this 
was  done,  except  that  it  was  after  Frolichstein 's  death. 
Tlie  remaining  witness  could  not  describe  the  land  on 
wliich  Peters  and  Bro^\^ling  live<l,  nearer  than  that  it 
was  "on  Dog  river,"  and  it  was  called  the  "Frolichstein 
place,"  or  it  was  at  the  "three  forks,"  or  that  he  was 
living  "between  the  L.  &  N.  R.  R.  and  the  river,"  and 
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the  map  does  not  show  an  "L.  &  N.  B.  B."  So  it  is  evi- 
dent that,  not  only  was  there  a  failure  of  color  of  title 
as  to  the  N.  E.  1-4  of  section  25,  but  as  to  the  remainder 
of  the  land  the  proof  was  not  so  definite  and  conclusive 
as  to  what  land  Peters  was  in  possession  of,  to  authorize 
the  court  to  take  the  consideration  of  that  question  from 
the  jury  as  to  Peters'  possession. 

The  next  is  the  deed  of  Peters  to  Simon  Frolichstein 
(Exhibit  B)  which  does  not  describe  any  of  the  lands 
included  in  the  charge.  It  does  mention  "Frac.  N. 
E.  1-4  of  sec.  25,"  but  does  not  state  in  what  township 
it  is,  and  the  other  lands  therein  mentioned  are  said  to 
be  in  section  13  and  section  39 ;  one  of  these  last  being 
in  range  2  and  one  in  range  1.  So  this  deed  cannot  ope- 
rate as  color  of  title  to  any  land. 

The  next  paper  offered  is  a  mortgage  from  Peters  to 
Simon  Frolichstein  (Exhibit  C),  dated  April  24,  1867, 
which  describes  the  land  as  section  37,  bounded  on  the 
east  by  Dog  river,  etc.,  and  the  S.  E.  1-4  of  section  24 
(with  other  property  not  involved  in  this  suit),  from 
which,  according  to  the  map  in  evidence,  the  greater 
part  of  N.  E.  1-4  of  section  25  is  omitted,  even  allowing 
that  the  mention  of  the  boundary  could  extend  section 
37  into  said  N.  E.  1-4  of  section  25  at  all.  There  is 
nothing  to  show  that  this  mortgage  was  ever  foreclosed, 
or  that  possession  was  taken  of  the  land  on  default  of 
payment.  On  the  contrary,  the  mortgage  being  in  pos- 
session of  the  plaintiff,  and  no  showing  that  anything 
was  done  under  it  for  more  than  20  years,  the  presump- 
tion would  be  that  it  was  paid. 

The  lease  of  the  small  five-acre  tract  by  Peters,  and 
the  release  of  dower  by  Mrs.  Chandler,  also  the  quit- 
claims of  all  interest,  not  describing  any  lands — Exhib- 
its H  and  I — do  not  show  anything  about  the  possession 
of  the  land  in  question.  Besides  the  fact,  heretofore 
noticed,  that  a  portion  of  the  land  is  not  described  in 
the  instruments  claimed  as  color  of  title,  it  will  be  seen 
that  the  evidence  is  not  at  all  definite  as  to  just  what 
land  either  Peters  or  Browning  was  in  possession  of. 
Dog  river,  of  course,  does  not  designate  any  particular 
section,  and,  when  it  is  said  that  Peters  lived  on  sec- 
tion 25,  there  is  nothing  to  show  what  part  of  the  sec- 
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tion;  and,  while  Browning  is  placed  on  section  24,  the 
witness  distinctly  states  that  it  was  on  the  west  side, 
while  the  only  part  of  24  claimed  is  the  8.  E.  1-4.  There 
is  no  direct  proof  of  any  possession  by  either  of  the 
Frolichsteins,  but  merely  statements  that  Peters  was  no- 
tified to  leave  by  Simon  Frolichstein,  and  that  some  of 
the  parties  who  held  possession  of  undescribed  lands 
claimed  to  hold  for  him,  and  that  Amelia  Frolichstein 
sent  a  man  to  put  up  notices;  but  he  could  not  testify 
where  he  put  them,  except  on  some  of  the  detached  por- 
tions not  claimed  in  this  suit.  There  is  no  proof  as  to 
who  has  been  in  possession  since  Browning  left  about 
1877,  and  one  of  the  witnesses  states  that  he  does  not 
know  of  any  one  living  there  since  that  time.  These  be- 
ing the  facts,  the  court  erred  in  giving  the  general 
cliarge  in  favor  of  the  plaintiff. 

The  judgment  of  the  court  is  reversed,  and  the  cause 
remanded. 

Tyson,  C.  J.,  and  Harai^on  and  Dbnson,  J  J.,  concur. 


Scheideggrer,  et  al.  v.  Terrell. 

Ejectment. 

(Decided  Dec.  20th,  llXKi.    43  So.  Rep.  26.) 

Evidence:  Proof  of  Pedigree;  Declarations;  AdmisHibility. — ^To 
render  competent  the  declarations  of  a  person  with  resjieet  to 
tlie  i)edlgree  of  another  person,  it  is  necessary  to  show  that  the 
declarant  was  a  member  of  the  family  to  wlrich  it  is  sought 
to  attach  the  third  person. 

Same. — Where  it  was  shown  that  the  person  testifying  lived  In 
Switzerland,  and  that  his  mother  died  there,  his  testimony 
stating  that  his  mother  stated  that  her  sister  lived  In  the  United 
States,  and  that  she  used  to  receive  letters  from  her,  but  that 
his  knowledge  of  the  fact  that  dec'edent's  maiden  name  was 
the  family  name  of  his  mother  and  that  decedent  married,  was 
from  documents  received  from  Alabama,  does  not  show  a  -dec- 
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laration  of  his  mother,  that  decedent  was  a  member  of  her 
family,  and  was  inadmissible  to  show  whether  the  decedent, 
dying  while  living  in  Alabama,  was  a  sister  of  the  mother  of 
the  witness,  who  died  in  Switzerland. 

Appeal  from  Mobile  Circuit  Court. 

Heard  before  Hon.  Samuel  B.  Browne. 

lOjectnient  by  Rudolph  Scheideger  and  others  against 
Joshua  D.  Terrell.  From  a  judgment  of  nonsuit,  plain- 
tiffs appeal.    Affirmed. 

S(»e  39  South.  172. 

Frederick  Sheidegger,  in  answer  to  interrogatory  pro- 
pounded to  him  in  this  cause,  among  other  statements, 
said:  "I  live  in  Berne,  Switzerland.  I  speak  German. 
I  did  not  know  Magdalena  Kronenberg,  who  formerly 
lived  in  Mobile,  Ala.,  personally;  but  my  mother  did." 
The  following  parts  of  his  interrogatories  were  stricken 
on  motion  of  the  defendant :  "My  mother  used  to  speak 
of  her  to  us  children,  and  frequently  to  remark  that  her 
sister  was  in  the  United  States,  and  she  received  letters 
from  her.  From  documents  in  the  English  language 
which  I  have  seen,  and  which  were  correctly  translated 
to  me,  T  know  that  Magdalena  Kronenberg's  maiden 
name  was  Bitter,  and  that  she  was  married  to  Edward 
Kronenberg  in  1858  in  Mobile  by  J.  B.  Eastburn,  a  jus- 
tice of  the  peace.  From  such  documents  I  know  that 
Magdalena  Kronenberg,  born  Bitter,  died  in  July,  1865, 
at  48  Spring  Hill  Boad,  Mobile,  Ala.  Magdalena  Kron- 
enberg (or  Madeline  as  I  understand  it  to  be  in  English) 
left  no  issue  of  her  body,  but  surviving  her  remained 
the  following:  Myself,  my  brother  Simon,  and  Budolph 
Scheidegger,  we  being  neph(*ws  of  the  deceased,  Magda- 
lena Kronenberg,  and  Elizabeth  Bitter,  also  a  niece.  My 
mother,  who  was  a  sister  of  Magdalena  Kronenberg,  and 
Elizabeth  Bitter,  whose  father  was  a  brother  of  Magda- 
lena Kronenberg.  My  mother  and  her  father  are  both 
deceased.  The  three  persons  above  named,  together 
with  myself,  are  next  of  kind  to  the  deceased,  Magda- 
lena Kronenberg.  Magdalena  Kronenberg's  maiden 
name  was  Bitter,  and  her  father,  TTlreich  Bitter,  bap- 
tized at  Trachs(»lwald,  October  19,  1789,  and  who  was 
buried  there  April  4,  1837.    Her  mother  was  Maria  Zur- 
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cher,  baptized  at  the  same  place  October  13, 1799,  Mag- 
dalena  Kronenberg,  born  Ritter,  was  baptized  at  the 
same  place  July  11,  1824."  Rudolph  Scheidegger  an- 
swered the  interrogatories  in  practically  the  same  man- 
ner as  did  the  other  witness,  and  the  answers  to  the 
above  interrogatories  above  set  out  were  suppressed. 
The  testimony  of  Johann  Baertschi  was  that  he  an- 
swered from  English  documents  translated  to  him.  He 
also  testified  that  with  the  intimate  family  relationship 
between  himself  and  the  family  of  Ritter,  he  did  not 
know  the  original  Magdalena  Kronenberg.  All  this  tes- 
timony having  been  suppressed,  the  plaintiff  took  a  non- 
suit, with  bill  of  exceptions. 

Ervin  &  McAleer,  and  John  R.  Thompkins,  for  ap- 
pellant.— As  to  pedigree  hearsay  testimony  is  admis- 
sible.— Wigmore  on  Evidence,  sec.  1480 ;  1  Greenleaf  on 
Evidence,  114;  1  Rice  on  Evidence,  413;  Rowland  v. 
Ladiga,  21  Ala.  9;  Cherry  v.  The  State,  68  Ala.  30;  Elds 
t\  The  State,  124  Ala.  70.  The  rule  as  to  filiation  is 
laid  down  in  Weatherford  v.  Weathcrford,  20  Ala,  554; 
see  also  15  A.  &  E.  Ency.  of  Law  (2nd  Ed.  p.  315).  The 
declarations  of  a  person  since  deceased  that  he  was  go- 
ing to  visit  relatives  at  a  certain  place  are  admissible  to 
show  that  the  family  had  relatives  there. — 1  Greenleaf 
(6th  Ed.)  201  ;  RmscUtrm  v,  Ncshit.  2  M.  &  R.  554.  We, 
therefore,  insist  that  the  court  erred  in  suppressing  the 
deposition. 

Gregory  L.  &  H.  T.  Smith,  and  Stewart  Brooks,  for 
appellee. — As  to  genealogy  hearsay  evidence  is  never  ad- 
missible except  to  prove  declaration  of  deceased  per- 
sons.— White  t\  St  rather,  11  Ala.  724.  A  witness  can- 
not give  his  opinion  of  the  effect  of  the -declaration  but 
can  nolv  repeat  the  declarations  as  made. — Rogers  v. 
Dcbardehhen,  97  Ala,  156;  Cherry  i\  The  State,  68  Ala. 
29;  1  Greenleaf,  103;  Taylor  on  Evidence,  648;  16  Cyc. 
p.  1123  and  1130.  A  witness  not  a  member  of  the  fam- 
ily cannot  tetsify  at  all  as  to  the  family  reputation. — 16 
Cyc.  1224  and  1233.  It  must  affirmatively  appear  that 
the  declarant  actually  knew  the  facts. — 16  Cyc.  1229.  It 
is  within  the  discretion  of  the  nisi  prius  court  to  grant 
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or  refuse  a  continuance. — Humes  v.  O'Brieny  74  Ala.  78 ; 
Spann  t\  Torhitt,  130  Ala.  541 ;  Stephens  v.  The  Stdte^ 
138  Ala.  72;  Kroell  v.  The  State,  139  Ala.  11. 

SIMPSON,  J.— This  is  an  action  of  ejectment  (under 
the  statute)  for  the  recovery  of  certain  real  estate,  the 
plaintiffs  claiming  as  the  heirs  of  one  Madeline  Kron- 
enberg,  wife  of  Edward  Kronenberg.  The  point  of  con- 
tention is  whether  or  not  said  Madeline  Kronenberg  is 
identified  as  the  same  person  as  Madeline  Bitter,  who 
left  Switzerland  years  ago  and  came  to  the  United 
States.  The  court  below  excluded  certain  parts  of  cer- 
tain depositions,  a  nonsuit  was  taken,  and  this  appeal 
thereon. 

The  contention  of  the  appellant  is  that  those  parts 
of  the  depositions  which  were  suppressed  should  have 
been  admitted,  under  the  rules  of  law,  which  permit 
hearsay  testimony  to  a  certain  extent  in  matters  of 
pedigree.  The  principles  of  law  are  few  and  well  un- 
derstood on  this  question,  to- wit:  That,  in  matters  of 
pedigr^H'.  the  general  repute  in  the  family  may  be  testi- 
fied to  by  a  member  of  the  family ;  also  that  declarations 
by  the  deceased  himself,  and  declarations  by  persons 
who  are  shown  by  other  evidence  to  be  members  of  the 
family,  may  be  proven,  provided  such  members  are  dead. 
Such  declarations  by  members  of  the  family  must  be 
made,  either  upon  what  said  members  know  to  be  the 
general  repute  in  the  family,  or  on  what  said  members 
have  heard  other  members  of  the  family  say.  A  declara- 
tion which  merely  expresses  information  collected  from 
persons  not  qualified  to  be  declarants,  or  from  other 
sources  than  family  tradition,  or  the  statements  of  other 
members  of  the  family  who  knew  the  facts,  is  not  ad- 
missible. It  is  also  true  that,  where  a  delcaration  of  a 
member  of  the  family  is  sought  to  be  proved,  the  declara- 
tion itself  should  be  proved,  and  not  the  declaration  of 
the  witness  from  it.— 1  Elliott  on  Evidence,  §§  336,  371; 
Stei/n  V.  Bowman,  13  Pet.  (US.)  209,  10  L.  Ed.  129; 
Chapman  v.  Chapman,  2  Conn.  347,  7  Am.  Dec.  277; 
Jfwkson  V.  Browner,  18  Johns  (N.  Y.  37;  Wise  v.  Wynn, 
59  Miss.  588,  42  Am.  Rep.  381;  Young  v.  State,  (Or.) 
59  Pac.  812,  47  L.  K.  A.  548;  16  Cyc.  1130,  1228,  1229; 
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22  Ency.  Law,  pp.  641,  642,  650;  In  re  Hurlhurt's  Es- 
tate, 68  Vt.  366,  35  Atl.  77,  35  L.  R.  A.  794,  800;  Rogers 
V.  De  Bardeleben  Goal  &  Iron  Co.,  97  Ala.  154,  156,  12 
South.  81. 

The  testimony  of  Frederick  Scheidegger  shows  that 
he  had  no  personal  knowledge  at  all  of  Magdalena  Rit- 
ter,  or  of  Madeline  Kronenberg.  While  he  states  that 
his  mother  used  to  "speak  of  her  to  us  children,"  yet, 
when  he  came  to  relate  what  his  mother  actually  said, 
it  was  simply  that  "her  sister  was  in  the  United  States," 
and  that  she  "used  to  receive  letters  from  her."  There 
is  no  fact  in  his  testimony,  no  repute  in  the  family,  and 
no  declaration  of  any  member  of  the  family,  which  tends 
to  show  that  Magdalena  Ritter  and  Madeline  Kronen- 
berg were  one  and  the  same  person.  He  states  distinctly 
that  his  knowledge  of  the  fact  that  Madeline  Kronen- 
berg's  maiden  name  was  Ritter  and  that  she  married 
Kronenberg  was  from  the  documents  from  Mobile  in 
the  English  language,  which  has  been  translated  to  him. 
Hence  these  parts  of  his  testimony  noted  as  "stricken," 
being  evidently  derived  from  these  sources,  were  proper- 
ly suppressed. 

The  point  of  the  third  ground  of  objection  to  this 
testimony  is  not  that  the  person  making  the  declara- 
tions, to- wit,  the  mother  of  the  witness,  is  not  shown  to 
be  a  member  of  the  family  of  Madeline  Kronenberg,  for, 
of  course,  that  is  the  thing  to  be  proved  by  the  state- 
ments, and  it  would  be  only  necessary  to  show  that  the 
declarant  was  a  member  of  the  family  to  which  it  is 
sougtht  to  attach  Madeline  Kronenberg  by  her  state- 
ments; but  the  point  is  that  the  "hearsay  statements 
do  not  consist  of  declarations"  of  such  a  person  having 
knowledge  of  the  facts.  If  the  witness  had  testified  that 
he  had  often  heard  his  mother  say  that  she  had  a  sister 
living  in  Mobile,  Ala.,  whose  name  was  Madeline  Kron- 
enberg, and  that  her  husband  was  named  Edward  Kron- 
enberg, and  that  they  called  her  Madeline,  in  English, 
in  place  of  Magdalena,  as  she  was  originally  called,  then 
that  would  have  been  properly  admitted  as  a  statement 
of  a  member  of  the  family;  but,  as  before  shown,  the 
witness  does  not  testify  to  any  such  statements,  but  only 
to  his  own  inferences  that  Madeline  Kronenberg  was 
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"born  Ritter,"  etc.,  because  his  mother  said  that  she  had 
a  sister  in  the  United  States  and  he  had  seen  certain 
translations  of  English  documents  from  Mobile. 

Under  the  same  principles,  those  parts  of  the  testi- 
mony of  Rudolph  Sheidegger  hereinbefore  noted  as  "sup- 
presso;!''  were  properly  excluded  by  the  court,  as  were 
also  those  portions  of  the  deposition  of  Johann  Baerts- 
chi  noted  herein  as  "suppressed." 

These  are  all  the  points  noted  in  the  brief  of  appel- 
lant. 

The  judgment  of  the  court  is  affirmed. 

Tyson,  C.  J.,  and  Haralson  and  Denson,  J  J.,  concur. 


Buford  V.  Christian. 

Trespass  Qnare  Clausum  Fregit. 
(Decided  Jan.  2,  1907.    42  So.  Rep.  997.) 

Appeal;  Harmless  Error;  Pleading. — Any  error  In  striking  spe- 
cial pleas  is  rendered  harmless  where  the  matters  set  up  there- 
in were  admitted  under  the  general  issue. 

Same;  Admission  of  Evidence. — Defendant  was  not  prejudiced 
by  the  admission  of  evidence  as  to  his  acts  on  the  land  after 
the  commencement  of  the  suit  where  the  recovery  was  for 
nominal  damages  only. 

Same;  Failure  to  Present  Question  Below. — Where  instructions, 
if  misleading,  could  have  been  cured  by  requested  instructions 
in  the  court  below^,  but  no  such  request  was  made,  it  was 
harmless  error  to  give  them. 

Trespass ; Right  of  Action;  Plaintiff's  Possession. — ^The  fact  that 
plaintiff*s  tenant,  without  notice  to  plaintiff,  attorned  to  the 
defendant,  did  not  destroy  plaintifTs  possession  so  as  to  pre- 
clude her  from  maintaining  an  action  of  trespass. 

Trial;  Instructians ;  AppUcation  to  Evidence. — Where  the  evi- 
dence showed  that  the  defendant's  acts  were  not  acts  of  ad- 
verse possession  but  were  purely  trespasses,  it  was  proper  to 
refuse  an  instruction  to  the  effect  that  there  should  be  a  ver- 
dict for  the  defendant  if  he  was  in  adverse  possession  of  the 
lands. 
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6.  Appeal  and  Error;  Trial  Court's  Discretion. — ^The  action  of  the 
presiding  judge  whether  he  certifies  or  refused  to  certify  un- 
der the  provisions  of  Section  1326  of  the  CJode,  so  as  to  fix  the 
amount  of  costs  on  plaintiff  in  excess  of  the  amount  of  judg- 
ment or  not,  is  not  reviewable  on  appeal ;  nor  can  the  action 
of  the  Judge,  as  to  such  matter,  be  controlled  by  mandamus. 

Appeal  from  Madison  Circuit  Court. 

Heard  before  Hon.  Paul  Speake,  Special  Judge. 

Action  by  Anna  V.  T.  Christian  against  John  William 
Buford.  From  a  judgment  in  favor  of  plaintiff,  defend- 
ant appeals.    Affirmed. 

This  was  an  action  of  trespass  to  realty,  and  contained 
a  number  of  counts  not  necessary  to  be  here  set  out.  It 
is  not  deemed  necessary  to  set  out  the  pleas  that  were 
stricken,  as  the  matters  therein  set  up  were  permitted 
to  be  introduced  under  the  general  issue,  which  was 
that  the  defendant  was  in  the  quiet  possession  of  the 
land  on  which  trespass  was  charged,  and  was  cultivating 
the  same  when  the  plaintiff  entered  upon  said  land, 
ploughed  up,  trampled  down  and  destroyed  the  plain- 
tiff's crop  and  erected  a  wire  fence  across  said  land.  The 
evidence  tended  to  support  the  plaintiff's  contention  as 
to  the  ownership  of  the  land,  and  there  was  evidence 
tending  to  support  the  defendant's  contention,  that  at 
the  time  of  the  alleged  trespass  he  was  in  possession  of 
the  land.  It  was  shown  that  one  Baker  became  the  ten- 
ant of  plaintiff,  but  without  notice  thereof,  paid  the  rent 
to  the  defendant.  The  court,  at  the  request  of  the  plain- 
tiff,gave  the  following  charges :  11.  I  charge  you  gen- 
tlemen, that  as  a  matter  of  law,  James  Baker  while  in 
possession  of  the  lands  in  dispute  as  tenant  of  Mrs.  Troy 
or  the  tenant  of  Mrs.  Christian  could  not  surrender 
possession  of  the  same  to  the  defendant  so  as  to  vest  him 
with  such  possession  as  would  in  law  defeat  this  action, 
without  the  consent  of  the  landlord  from  whom  he  rent- 
ed the  same.  Charge  12.  I  charge  you  as  a  matter  of 
law  that  even  if  the  defendant  had  made  an  agreement 
with  James  Baker,  at  a  time  when  he  was  the  tenant 
either  of  Mrs.  Troy  or  of  Mrs.  Christian,  whereby  the 
defendant,  Buford  was  to  work  certain  other  land  in 
consideration  of  which  the  said  Baker  was  to  hold  and 
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work  the  lands  in  dispute  until  the  termination  of  the 
four  year  lease  and  such  agreement  was  oral  and  not  in 
writing  the  same  was  void,  and  even  had  such  agreement 
been  made  in  writing,  between  the  said  Baker  and  the 
defendant,  without  the  knowledge  and  consent  of  the 
person  from  whom  Baker  rented  said  lands,  the  same 
would  not  constitute  a  defense  to  this  action  or  consti- 
tute the  same.  The  court  refused  to  give  the  following 
charges  requested  by  the  defendant.  2.  If  the  jury  be- 
lieve from  the  evidence  that  the  defendant  was  in  ad- 
verse possession  of  the  land  described  in  the  complaint, 
at  the  lime  of  the  alleged  commission  of  the  act  com- 
plained of,  they  must  find  for  the  defendant.  26.  If 
the  jury  believe  from  the  evidence  that  the  defendant  en- 
tered into  the  possession  of  the  real  estate  described  in 
the  complaint  some  months  prior  to  the  alleged  trespass 
and  that  his  possession  was  adverse  to  the  plain tiflf,  and 
that  shortly  before  said  alleged  trespass,  plaintiff  en- 
tered upon  said  land  by  force  and  destroyed  defendant's 
crops  and  erected  a  fence  across  his  possession,  then  I 
charge  you  that  plaintiff  has  not  shown  such  a  posses- 
sion as  would  entitle  her  to  maintain  this  suit.  There 
was  judgment  for  plaintiff  and  her  damages  were  assess- 
ed at  Jl.OO.  The  plaintiff  moved  the  court  to  certify 
under  the  statute,  that  the  case  was  in  tort,  and  that  the 
jury  should  have  awarded  the  plaintiff  more  than  J20.00 
damages,  whereupon  the  court  made  such  certificate  as 
is  required  by  section  132(5  of  the  Code  and  filed  the  same 
with  the  clerk  of  the  circuit  court.  The  defendant  ob- 
jected to  this  and  upon  the  submission  of  this  cause,  filed 
an  application  to  this  court  to  require  the  presiding 
judge  to  strike  this  certificate.  This  application  was  de- 
nied. 

Cooper  &  Foster,  Petty  &  Drake,  and  Henry  A. 
Bradshavs^,  for  appellant. — The  court  erred  in  striking 
defendant's  pleas  8  and  9. — Stewart  v.  Tucker,  106  Ala. 
322.  The  court  erred  in  admitting  the  evidence  tending 
to  show  that  defendant  removed  the  fence  after  the 
bringing  of  the  suit  and  of  his  having  gathered  com 
also.  These  were  not  admissible  in  aggravation  of  dam- 
ages.— Stein  V.  Burden,  24  Ala.  130.    The  court  erred  in 
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refusing  charges  Nos.  2  and  26  requested  for  defendant. 
—Cooper  V.  Watson^  73  Ala.  252;  lieatty  v.  Brown,  76 
Ala.  267;  Stcirart  r.  Tucker,  supra;  Gai^ett  v.  Sexoell, 
108  Ala.  521.  There  was  no  question  of  vindictive  or 
exemplary  damages  in  this  action. — WiJkerHon  i\  Searcy, 
76  Ala.  181 ;  L.  £  N.  K.  R.  Co.  v,  BizzeU,  131  Ala,  429. 
This  being  true  defendant's  motion  should  have  been 
granted  taxing  plaintiff  with  the  cost  in  excess  of  one 
dollar,  the  amount  of  the  recovery. — Section  1326,  Code 
1896. 

g.  S.  Pleasants  and  M.  H.  Lanier,  for  appellee. — If 
the  court  committed  error  in  striking  pleas  8  and  9,  it 
was  error  without  injury  since  defendant  got  the  full 
benefit  of  these  pleas  in  the  testimony  and  under  the 
general  issue. — Garrett  i\  Setccll,  108  Ala.  521;  Ameri- 
can Comimny  v.  Ryam,  112  Ala,  347;  Lunsford  v.  Wal- 
ker, 93  Ala.  38 ;  Rogers  v.  Brazzeal,  34  Ala.  514 ;  36  Ala. 
140;  47  Ala.  343;  i09  Ala.  307;  111  Ala.  586;  112  Ala. 
465.  If  the  court  erred  in  permitting  proof  of  more  than 
one  trespass  it  was  error  without  injury  as  only  nomi- 
nal damages  were  awarded. — Warrior  C.  d  C.  Co.  v. 
Afahel  Mining  Co,,  112  Ala.  624 ;  Garrett  v.  Sewell,  su- 
pra. The  evidence  was  admissible  on  the  question  of 
vindictive  damages. — Day  v.  Wood  worth,  13  How.  363; 
1  Sc^lgwick  on  Damages,  Sections  361,  3  and  4;  Gar- 
rett V,  Sewcll,  supra. 

TYSON,  C.  J. — This  is  an  action  of  trespass  quare 
dausum  fregit.  To  the  complaint  the  defendant,  in  ad- 
dition to  the  plea  of  the  general  issue,  filed  two  special 
pleas,  numbered  8  and  9,  which  were,  on  motion,  strick- 
en from  the  file.  The  matters  set  up  in  these  pleas  were 
allowed  to  be  shown  under  the  general  issue.  It  thus 
being  made  to  affirmatively  appear  that  the  defendant 
had  the  full  benefit  of  the  pleas  on  the  trial,  the  striking 
of  them,  if  error,  was  clearlv  harmless. — L.  &  N.  R.  R. 
Co,  V,  Hall,  131  Ala,  161,  32  South.  603. 

Since  the  plaintiflF  only  recovered  nominal  damages 
(|1),  the  defendant  was  not  prejudiced  by  the  admis- 
sion in  evidence  of  his  conduct  with  respect  to  the  land 
in  controversv  after  the  commencement  of  the  action. 
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"The  gist  of  the  action  is  the  injury  done  to  the  pos- 
session ;  and,  of  consequence,  to  support  it  the  plaintiff 
must  show  tliat,  as  to  the  defendant,  stie  had  at  the  time 
of  the  allejijed  injury  rightful  possession,  actual  or  con- 
structive. Of  course,  if  he  has  title  to  the  property  al- 
leged to  have  been  trespassed  upon,  he  has  constructive 
possession  of  it,  unless  he  has  parted  with  the  posses- 
sion, conferring  on  another  the  exclusive  right  of  en- 
joyment, against  whom  he  has  not  the  right  of  imme- 
diate possession." — L.  d  'N.  R.  R,  Co,  v.  Hall,  supra. 
The  evidence  clearly  authorized  the  jury  to  find  that 
the  land  upon  which  the  alleged  trespass  was  commit- 
ted belonged  to  the  plaintiff,  and  that  she  had  either 
the  actual  or  constructive  possession  of  it  at  the  time 
the  trespass  was  committed.  The  affirmative  charge 
requested  by  defendant  was,  therefore,  properly  re- 
fused. 

The  atornment  of  Baker,  while  the  tenant  of  plain- 
tiff, to  the  defendant,  without  notice  to  the  plain- 
tiff, did  not  destroy  her  possession. — Fleming  v,  Moore^ 
122  Ala.  399,  26  South.  174.  Charges  11  and  12,  given 
at  plaintiff's  request,  as  we  construe  them,  assert  no 
more  than  this  principle.  If  it  was  perceived  that  they 
were  calculated  to  mislead  the  jury,  this  could  have 
been  corrected  by  requested  instructions. 

Charges  2  and  26,  requested  by  defendant,  were  prop- 
erly refused.  Under  the  undisputed  testimony  the  land 
•described  in  the  complaint  belonged  to  the  plaintiff, 
and  the  act  of  possession,  relie<l  upon  and  asserted  in 
these  charges  as  constituting  adverse  possession,  was, 
under  the  testimony,  a  trespass  pure  and  simple.  In- 
deed, the  defendant,  in  his  testimony,  shows  that  he 
does  not,  and  never  did,  assert  any  right,  title,  or 
claim  to  any  land  in  section  12,  upon  which  the  trespass 
in  the  complaint  in  this  case  is  alleged  to  have  been 
committed. 

The  only  remaining  point  insisted  upon  is  that  the 
presiding  judge  erroneously  certified  that  plaintiff 
should  have  been  awarded  greater  damages  than  |20  by 
the  jury.  This  certificate  was  authorized  by  section 
1326  of  the  Code  of  1896,  whicli  is   in   this   language: 
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"In  all  actions  to  recover  damages  for  torts  the  plaintiff 
recovers  no  more  costs  than  damages,  where  such  dam- 
ages do  not  exceed  twenty  dollars,  unless  the  presiding 
judge  certifies  that  greater  damages  should  have  been 
awarded;  and  on  failure  to  certify,  judgment  must  be 
rendered  against  the  plaintiflf  for  such  residue."  The 
action  of  the  presiding  judge  in  refusing  to  certify,  or 
in  certifying,  under  the  statute,  is  not  made  revisable 
under  the  statute  by  this  couit,  and,  therefore,  cannot 
be  reviewed.  The  exercise  of  this  power  or  authority 
committed  to  him  by  the  statute  is  similar  to  that  form- 
erly exercised  by  the  judges  of  the  circuit  courts  in  dis- 
posing of  motions  for  new  trials,  which  rulings  were  not 
revisable  by  this  court  until  made  so  by  statute. — 2 
Brick.  Dig.  276,  §  1.  And  at  this  time  the  disposition 
of  a  motion  for  new  trial  by  the  probate  court  is  not  re- 
visable ;  neither  is  it  in  criminal  cases,  nor  is  the  action 
of  a  trial  court  in  refusing  to  set  aside  a  judgment  by 
detanlt—Hcuygaod  v.  Tait,  126  Ala,  264,  27  South.  842; 
Beatty  v.  Hdbswi,  133  Ala.  270,  31  South.  946;  Waiker 
V.  State,  91  Ala.  76,  9  South.  87. 

But  it  is  insisted  that  the  action  of  the  judge  here 
complained  of  will  be  controlled  by  mandamus,  and  to 
this  end  a  motion  is  made.  We  are  clearly  of  the  opin- 
ion that  his  act  cannot  be  revised  in  this  way.  It  can  no 
more  be  the  office  of  a  writ  pf  mandamus  to  revise  the 
act  of  the  presiding  judge  in  the  matter  sought  to  be  re- 
vised than  it  would  be  the  function  of  the  writ  to  review 
his  ruling  upon  a  motion  for  a  new  trial,  if  no  appeal 
was  provided  by  statute.  The  motion  must,  therefore, 
be  denied. 

No  error  being  shown  of  prejudice  to  apellant,  the 
judgment  appealed  from  must  be  affirmed. 

Affirmed. 

HARAiiSON^  Simpson,  and  Denson,  J  J.,  concur. 
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Lindsey  v.  Southern  Ry.  Co. 

DmiKiges  for  Flooding  Lands. 

(Decided  Feb.  14,  1907.    43  So.  Rep.  139.) 

1.  Waters   and    Watercourses;    Ditches;    Flooding   Land. — ^As   the 

company  would  be  liable  for  damages  from  ordinary  floods, 
It  is  liable  for  damages  caused  by  the  digging  of  a  ditch  along 
its  right  of  way  leading  and  emptying  into  a  creek,  through 
which  ditch,  in  times  of  high  water,  the  waters  from  the  creek 
flow,  and  after  passing  through  openings  in  defendant's  track, 
overflow  plaintiff's  lands,  although  the  ditch  was  not  negli- 
gently constructed  and  the  damages  only  occur  during  high 
waters. 

2.  Same;  Action;  Pleading. — It  is  not  necessary  for  the  complaint 

to  aver  that  the  ditch  was  negligently  constructed,  In  an  ac- 
tion for  damages  for  flooding  lands  caused  by  the  construc- 
tion of  a  ditch  opening  into  a  creek,  and  through  which,  in 
time  of  high  water,  water  from  the  creek  flowed  and  over- 
flowed the  lands;  nor  is  such  complaint  objectionable  because 
it  avers  that  the  damages  occurs  during  high  waters,  because 
the  defendant  is  liable  for  ordinary  floods,  and  if  imprece- 
deuted,  this  is  a  defense  which  peed  not  be  negatived  by  the 
complaint. 

Appeal  from  Lawrence  Circuit  Court. 

Heard  before  Hon.  A.  H.  Alston. 

Action  by  Sarah  E.  Lindsey  against  the  Southern 
Railway  Company.  Judgment  for  defendant,  and 
plaintiff  appeals.    Reversed  and  remanded. 

The  complaint  as  originally  filed  was  as  follows: 
"Plaintiff  claims  of  the  defendant  the  sum  of  one  thous- 
and dollars,  for  that,  whereas,  during  the  latter  part  of 
the  year  1902  she  owned  the  following  described  real  es- 
tate, in  the  county  of  Lawrence,  in  the  state  of  Alabama : 
(Here  follows  a  description  of  the  land.)  That  during 
said  time  the  defendant  has  owned  and  operated  a  rail- 
road track  and  roadbed  adjacent  to  said  land.  That 
some  time  during  the  year  1900  the  defendant  cut  a 
ant's  power  of  dominion  over  it^^  land  in  a  wrongful, 
careless,  or  negligent  manner.     (9)  It  does  not  appear 
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Crxibtree  v.  Baker ^  75  Ala.  91 ;  Jitt  v.  Eughes,  67  N.  Y. 
267;  30  A.  &  E.  Enoy.  of  Law  (2nd  Ed.)  335-337.  The 
ditch  on  the  sonth  side  of  its  said  track,  and  also  on  the 
south  side  of  the  aboved  described  land  and  along  its 
right  of  way  to  a  certain  creek  which  runs  north  and 
across  said  railroad  track,  and  that  said  ditch  has  been 
kQpt  open  to  the  time  of  bringing  this  suit.  Plaintiff 
alleges  that  on  account  of  the  digging  of  the  said  ditch 
dnd  the  maintaining  of  the  same  by  the  defendant  the 
waters  from  said  creek  during  high  water  flow  west 
along  said  ditch  and  in  great  torrents,  and  makes  its 
way  through  openings  under  said  track  and  overflows 
the  above-described  premises.  That  the  said  waters  did 
not  overflow  the  land  of  the  defendant  before  the  dig- 
ging of  the  dit<*h.  That  during  the  latter  part  of  the 
year  1902,  and  during  a  part  of  the  year  1903,  the  wa- 
ters that  were  thrown  back  upon  the  premises  of  the 
plaintiff  by  maintaining  of  said  ditch  washed  the  soil 
from  portions  of  the  land,  caused  a  deposit  of  sand  upon 
other  portions  of  it,  created  a  pond  of  water  upon  a  por- 
tion of  the  land,  and  destroyed  plaintiff's  crops  that 
were  grown  thereon,  to  plaintiff's  damage  as  aforesaid." 
To  this  complaint  the  defendant  flled  the  following 
demurrers:  ^^(1)  It  does  not  state  a  cause  of  action. 
(2)  It  does  not  appear  from  said  complaint  that  the 
opening  or  construction  of  said  ditch  was  the  proxi- 
mate cause  of  the  injury  set  forth  in  the  complaint.  (3) 
That  in  the  digging  and  constructing  said  ditch  defend- 
ant was  in  the  rightful  exercise  of  its  power  of  dominion 
over  its  own  land,  as  appears  from  the  complaint.  (4) 
It  does  not  appear  that  the  said  ditch  was  opened  or 
constructed  in  an  unskillful  or  negligent  manner,  so 
that  said  opening  or  construction  of  said  ditch  itself 
caus(^  the  injury.  (5)  For  that  it  appears  that  the  in- 
jury complained  of  was  caused  by  high  water  or  flood. 
(6)  For  that  it  does  not  appear  that  the  injury  com- 
plaincHl  of  would  not  have  happenini  at  the  particular 
time  if  there  had  been  no  ditch.  (7)  It  does  not  appear 
from  said  complaint  that  the  defendant  exercised  its 
right  of  doniiniim  over  its  land  in  a  wrongful,  careless, 
negligent  manner.  (8)  It  does  not  appear  that  the  injury 
complained  of  was  caused  by  the  exercise  of  the  defend- 
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that  defendant  opened  or  constructed  said  ditch  with 
due  care  and  diligence.  (10)  It  does  not  ap- 
pear therefrom  that  said  ditch  was  wrongfully, 
carelessly,  or  negligently  constructed.  (12)  It 
does  not  appear  in  said  complaint  that  at  the 
time  of  the  opening  of  said  ditch  that  plaintiff 
had  any  interest  in  said  land.  (13)  It  appears 
that  at  the  time  of  the  cutting  of  said  ditch 
defendant  was  upon  its  right  of  way  and  in  the  rightful 
exercise  of  its  right  of  eminent  domain.  (14)  It  does 
not  lippear  that  the  defendant  was  a  trespasser,  or  that 
its  right  of  way  upon  which  said  ditch  was  cut  was  not 
properly  condemned,  and  compensation  therefor  paid 
to  the  owner  of  the  land.  (15)  It  appears  that  said 
ditch  was  cut  along  the  right  of  way  of  defendant's  said 
railroad  before  and  prior  to  the  plaintiff's  acquiring  any 
interest  in  said  land,  and  said  ditch  was  opened  and  in 
use  by  defendant  for  the  purpose  for  which  it  was  cut 
and  opened  continuously  from  the  opening  of  it  to  the 
institution  of  this  suit." 

These  demurrers  were  sustained,  whereupon  the 
plaintiff  filed  an  amended  complaint,  which  is  but  an 
elaboration  of  the  first  count  and  in  which  the  grava- 
men of  the  charge  is  the  maintaining  of  the  ditch.  Sim- 
ilar demurrers  were  filed  to  this  count  and  sustained, 
whereupon  the  plaintiff  amended  her  complaint  in  oth- 
er particulars,  and  similar  demurrers  were  interposed 
and  sustained  to  this.  There  was  verdict  and  judgment 
for  defendant. 

KiEK^  Cabmichael  &  Eather^  for  appellant. — The 
court  erred  in  sustaining  demurrer  1. — Milliffan  v.  Pol- 
lard, 112  Ala.  455 ;  Trainlmm  v.  Drum,  et  al,,  112  Ala. 
277;  Everett  v.  Bmking  Co.,  96  Ala.  381;  The  coui't 
also  erred  in  sustaining  demurrer  2. — L.  &  N.  R.  R.  Co, 
V.  Quick,  28  South.  IG;  Arnistrong  v.  RaiUcay  Co,,  26 
South.  49 ;  Central  of  Ga.  Ry.  Co.  v.  Windham,  126  Ala. 
559.  The  fact  that  the  ditch  was  cut  on  defendant's 
own  land  and  along  its  right  of  way  does  not  relieve  it. 
— (7.  of  Ga.  Ry.  Co.  v.  Windham,  supra;  Hughes  v.  An- 
derson, 68  Ala.  280;  CromnuUn  v.  Cox,  30  Ala.  318; 
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court  erred  in  holding  that  counts  6  and  7  interposed  by 
way  of  amendment  were  not  within  the  lis  pendens  and 
did  not  relate  back. — Gity  of  Sheffield  v.  Harris,  112 
Ala.  617;  L.  &  N.  R.  R.  Co.  v.  Wood,  105  Ala.  561; 
Winston  v.  Mitchell,  93  Ala.  544 ;  Adams  v.  Phillips,  73 
Ala.  461 ;  Dowlmg  v,  Blaekmon,  70  Ala.  303. 

Humes  &  Spbakb,  for  appellee. — Neither  the  orig- 
inal nor  the  6th  count  added  by  way  of  amendment 
stated  a  cause  of  action  and  the  court  properly  gave  the 
affirmative  charge  as  to  these  couilts  regardless  of 
whether  its  allegations  were  true  or  of  whether  the 
proof  made  out  a  case  of  negligence. — A.  G.  8.  R.  R.  Co. 
V.  Shahun,  116  Ala.  303 ;  Mayer,  etc.  v.  Ewing,  116  Ala. 
578;  Southern  Ry.  Go.  v.  Emit,  131  Ala.  591;  Perkins 
V.  Birmingham  Southern  Ry.  Co.,  132  Ala.  469.  Counts 
6  and  7  added  by  way  of  amendment  were  not  within 
the  lis  pendens  and  did  not  relate  back. — Nelson  v. 
First  Natl.  BamJc]  139  Ala.  578  \  C.  d  W.  Ry.  Go.  v. 
Bridges,  86  Ala.  448;  Arndt  v.  Gity  of  Cullman,  132 
Ala.  530. 

HARALSON,  J. — The  original  complaint  alleges  in 
substance  that  the  defendant  cut  and  maintained  a  ditch 
on  and  along  its  right  of  way  leading  into  a  certain 
creek,  that  because  of  same,  the  waters  from  the  creek 
in  times  of  high  water  flow  west  along  the  ditch  in  great 
torrents  and,  making  its  way  through  openings  under 
defendant's  track,  overflows  plaintiff's  lands ;  that  such 
waters  did  not  overflow  the  lands  before  the  digging  of 
the  ditch,  and  that  the  waters  so  thrown  back  on  plain- 
tiff's land  caused  the  injury  complained  of  to  her  dam- 
age, etc. 

The  action  is  in  case  for  damages  caused  by  thus  di- 
verting waters  from  the  channel  of  a  running  stream. 
No  question  is  involved  of  the  right  to  collect  and  dis- 
charge in  great  volume  surface  waters  which  by  nature 
already  flow  over  the  lands  of  the  party  complain- 
ing. This  latter  question  was  considered  in  Hughes  v. 
Anderson,  68  Ala.  286,  44  Am.  Rep.  147,  wliere  the  court 
drew  a  distinction  between  the  two  classes  of  cases. 
Touching  the  issue  here  involved  it  was  said:    "Under 
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these  rules,  defendant  had  no  right,  by  ditches  or  other- 
wise, to  cause  water  to  flow  on  the  lands  of  plaintiffs, 
which  in  the  absence  of  such  ditches,  would  have  flowed 
in  a  different  direction."  In  Central  of  Ga.  Ry.  Co.  v. 
Windham,  126  Ala.  559,  28  South.  395,  it  was  said: 
"The  gravamen  of  the  complaint  lies  in  averments 
*  *  *  that  the  defendant,  ♦  ♦  *  made  excavations,  ditches 
and  culverts  whereby  surface  rain  water  which  other- 
wise would  have  run  in  a  different  direction,  was  con- 
veyed to  and  allowed  to  overflow  plaintiff's  lands  to  his 
damage."  Again  in  8.  A.  d  M.  Ry.  v.  Buford,  106  Ala. 
312,  17  South.  398 :  "The  wrong  intended  to  be  guarded 
against  is  the  diversion  of  water,  causing  it  to  flow  up- 
on the  lands  of  another,  without  his  will,  which  did  not 
naturally  flow  there,  and  it  is  not  deemed  material, 
whether  the  water  is  diverted  from  a  running  stream,  or 
is  surface  water  caused  to  flow  where  it  did  not  flow 
before."     Citing  authorities. 

It  is  not  necessary  in  such  cases  that  there  be  an  aver- 
ment that  the  excavation,  though  made  by  defendant  on 
his  own  lands,  were  negligently  constructed.  The  flow 
of  waters  is  governed  by  well  known  natural  laws.  The 
comparative  levels  of  the  banks  of  a  stre^im  and  of 
neighboring  lands  are  of  easy  ascertainment.  It  is  not 
an  unjust  application  of  the  maxim,  "sic  utere  tuo,"  etc., 
to  require  a  party  in  cutting  ditches  on  his  own  lands 
to  ascertain  at  his  peril  whether  he  will  thereby  divert 
the  water  from  a  stream  and  cause  it  to  overflow  the 
lands  of  his  neighbor.  Speaking  of  averments  of  negli- 
gence, etc.,  this  court  declared  in  H.  A.  d  M.  Ry.  v. 
Buford,  supra:  "This  verbiage  may  he  rejected  as  sur- 
plusage, for  it  is  obvious  the  gravamen  of  the  complaint 
is  that  the  roadbed  and  embankment,  at  a  particular 
time  after  their  construction,  caused  the  surface  water 
to  flow  from  the  right  of  way  of  the  defendant,  in  and 
upon  the  lands  of  the  plaintiff,  where  it  did  not  flow 
naturally,  to  her  injury." 

Nor  is  it  objectionable  that  it  is  averred  the  injury 
occurred  during  times  of  high  water.  It  is  of  common 
knowledge  that  frequently  at  certain  seasons  of  the  year, 
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and  occasionally  at  all  seasons,  heavy  rainfall  occurs 
in  this  state,  producing  high  waters  or  floods  in  the 
streams,  often  filling  their  channels  to  the  top  of  the 
banks,  and  even  overflowing  them.  At  such  times  the 
owners  of  adjacent  lands  have  the  right  to  drainage  to 
the  full  capacity  of  the  chanel  of  the  stream.  One  who 
diverts  such  high  water  from  the  stream  over  the  lands 
of  another  is  answerable  for  the  consequent  injury,  the 
same  as  if  diverting  it  at  ordinary  stages  of  water.  Only 
unprecedented  floods,  such  as  with  the  aid  of  past  ex- 
perience could  not  have  been  reasonably  anticipated, 
constitute  the  act  of  God,  for  which  man  is  not  answer- 
able. Such  act  of  God  is  defensive  matter  and  need  not 
be  negatived  in  the  complaint. — Cridf  Red  Cedar  Co.  v. 
Walker,  132  Ala.  556,  31  South.  374;  Ninmger  v.  Nor- 
xoood,  72  Ala.  281,  47  Am.  Rep.  412. 

Applying  the  foregoing  principles  to  the  rulings  of 
the  court  below,  it  follows  that  there  was  error  in  sus- 
taining the  demurrers  to  the  original  complaint.  The 
same  must  be  said  as  to  the  other  added  counts  to  which 
demurrers  were  sustained. 

It  seems  to  be  unnecessary  to  consider  other  matters 
assigned  as  error. 

Reversed  and  remanded. 

Tyson.  0.  J.,  and  Simpson  and  Denson,  J  J.,  concur. 


Tutwiler  Coal,  Coke  &  Iron  Co., 
V.  Wheeler. 

Action  for  Damages  for  Polluting  a  Stream. 

(Decided  Feb.  7th,  1907.     43  So.  Rep.  15.) 

Waters  and  Water  Covrses;  Pollutwn;  Action:  PJeadin{f, — The 
averment  in  a  complaint  of  plaintiff's  ownership  of  the  land 
and  permanent  damages  to  the  fee  does  not  render  the  com- 
plaint demurrable  in  an  action  for  Injury  to  plaintiff  caused 
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by  defendant's  throwing  refuse  matter  into  the  streams, 
though  the  Injury  is  against  the  possession. 

2.  Limitation  of  Action;  Pleading;  Demurrer. — Where  the  complaint 

fails  to  show  the  time  of  the  alleged  wrong  and  damages,  if  It 
is  desired  to  show  that. such  damages  was  barred  by  limita- 
tions, it  must  be  done  by  plea  and  cannot  be  raised  by  de- 
murrer. 

3.  Evidence;  Secondary  Evidence;  Conveyances, — Ownership  of  land 

cannot  be  proved  by  parol  evidence,  and  hence  a  question 
"How  may  acres  do  you  own  there?"  is  objectionable. 

4.  Appeal;  Harmless  Error;  Admission  of  Evidence. — ^While  it  was 

error  to  allow  parol  testimony  as  to  plalntiflTs  ownership  of 
the  land,  such  error  is  rendered  harmless  where  documentary 
evidenc*e  of  plaintiff's  title  Is  subsequently  introduced  by  de- 
fendant. 

5.  Trial;  Direction  of   Verdict;   Grounds. — The  defendant  pleaded 

that  in  consideration  of  a  stated  amount  paid  by  him  to  plain- 
tiff, pleaintlff  released  defendant  from  the  damages  for  which 
the  suit  was  brought,  and  plaintiff  took  Issue  thereon.  The 
evidence  established  the  release  wthout  conflict,  and  the  de- 
fendant was  entitled  to  the  general  charge. 

Appeal  from  Birmingham  City  Court. 

Heard  before  Hon.  C.  W.  Ferguson. 

Action  by  Albert  J.  Wheeler  against  the  Tutwiler 
Coal,  Coke  &  Iron  Company.  Judgment  for  plaintiff, 
and  defendant  appeals.     Reversed. 

The  complaint  in  this  case  was  as  follows:  "The 
plaintiff  claims  of  the  defendant  the  sum  of  $1,990.00, 
for  that  heretofore,  to-wit^  all  the  time  since  the  year 
1887,  the  plaintiff  has  been  the  owner  of  the  S.  w!  1-4 
of  the  K.  W.  1-4  and  the  W.  1-2  of  the  S.  E.  1-4  of  sec- 
tion 22,  township  16,  range  4  west,  situated  and  being 
in  Jefferson  county,  Alabama.  Upon  said  lands  is  sit- 
uated the  homestead  of  the  plaintiff,  and  through  said 
lands  there  flows  a  creek  or  stream  of  water.  Plaintiff 
avers  that  since  he  has  become  the  owner  of  said  land 
the  defendant  has  opened  and  is  now  operating  coal 
mines  on  or  near  by  said  stream  of  water  above  his  said 
land,  and  has  for  a  long  while  been  operating  a  coal 
washer  on  or  near  said  stream  above  plaintiff's  said 
land.  That  plaintiff  was  entitled  to  have  the  water  in 
said  creek  or  stream  flow  by  or  through  his  said  land  in 
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a  pure  condition,  and  has  been  entitled  to  the  use  of 
said  water  in  its  natural  condition  and  volume.  Plain- 
tiff avers  that  the  defendant,  in  washing  coal  at  its  said 
washer,  has  caused  to  be  cast  or  thrown  into  said  creek, 
above  plaintiff's  land,  large  amounts  of  coal,  coal  dust, 
mud,  clay,  minerals,  and  other  refuse  matter,  whereby 
and  wherefrom  the  water  of  said  stream  has  been  cor- 
rupted and  contaminated  and  polluted  to  such  an  ex- 
tent that  it  is  unfit  for  domestic  uses  and  from  and  on 
account  of  which  the  bed  of  said  stream  has  become  to  a 
large  extent  filled,  so  that  the  water  overflows  the  banks 
of  said  stream  and  spreads  on  and  over  plaintiff's  prem- 
ises, and  from  and  on  account  of  which  the  said  mud, 
minerals,  coal,  coal  dust,  and  other  refuse  matter  have 
been  deposited  upon  the  land  of  plaintiff,  whereby  and 
wherefrom  his  lands  have  become  unsuited  for  agricul- 
tural purposes,  and  have  lu^n  rendered,  w^holly  unsuited 
for  habitat)(m.  Plaintiff  avers  that  from  and  on  account 
of  said  wrong  his  lands  have  been  permanently  injured 
and  damaged,  and  rendered  wholly  unsuited  for  habita- 
tion or  for  agricultural  purposes;  that  from  and  on  ac- 
count of  said  pollution  of  said  stream  and  the  said  de- 
posits upon  his  land  there  constantly  arises,  from  or 
about  said  stream  and  deposits,  noisome  and  unhealth- 
ful  odors,  and  the  air  thereabout  has  been  rendered  im- 
pure; that  on  account  of  said  injuries  the  health  of 
plaintiff  and  his  family  has  been  greatly  impaired ;  that 
the  plaintiff  has  on  that  account  been  caused  to  expend 
large  amounts  of  money  and  incur  large  liabilities  in 
and  about  his  attempt  to  cure  and  heal  himself  and 
members  of  his  family,  and  his  lands  have  been  ren- 
dered unsuited  for  cultivation  and  for  habitation.*'  De- 
murrers were  interposed  as  follows :  "It  is  not  alleged 
when  defendant  caused  to  l)e  cast  or  thrown  into  the 
stream  running  through  plaintiff's  land  a  laige  amount 
of  coal,  coal  dust,  clay,  minerals,  and  other  refuse  mat^ 
ter.  It  is  not  alleged  when  the  waters  of  the  stream 
running  through  plaintift"s  land  became  contaminated 
and  polluted  from  the  deposits  placed  in  said  stream  by 
defendant.  It  is  not  alleged  when  the  bed  of  the  stream 
running  through  plaintiff  land  l>ecame  filled  up.  It  is 
not  alleged  when  plaintiff's  land  became  permanently 
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injured  and  damaged  by  defendant's  acts.  There  is  a 
misjoinder  of  causes  of  action  in  said  complaint,  in  that 
plaintiff  claims  damages  for  alleged  injuries  to  two  dis- 
tinct and  separate  parcels  of  land."  These  demun*ers 
having  been  overruled,  the  defendant  filed  five  pleas: 
(1)  The  general  issue;  (2)  the  statute  of  limitations  of 
one  year;  and  (5)  that  plaintiff  heretofore,  in  consider- 
ation of  |200  paid  him  by  the  defendant,  released  de- 
fendant from  all  damages  on  account  of  defendant's  op- 
erating coal  mines  or  carrying  on  mining  or  other  oper- 
ation. The  tendencies  of  the  evidence  are  sufficiently  set 
out  in  the  opinion.  Plaintiff  had  judgment  for  f375, 
from  which  this  appeal  is  prosecuted. 

Augustus  Benners^  for  apellant. — It  is  incumbent 
on  the  plaintiff  under  his  complaint  to  prove  the  own- 
ership and  the  testimony  of  the  witness  that  he  owned  a 
particular  body  of  land  is  incompetent. — Shipmwn  v. 
Baxter,  21  Ala.  456;  Brasher  t\  Shelby  Iron  Co.,  40 
South.  80;  Bolli7ig  v.  M.  &  M.  Ry.  Co.,  128  Ala.  550; 
Chdstang  v.  ChcuHang,  37  South.  799.  The  court  erred 
in  not  sustaining  the  objection  to  the  question,  "How 
many  acres  do  you  own  there?" — Withers  v.  The  State, 
120  Ala.  S94:;  Bauson  v.  Files,  68  S.  W.  494;  Kirk- 
Patrick  v.  Clarke,  132  111.  342.  Charge  16  should  have 
been  given  for  defendant. — Taylor  v.  Hmvard,  110  Ala. 
468.  The  recovery  of  damages  is  limitcni  to  that  in- 
flicted in  the  year  prior  to  the  time  the  suit  was  brought. 
—Tutwiler  C.  C.  &  I.  Co.  v.  Mitchell,  39  South.  702. 

E.  J.  Wheeler,  and  Arthur  L.  Brown,  for  appellee. 
— The  objectio'n  to  the  question  as  to  how  many  aci*es  of 
land  Wheeler  owned  there  was  properly  overruled  since 
Wheeler's  possession  was  prima  facie  sufficient  to  raise 
evidence  of  title. — McCall  v.  do  ex.  dem.  etc.,  17  Ala. 
533;  EaJxin  v.  Brewer,  60  Ala.  579;  Eagle  &  Phoenix 
Mfg.  Co.  V.  Gibson,  62  Ala.  369;  Higdon  v.  Kenncmer, 
120  Ala.  193.  In  any  event  the  reception  of  this  evi- 
dence was  harmless  since  the  same  case  was  made  hy 
l^al  testimony. — Horton  v.  Barlow,  108  Ala.  417; 
Tyson  v.  Chest nutt,  118  Ala.  387;  McWhoJ^ter  v.  Fra^er, 
129  Ala.  450;  L.  &  N.  R:  R.  Co.  v.  Banks,  132  Ala.  485. 
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It  is  within  the  discretion  of  the  court  to  allow  a  leading 
question. — Andersom/s  Case,  104  Ala.  88;  Krebhs  v. 
Brown,  108  Ala-  508;  MoDonaU  v.  The  State,  118  Ala. 
672;  Mann  v.  The  State,  134  Ala.  1. 

DOWDELL,  J. — The  wrong  complained  of  was  one 
against  the  possession,  although  it  might  have  extended 
to  a  permanent  injury  of  the  freehold.  The  action  is 
well  brought  for  the  wrong  to  the  possession  ,and  the 
averment  in  the  complaint  of  plaintiff's  ownership  of 
the  land  and  of  the  permanent  damage  to  the  fee  does 
not  render  the  complaint  for  that  reason  demurrable. 
It  was  not  necessaiy  to  a  good  cause  of  action  for  the 
plaintiff  to  allege  in  his  complaint  the  time  of  the  al- 
leged wrong  and  damages.  If  the  defendant  wished  to 
show  that  the  claim  for  damages  was  barred  by  the  stat- 
ute, this  was  matter  for  plea.  The  demurrer  to  the  com- 
plaint was  properly  overruled. 

The  plaintiff  averred  his  ownership  of  the  land  and 
undertook  to  prove  it  by  parol  evidence.  This  he  could 
not  do  under  the  well-settled  rules  of  evidence.  The 
question  to  the  plaintiff,  "How  many  acres  do  you  own 
there?"  embraced  in  the  inquiry  something  more  than 
the  number  of  acres  in  a  particular  tract,  and  extended 
to  proof  of  title  to  the  land.  For  this  latter  purpose 
this  evidence  was  incompetent.  The  court  erred  in  over- 
ruling the  defendant's  objection  to  this  question. — 
Withers  v.  State,  120  Ala,  394,  25  South.  568.  But,  if 
this  were  the  only  error,  the  cause  would  not  be  re- 
versed, as  it  was  rendered  harmless  by  the  defendant 
subsequently  introducing  evidence  showing  that  the 
land  in  question  was  the  plaintiff's  land. 

The  fifth  plea  of  the  defendant,  on  which  the  plaintiff 
took  issue,  was  literally  established  by  the  evidence 
without  conflict.  This  entitled  the  defendant  to  the 
general  charge,  as  requested,  and  the  court  erred  in  its 
refusal.    For  this  error  the  judgment  must  be  reversed. 

Reversed  and  remanded. 

Tyson^  C.  J.,  and  Anderson  and  McClbllan,  JJ., 
concur. 
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Henry  v.  Davis. 

Trespass  to  Realty. 

(Decided  Feb.  14th,  1907.  43  So.  Rep.  122.) 

1.  Ejectment;   Recovery   of   Damages. — Under   Section    1555,    Code 

189G,  mesne  profits  only,  and  not  damages  for  trespass  are 
recoverable  in  ejectment. 

2.  Trespass;  Possession  of  Plaintiff  at  Time  of  Trespass;  Evidence. 

— ^The  plaintiff  introduced  no  evidence  of  possession  except  a 
judgment  In  ejectment,  and  as  that  relates  only  to  the  time 
of  beginning  the  ejectment  suit,  and  as  there  was  no 
evidence  of  trespass  except  prior  to  the  date  of  the  beginning 
of  the  ejectment  suit,  plaintiff  cannot  recover  for  the  trespass. 

Appeal  from  Mobile  Circuit  Court. 
Heard  before  Hon.  Samuel  B.  Browne. 
•  Action  by  Mary  Henry  against  M.  L.  Davis.     Judg- 
ment for  defendant.     Plaintiff  appeals.    Affirmed. 

Eevin  &  McAleer^  for  appellant. — The  measure  of 
damages  is  the  diflference  in  the  value  of  the  land  before 
and  after  the  trees  were  cut  from  it  and  the  court  erred 
in  sustaining  an  objection  to  a  question  seeking  to  elicit 
this  information. — White  v.  Yodcker^  138  Ala.  275; 
Warrior  C  d  G.  Co,  v.  Mobile  Mining  Co.,  112  Ala.  624. 
The  evidence  showed  that  the  timber  was  cut  by  defend- 
ant, the  damage  to  the  land  by  cutting,  and  that  the  land 
belonged  to  the  plaintiff,  and  that  was  all  that  was  nec- 
essary. The  court  erred  in  excluding  this  evidence. — 
Fry  V.  Banks,  16  Ala.  285;  Carlisle  v,  Killehrew,  89 
Ala.  33;  Copertan  v.  Smith,  85  Am.  Dec.  206;  Ladd  v. 
Dubroca,  61  Ala.  25. 

Gebgoby  L.  &  H.  T.  Smith,  for  appellee. — It  is  never 
permissible  to  introduce  the  opinion  of  an  expert  upon 
the  very  issue  to  be  detennined  by  the  jury. — L.  &  N.  R. 
R.  Co.  V.  Landrum,  135  Ala.  511;  5  A.  &  E.  Enccy.  of 
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Evidence,  p.  529.  The  age  of  a  document  or  stump  is 
not  the  subject  matter  of  expert  testimony. — Cheny  v. 
Dutilap,  29  N.  W.  925;  Clarke  v.  Brooks,  12  Hun.  271; 
Ellemwood  v.  Bragg,  52  N.  IT.  490.  The  expression  of 
an  opinion  in  regard  to  the  matter  can  never  be  regard- 
ed as  in  conflict  with  the  positive  testimony  of  witnesses 
having  knowledge  of  the  facts. — A.  O,  S,  R,  K,  Co.  v. 
Roach,  16  Ala.  362.  The  burden  was  on  the  plaintiff  to 
show  that  the  stumps  were  cut  subsequent  to  the  insti- 
tution of  the  action  of  ejectment  and  a  statement  in  the 
alternative  cannot  be  regarded  as  a  statement  of  either 
fact— Tinney  v.  C.  of  Oa,  Ry.  Co,,  129  Ala.  526;  L.  d 
N.  R,  R,  Co,  V.  Dunmn,  137  Ala.  454;  H(yutheni  Ry,  Co, 
V.  Bunt,  131  Ala.  595 ;  Shelton  v.  Southern  Ry.  Co.^  136 
Ala.  191.  It  is  thoroughly  settled  that  while  a  judgment 
in  an  action  of  ejectment  is  conclusive  of  the  plaintiff's 
right  to  recover  damages  to  the  premises  by  the  defend- 
ant in  ejectment  between  the  date  of  the  demise  and 
the  date  of  the  judgment  in  ejectme^nt  and  under  the 
statutory  action  the  judgment  proved  the  plaintiff's 
right  from  the  date  of  the  filing  of  the  complaint  in 
ejectment  and  not  before. — Shumake  v.  Nelms,  25  Ala. 
126;  Carlisle  v,  KiUehreio,  89  Ala.  333;  Kille  v,  Ege,  82 
Pa.  St.  102;  Jackson  v,  Randall,  11  Johns.  405;  West 
V,  Hughes,  1  H.  &  J.  574 ;  Ashland  v.  Parkland,  11  Burr, 
668;  fount  v,  Howard,  14  Cal.  469.  A  recovery  cannot 
be  had  in  an  action  for  trespass  based  upon  testimony 
which  disclosed  that  the  defendant  himself  did  not  par- 
ticipate in  the  act. — Southern  Ry,  Co,  v,  Yancey,  141 
Ala.  246;  Birmingham  Ry.  Co.  v,  Gunn,  141  Ala.  372. 

SIMPSON,  J. — This  w^as  an  action  of  trespass  for 
cutting  trees,  brought  by  the  apellant  (plaintiff) 
against  the  appellee  (defendant).  The  plaintiff  intro- 
duced the  record  from  the  Mobile  circuit  court,  showing 
that  plaintiff  had  recovercnl  the  land  on  which  the  cut- 
ting was  done  in  a  statutory  action  of  ejectment  against 
the  defendant  on  the  14th  day  of  Janimry,  1904,  and  the 
damages  clainuHl  in  tliis  suit  are  for  cutting  of  trees  on 
said  land  by  the  defendant  while  he  was  in  possession 
of  the  same.  On  motion  of  the  defendant  the  court  first 
ruled  out  the  testimony  of  several  witnesses  for  plain- 
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tiflP,  and  the  record  of  the  ejectment  suit,  and  then,  on 
motion  by  the  defendant,  ruled  out  all  of  the  testimony 
of  the  plaintiff,  on  the  ground  that  it  was  irrelevant  and 
immaterial,  and  overruled  a  motion  for  a  new  trial.  Ap" 
pellee  claims  that  the  ruling  of  the  court  in  this  par- 
ticular was  correct,  because  the  evidence  shows  (1) 
that  the  trees  were  cut  before  the  commencement  of  the 
ejectment  suit;  and  (2)  that  the  trees  were  not  cut  by 
the  defendant  himself,  but  by  his  employes.  Said  eject- 
ment suit  was  commenced  on  March  17,  1903,  and  tliis 
case  was  tried  on  January  14,  1904. 

On  the  first  proposition,  J.  M.  Stringfellow,  a  witness 
for  plaintiff,  testified  that  he  had  been  in  the  logging 
and  timber  business  since  he  was  16  years  old,  and  that 
he  counted  something  over  900  stumps,  from  which  the 
timber  "had  been  cut  one  or  two  years  before"  July, 
1904.  Stewart,  a  witness  for  plaintiff,  testified  that 
"several  years  ago  he  was  engaged  in  sawmill  business 
along  where  the  lines  weie  run  around  this  piece  of 
land,  the  timber  had  been  cut  *  ♦  ♦  the  stumps  were 
pretty  thick!"  Joe  Lee,  a  witness  for  plaintiff,  testified 
that  about  five  years  ago  he  worked  for  defendant,  help- 
ing to  saw  timber  cut  on  said  land ;  that  Davis  was  not 
there ;  and  that  witness  was  employed  by  one  Snow,  who 
was  "saw  boss"  for  defendant.  Snow  testified  that  de- 
fendant had  the  timber  cut  off  five  or  six  years  ago,  that 
defendant  was  not  there  himself,  and  witness  was  em- 
ployed by  one  Willis,  who  had  been  employed  by  defend- 
ant. It  seems  that,  under  the  old  fictitious  action  of 
ejectment,  only  nominal  damages  were  allowed,  and  in 
order  to  provide  a  remedy  for  actual  damages,  which 
had  been  allowed  before  tlie  introduction  of  tlie  fic- 
tions, a  new  application  was  made  of  the  common-law 
action  of  trespass,  which  was  brought  after  the  right  of 
possession  in  the  plaintiff  had  been  establishes!  by  the 
action  of  ejectment.  In  this  action  the  plaintiff  recov- 
ers mesne  profits,  and  all  damages  whicli  had  been  sus- 
tained by  him  by  reason  of  the  disturbance  of  his  pos- 
session bv  the  defendant. — ^Merrelle  on  Ejectmenit,  pp. 
584,  588,  590,  §§  526,  530,  531 ;  liamn  i\  Abed,  3  Johns. 
(N.  Y.)  481,  3  Am.  Dec.  515;  Drexcl  v.  Man,  2  Pa.  271, 
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274-276,  44  Am.  Dec.  195;  ShumaJce  v.  Nalms'  Adm'r, 
25  Ala.  126,  134. 

The  theory  of  the  law  is  that,  as  it  has  been  decided 
that  the  defendant  was  not  entitled  to  the  possession, 
his  inteiruption  of  the  possession  of  the  plaintiff  was 
tortious,  and,  in  contemplation  of  law,  the  plaintiff  was 
in  possession  all  the  time.  Th^t  being  the  case,  he  has 
the  right  to  maintain  the  action  of  trespass,  just  as  if 
he  had  been  actually  in  possession  all  of  the  time,  and 
consequently  he  can  recover,  not  only  for  rents,  or 
mesne  profits,  strictly  speaking,  but  for  an  injury  by 
waste  or  otherwise,  which  would  be  the  proper  subject 
of  an  action  of  trespass. — Leland  v.  Tousey,  6  Hill  (N. 
Y.)  328,  331,  332;  Dewey  v.  Osbarn,  4  Cow.  (N.  Y.) 
329,  338.  As  our  own  court  has  said,  "after  he  has  re- 
covered in  ejectment,  the  law,  by  a  kind  of  jus  postlim- 
inii,  supposes  the  freehold  all  the  time  to  have  continued 
in  him." — Fry  v.  Branch  Bank  of  Mobile^  16  Ala.  285. 
It  will  be  seen  that  the  right  to  recover  for  mesne  prof- 
its, in  an  action  of  trespass  after  recovery  of  the  land 
in  an  action  of  ejectment  was  based  oiiginally  on  the 
idea  that  only  nominal  damages  could  be  recovered  in 
the  action  of  ejectment.  So  the  question  is  suggested, 
what  effect  does  our  statute  which  allows  a  recovery  for 
damages,  in  an  action  of  ejectment,  have  on  the  right  to 
bring  this  action  thereafter? — Code  1896,  §  1555. 

Shortly  after  the  passage  of  the  original  act  allowing 
a  recovery  of  damages  in  actions  in  the  nature  of  eject- 
ment, this  court  held  that,  inasmuch  as  the  right  to  re- 
cover for  mesne  profits  was  involved  in  the  action  of 
ejectment,  there  could  be  no  subsequent  action  for  their 
recovery,  whether  they  were  actually  recovered  in  the 
action  of  ejectment  or  not — Cummings  v.  McOehee,  9 
Port.  349,  351.  So  it  would  seem  that,  if  the  damages 
here  sought  to  be  recovered  were  recoverable  in  the  ac- 
tion of  ejectment,  they  could  not  be  recovered  in  the  sub- 
sequent action.  This  court,  in  the  case  of  Kellar  v. 
Bullington^  101  Ala.  270,  14  South.  467,  made  a  remark 
to  the  effect  that,  in  the  action  of  ejectment,  "all  dam- 
ages, not  only  for  mesne  profits^  but  for  injuries  com- 
mitted in  the  nature  of  trespass  or  waste,"  were  recov- 
erable; but  subsequently,  when  the  question  came  to  be 
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directly  considered  by  this  court,  it  was  held  that  by 
virtue  of  this  statute  the  only  damages  recoverable  in 
an  action  of  ejectment  are  "what  are  known  as  mesne 
profits — compensation  for  use  and  occupation." — Prest- 
toood  V.  Wat8(yn,  111  Aa,l  604,  610,  20  South.  600.  It 
results,  then,  that  these  damages  are  not  recoverable  in 
the  action  of  ejectment.  The  common-law  lemedy  still 
remains, — Sedgwick  &  Wait's  Trial  of  Title  to  Lands, 
§  668. 

But  there  seems  to  be  no  controversy  between  the  par- 
ties as  to  the  above  principles.  The  first  point  of  con- 
tention is  as  to  the  probative  force  of  the  record  of  the 
judgment  in  ejectment.  The  appellant  seems  to  hold 
that  the  effect  is  to  show  possession  in  the  plaintiff  as 
far  back  as  he  actually  held  possession,  while  the  appel- 
lee contends  that  it  shows  possession  only  as  to  the 
time  when  the  suit  was  instituted,  and  that  consequent- 
ly the  plaintiff  could  not  recover  for  any  trespass  com- 
mitted before  that  time.  On  this  theory  he  contends 
that  the  evidence  conclusively  shows  that  whatever  acts 
of  trespass  were  commited  were  before  that  time,  and 
consequently  the  court  was  right  in  excluding  all  of  the 
testimony  of  plaintiff.  The  authorities  are  clear  that, 
under  the  old  system  of  pleading,  the  lecord  of  the  re- 
covery in  ejectment  was  conclusive  proof  of  the  right  of 
possession  by  the  plaintiff  at  the  time  of  the  demise 
laid,  and  that,  if  he  desired  to  recover  for  any  trespass 
previous  to  that  date,  he  was  required  to  prove  his  pos- 
session, or  right  to  possession,  at  the  time  when  the  al- 
leged trespass  was  committed.  As  we  have  no  demise 
laid  in  our  statutory  action  of  ejectment,  it  necessarily 
follows  that  the  only  time  to  which  the  judgment  can 
relate  is  the  date  of  the  commencement  of  the  suit ;  and 
so  the  authorities  hold. — liailtj  v.  Fairplay,  6  Bin. 
(Pa.)  450,  454,  455,  6  Am.  Dec.  486;  Kille  v.  Ege,  79 
Pa.  15;  Man  v.  Drexcl,  2  Pa.  202,  203;  Drexel  v.  Man,  2 
Pa.  271,  44  Am.  Dec.  195;  Chirac  v.  Reinicker,  11 
Wheat,  (U.  B.)  280,  296,  6  L.  Ed.  474";  Doe  ex  dem. 
Marshall  v,  Dupet/,  4  J.  J.  March.  (Ky.)  388;  Yoiint  v. 
Howell,  14  Cal.  465,  468 ;  Brewer  v,  BeckiHth,  35  Miss. 
467;  Sedgwick  &  Wait  on  Trial  of  Title,  §  671;  5  Ency. 
of  Evidence,  p.  41.    As  no  evidence  of  possession  was 
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offered,  except  the  record  of  the  judgment  in  ejectment, 
no  evid*^nce  could  bo  received  of  any  trespass  committed 
previous  to  the  bringing  of  the  ejectment  suit. 

It  is  important  ,tTien,  to  determine  when  the  timber 
was  cut  from  the  land.  The  witness  Stringfellow,  for 
plaintiff,  testifies  that  he  counted  stumps  on  the  land 
shortly  after  July,  1904,  and  that  they  appeared  to  have 
been  cut  one  or  two  years,  that  he  had  been  in  the  log- 
ging business  since  he  was  16  years  old,  and  that  he 
could  tell  by  examination  approximately  how^  much 
timber  the  trees  would  produce ;  but  he  does  not  say  any 
thing  about  being  able  to  tell  how  long  since  the  timber 
was  cut  by  looking  at  the  stumps.  Stewart  testificni  that 
several  years  ago  he  was  in  the  saw^mill  business  near 
there,  and  the  timber  had  been  cut  then.  Joe  Lee  testi- 
fied that  he  had  w^orked  two  days  for  appellee,  helping 
to  saw  timber  from  the  land,  above  five  years  ago.  Wash 
Snow  testified  that  appellee  had  the  timber  cut  off  the 
land  about  five  or  six  years  ago.  E.  E.  Terry  testified 
that  it  had  been  about  ten  years  since  he  cut  any  tim- 
ber off  the  land.  The  burden  was  on  the  plaintiff  to 
prove  that  timber  was  cut  on  the  land  by  defendant  on 
or  about  the  17th  day  of  March,  1903,  the  day  when  the 
ejectment  suit  was  commenced.  As  this  case  was  tried 
on  the  6th  day  of  July,  1906,  it  will  be  seen  that,  ac- 
cording to  either  of  the  witnesses  who  fixes  any  date 
when  timber  was  cut  on  the  land,  the  nearest  date  is  five 
years  ago,  or  in  1901,  two  years  before  the  bringing  of 
the  ejectment  suit.  Even  if  we  were  to  give  the  state- 
ment of  the  witness  Stringfellow  the  force  of  positive 
testimony,  it  would  only  be  that,  according  to  his  esti- 
mate, the  timber  was  cut  either  just  about  the  time  of 
the  commencement  of  the  ejecment  suit,  or  a  year  be- 
fore that  time,  which  would  fall  far  short  of  making  out 
the  plaintiff's  case.  This  testimony,  at  any  rate,  should 
not  be  given  any  force,  because  (1)  the  witness  does  not 
even  say  that  he  could  tell  anything  al)Out  how  long  it 
had  been  since  the  timber  was  cut  by  looking  at  the 
stumps,  and  there  was  no  evidence  that  any  one  could 
do  that;  (2)  he  does  not  atempt  to  say  who  cut  the  tim- 
ber.    The  plaintiff  not  having  made  out  a  prima  facie 
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case,  the  eourt  committed  no  error  in  I'uling  out  the  evi- 
dence of  the  plaintiff,  nor  in  overruling  the  motion  for 
a  new  trial. 

The  judgment  of  the  court  is  affirmed. 

Tyson^  C.  J.,  and  Haralson  and  Denson,  J  J.,  con- 
cur. 


Clark  V.  Jernigan. 

Trcfver. 

(Dwided  Deo.  20th,  100(1.     42  So.  Rep.  883. 

1.  BIUh  of  Exvvption;  Time  of  Slgninff. — Where  a  bill  of  exceptions 

is  not  signed  during  the  term  at  which  the  judgment  is  ren- 
dered, and  no  order  is  entered  during  the  term  extending  the 
time  for  signing,  it  will  be  stricken  on  motion. 

2.  CoHts;   Taxation   in   Actions  of  Tort;   County  Court;   Statuton/ 

Provision. — I'uder  the  act  creating  the  county  coiu't  of  Coffee 
County  (Loc.  Acts,  1903,  p.  390),  the  said  court  has  jurisdic- 
tion concurrent  with  justices  of  the  peace,  and  with  the  circuit 
court  up  to  the  sum  of  five  hundred  dollars,  and  its  jurisdic- 
tion, in  an  action  of  tort  for  damages  In  the  sum  of  thirty-five 
dollars,  is  that  of  a  justice  of  the  peace,  and  not  of  the  cir- 
cuit court,  and  Section  132()  of  the  Code  of  189t)  has  no  apph- 
cation  to  tlie  taxing  of  the  costs. 

Appeal  from  C()ff(*e  County  Court. 

Heard  before  Hon.  B.  Dixon  Armstrong,  Special 
Judge. 

Action  by  I).  W.  (^lark  against  Joe  Jernigan.  From 
a  judgment  for  plaintiflF,  defendant  appeals.     Affirmed. 

This  was  an  action  for  conversion  of  certain  peisonal 
property,  and  the  complaint  asked  for  the  sum  of  |35. 
The  recovery  was  for  fS,  and  all  the  costs  of  the  pro- 
ceedings were  taxe<l  against  the  defendant,  although  the 
costs  exceeded  the  amount  of  damages  in  the  judgment 
rendered.     The  defendant  excepted  to  the  taxing  of  all 
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the  costs  against  him,  but  insisted  that  only  so  much 
costs  as  equaled  the  damages  assessed  should  be  taxed, 
and  that  the  other  costs  should  be  taxed,  if  at  all, 
against  the  successful  party ;  the  judge  presiding  failing 
to  certify  that  the  damages  awarded  should  have  been 
greater.  The  other  assignments  of  error  relate  to  mat- 
ters properly  shovn  by  bill  of  exceptions,  and  the  bill  of 
exceptions  was  stricken  because  not  signed  within  the 
time  allowed. 

Simmons  &  Carnley,  for  appellant. — Attorney's  fees 
are  not  an  element  of  damage  in  trover  and  are  not  re- 
coverable in  any  event  unless  specially  claimed. — Ross 
V.  Malone,  97  Ala.  530 ;  Burkes  v.  Huhhard,  69  Ala.  379 ; 
Boufwell  V.  Parker^  124  Ala.  341;  Birmingham  Co.  v. 
Tennessee  Co.,  127  Ala.  144.  Charge  1  should  have 
been  given. — Berhman  v.  Neivtmi,  103  Ala.  525.  The 
court  eiTed  in  taxing  the  cost  in  excess  of  the  judgment 
against  the  defendant.— §  1326,  Code  1896;  21  Ala.  579; 
67  Ala.  246;  103  Ala.  197;  132  Ala.  596;  2nd  Stewart, 
469. 

Riley  &  Wilkerson,  for  appellee. — Counsel  discuss 
questions  decided  but  cite  no  authority. 

TYSON,  J. — The  motion  to  strike  the  paper  in  the 
transcript  purporting  to  be  a  bill  of  exceptions  must  be 
granted,  for  the  reason  that  it  is  made  to  appear  by  its 
recitals  that  it  was  not  signed  at  the  term  of  the  court 
at  which  the  judgment  was  rendered,  and  no  order  en- 
tered during  the  term  exte^ndiug  the  time  for  its  sign- 
ing is  shown  by  the  record. 

The  act  establishing  the  court  by  which  this  cause 
was  tried  confers  upon  it  concurrent  jurisdiction  with 
justices  of  the  peace  and  the  circuit  court  of  the  county 
in  certain  civil  causes  when  tlie  sum  in  controversy  does 
not  exceed  |500.— Loc.  Acts  1903,  p.  399.  This  action 
is  trover  for  the  recovery  of  |35  as  damages  for  the  con- 
version of  certain  personal  property.  It  is  in  the  exer- 
cise of  the  juiisdiction  conferred  concurrent  with  jus- 
tices of  the  peace,  and  not  of  the  circuit  court,  that  the 
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court  has  authority  to  try  the  case. — Sections  918  and 
2662  of  the  Code  of  1896.     This  being  true,  it  is  clear 
that  section  1326  of  the  Code  of  1896  has  no  application. 
Affirmed. 

Haralson,  Simpson,  and  Denson,  JJ.,  concur. 


Eagle  Iron  Co.,  v.  Malone. 

Trover. 

(Decided  Dec.  19,  1906.    42  So.  Rep.  734.) 

1.  Pleading;  Pleas  in  Abatement;  Time  for  iling. — After  plaintiff 

had  amended  his  complaint  by  striking  out  the  individual  de- 
fendant as  a  party  defendant,  the  non-resident  cori)oration  de- 
fendant should  have  been  allowed  to  file  its  plea  in  abatement, 
setting  up  the  want  of  jurisdiction  of  the  court  to  hear  and 
determine  the  cause. 

2.  Appeal;   Review;   Scope. — ^The   cause  not   being   triable   on    its 

merits  until  the  plea  of  want  of  jurisdiction  is  disi>osed  of,  the 
other  assignments  will  not  be  considered. 

Appeal  from  Marshall  Circuit  Court. 

Heard  before  Hon.  W.  W.  Haralson. 

Action  by  James  Malone  against  the  Eagle  Iron  Com- 
pany and  another.  From  a  judgment  for  plaintiff,  de- 
fendant company  appeals.     Reversed  and  remanded. 

The  plaintijBf  (appellee  here)  sued  the  defendant  ap- 
pellant and  one  Stewart  in  the  circuit  court  of  Marshall 
county,  and  at  the  trial  discontinued  as  to  Stewart, 
whereupcm  the  defendant  the  Eagle  Iron  Company  of- 
fered to  interpose  a  plea  in  abatement,  setting  out  that 
they  had  no  office,  agent,  or  place  of  business  in  Mar- 
shall county,  and  that  the  court  was  without  jurisdic- 
tion to  entertain  the  cause  further.  The  court  refused 
to  allow  the  defendant  the  Eagle  Iron  Company  to  in- 
terpose this  plea,  stating  that  it  came  too  late.  The  de- 
fendant Stewart  was  a  resident  citizen  of  Marshall 
county. 
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John  A.  Lusk,  for  appellant. — Counsel  discuss  the 
assignments  of  error  not  touched  upon  in  the  opinion. 
Also  discusses  the  right  of  appellant  to  file  his  plea  to 
the  jurisdiction  of  the  court,  but  cites  no  authority  on 
this  proposition. 

Street  &  Isbell,  for  appellee. — Counsel  discuss  as- 
signments of  error  touched  on  in  the  opinion  but  cite 
no  authority. 

TYSON,  J. — ^After  the  complaint  was  amended  by 
striking  out  the  name  of  Stewart  as  a  party  defendant, 
the  remaining  defendant  should  have  been  allowed  to 
file  the  plea  in  abatement  proposed  by  it. — Eagle  Iron 
Co,  i\  Haughy  147  Ala.  613,  41  South.  663.  There  can, 
of  course,  be  no  trial  of  the  cause  on  its  merits  until  this 
plea.,  when  filed,  is  disposed  of.  We  will,  therefore,  not 
consider  any  other  assignment  of  error. 

Reversed  and  remanded. 

Haralson^  Simpson^  and  Denson,  JJ.,  concur. 


WilHOii  &  Son  V.  Curry. 

Trespass  and  TrotT^r. 

(Decided  Jan.  14th,  1907.    42  So.  Rep.  753.) 

1.  Chattel  Mnrtffdffc;  Riffht  of  Morii/af/cc  before  Maturity:  Trorer 

and  Tref<paHi<, — A  chattel  niortjjapee  cannot  maintain  an  action 
for  converwion  or  for  trespass  against  the  mortgage  property, 
by  a  third  person,  before  maturity  of  the  mortgage  where  he 
has  no  right  of  possession  to  the  property  before  default  in 
the  mortgage. 

2.  i^ame. — The  eiiuity  of  a  chattel  martgagor  being  subject  to  exe- 

cution or  attachment,  and  the  officer  having  an  exclusive  right 
of  possession  and  the  right  to  remove  the  property  from  the 
debtor's  i)remises,  the  plaintiff  In  execution  or  attachment  can- 
not be  made  liable  for  trespass  or  trover  in  taking  the  property 
under  either  process. 
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3.  Trover  and   Conversion;  Detention  of  Property;   Necessity   for 

Demand. — In  the  absence  of  a  demand  for  the  delivery  of  the 
property,  the  officer's  retention  of  its  possession  was  not  a 
conversion,  where  the  property  tal^en  by  the  officer  under 
execution  was  released,  and  the  mortgagor  notified  thereof. 

4.  Landlord  and  Tenant;  Lien  for  Rent;  Superiority  over  Chattel 

Mortgage. — The  lien  for  rent  of  the  landlord  and  his  assignee 
on  a  crop  raised  in  the  current  year,  is  superior  to  that  of  a 
mortgagee  under  Sections  2703-06,  Code  189C,  and  the  land- 
lord and  his  assignee  are  not  restricted  to  any  particular  por- 
tion of  the  crop  for  the  enforcement  of  their  lien. 

Appeal  from  Talladega  City  Court. 

Heard  before  Hon.  Q.  K.  Miller. 

Action  by  Joe  Curry  against  J.  C.  Wilson  &  Son. 
Prom  a  judgment  for  plaintiff,  defendants  appeal.  Re- 
versed and  rendered^ 

This  was  an  action,  joining  trover,  trespass,  and  case, 
for  the  conversion  of  certain  crops,  for  the  taking  of  the 
same,  and  for  the  destruction  of  a  mortgage  lien.  Num- 
erous pleas  were  filed,  and  demurrers  interposed,  but  it 
is  unnecessary  to  set  them  out  at  length.  Harrison 
Goodson  gave  Joe  Curry  two  mortgages  upon  his  crop 
and  a  mule,  one  due  November  1,  1904,  and  the  other 
due  November  15^  1904,  and  upon  this  title  Curry  bases 
his  claim  to  maintain  the  action  in  its  three  aspects. 
The  suit  was  filed  November  19,  1904,  and  service  per- 
fected on  November  28, 1904.  It  appears  that  J.  C.  Wil- 
son and  J-  U.  Wilson  recovered  a  waive  jujdgment  in 
the  Talladega  circuit  court  against  Harrison  Goodson 
for  the  sum  of  |294.98,  on  July  27,  1903,  and  had  the 
same  duly  recorded  in  the  office  of  the  judge  of  probate 
of  Talladega  county,  and  on  September  29,  1904,  pro- 
cured execution  to  issue  thereon,  and  on  the  5th  day  of 
October,  1904,  this  execution  was  levied  upon  certain 
pi:operty  the  crops  and  mule  mentioned  in  the  com- 
plaint. It  also  appeared  that  Harrison  Goodson  rented 
the  land  upon  which  these  crops  were  grown  from  one 
Green  Dyt?  for  the  year  1904,  and  gave  Dye  a  rent  note 
for  400  pounds  of  lint  cotton.  This  note  was  transfer- 
red by  Dye  to  Vane,  and  by   Vane   to   the   appellants 
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here.  The  property,  when  levied  on  under  the  execution, 
was  in  the  possession  of  Hiarrison  Goodson,  and  waa 
taken  by  the  deputy  sheriff  to  the  warehouse  of  appel- 
lants, after  the  seed  cotton  had  been  ginned.  The  seed 
were  left  at  the  gin.  The  cotton  seed  and  the  mule,  to- 
gether with  a  few  bundles  of  fodder,  were  released  from 
the  levy,  and  were  never  disposed  of  by  the  officer  or 
these  appellants.  The  rent  note  was  enforced  by  attach- 
ment levied  November  1,  1904,  on  certain  cotton  in  the 
seed. 

Whitson  &  Dyer^  for  appellant. — The  property  was 
in  the  rightful  possession  of  Harrison  Goodson,  the  de- 
fendant in  execution  and  was  subject  to  levy  and  sale. 
The  test  of  the  liability  is  whether  or  not  an  attempt  is 
made  at  the  sale  to  sell  the  entire  interest  in  the  prop- 
erty— the  interest  of  the  complaining  one  as  well  as  that 
of  the  defendant  in  execution. — Hopkinsorv  v.  Sheltan^ 
37  Ala.  310;  Boiling  v,  Kirhy,  90  Ala.  222.  The  equity 
of  redemption  was  capable  of  being  levied  upon  and 
sold. — Binghmn  v.  Vmidergrift^  93  Ala.  283.  The  lien 
for  rent  extended  to  the  entire  crop  and  neither  the  ten- 
ant or  his  mortgagee  had  any  right  to  claim  that  it  be 
restricted  to  any  part  of  the  crop. — Givens  v.  Edsley,  17 
Ala.  285;  Couch  v.  Damdson,  109  Ala.  313;  Andreivs 
Mfg.  Co,  V.  Porter,  112  Ala.  385. 

Knox,  Dixon  &  Burr^  for  appellee. — Justification  un- 
der legal  process  must  be  made  by  special  plea. — Harri- 
son V.  Davis,  2  Stewart,  p.  350 ;  Daniel  v.  Hardicick,  88 
Ala.  557 ;  Fields  v,  Bryce,  108  Ala.  32.  Where  the  law 
day  of  a  mortgage  is  passed  without  the  mortgage  debt 
being  paid  the  mortgagee  is  entitled  to  immediate  pos- 
session of  the  property  conveyed  and  may  maintain  an 
action  of  trespass  for  the  levy  of  execution  against  the 
mortgagor  upon  said  property. — Jordan  v.  ^Y€lls,  104 
Ala.  384;  Camphell  v,  Anderson,  107  Ala.  656;  80  Ala, 
427;  78  Ala.  180;  5  Am.  St.  Rep.  751;  61  Am.  Dec.  480. 

TYSON,  J.— The  plaintiff  predicates  his  right  of  re- 
covery in  this  ca^se  upon  two  certain  mortgages,  execu- 
ted by  one  Harrison  Goodson,  conveying  a  mule  and  the 
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crops  raised  by  Goodson  during  the  year  1904.  One  of 
the  mortgages  was  executed  on  February  29,  1904,  to 
secure  a  debt  which  matured  the  1st  day  of  November, 
1904.  The  other  was  executed  on  the  29th  day  of  Octo- 
ber, 1904,  and  secured  a  debt  that  matured  on  the  5th 
of  November  following.  Under  the  mortgages  the  plain- 
tiff's right  of  possession  to  the  property  conveyed  was 
postponed  until  the  maturity  of  the  respective  debts  se- 
cured. Tt  appears  undisputedly  from  the  testimony 
that  the  execution,  under  which  the  api>ellee  acquired 
possession  from  Goodson  of  a  portion  of  the  property, 
was  levied  on  the  5th  day  of  October,  1904,  and  that  the 
attachment  writ  under  which  he  acquired  the  posses- 
sion of  the  balance  of  the  property  from  Goodson  was 
levied  on  the  1st  day  of  November,  1904.  If  it  be  con- 
ceded that  the  taking  of  the  property  was  wTongful, 
and,  therefore,  constituted  a  trespass  or  conversion,  the 
plaintiff,  having  no  right  to  its  possession  at  that  time, 
cannot  recover  under  the  counts  of  his  complaint  in 
trespass  and  trover. — Johnson  v.  Wilson^  137  Ala.  468, 
34  South.  392,  97  Am.  St.  Rep.  52 ;  Heflin  v.  Slay,  78 
Ala.  180. 

But,  aside  and  independent  of  this  consideration,  un- 
der the  testimony  upon  which  the  trial  was  had,  no  re- 
covery could  be  had  under  either  of  these  counts.  The 
property  levied  on  under  the  execution  was  in  the  pos- 
session of  the  mortgagor.  He  had  an  equity  of  redemp- 
tion in  it  that  was  subject  to  levy  and  sale  under  the  ex- 
ecution.—Section  189,  Code  1896.  The  officer,  execut- 
ing the  process  of  execution,  therefore,  had  the  right  to 
the  exclusive  possession  of  the  property  and  to  remove 
it  from  the  premises  of  the  debtor. — Andrau's  v.  Keeth, 
34  Ala.  722;  11  Ency.  of  Law  (2d  Ed.)  p.  658.  His  act 
of  taking  and  removal,  being  lawful,  could  not  be  tor- 
tious, and  jtherefore,  could  not  be  made  the  predicate 
for  a  recovery  in  tresspass  and  trover.  For  like  leason, 
his  act  in  executing  the  process  of  attachment  was  not 
wrongful.  And  clearly,  if  the  officer  levying  these  proc- 
esses would  not  be  liable  in  tresspass  or  trover,  these  de- 
fendants would  not  be. 

Are  the  defendants  liable  under  the  counts  of  the 
complaint  in  case?    It  is  alleged  in  each  of  them  that 
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the  property  was  converted  by  defendants  to  their  own 
use,  and  on  account  of  this  conversion  plaintiff  has  lost 
his  lien.  It  was  shown  that  all  the  property  that  was 
taken  by  the  officer,  not  condemned  in  the  attachment 
proceeding  for  rent  of  the  land,  was  released  from  the 
levy  of  the  execution,  and  the  defendant  in  execution 
notified  of  it.  In  other  words,  no  sale  was  made  under 
the  execution.  But  it  may  be  said  that  it  was  the  duty 
of  the  officer,  upon  the  release  of  the  levy,  to  have  re- 
stored the  property  to  the  defendant  in  execution.  This 
may  be  conceded,  and  yet  it  is  not  perceivable  how  his 
failure  to  do  so  was  such  a  conversion  as  to  destroy  the 
plaintiff's  lien,  or  for  that  matter,  a  conversion  at  all, 
in  the  absence  of  a  refusal  to  deliver  to  plaintiflf  upon 
demand.  The  possession  having  been  acquired  lawfully, 
in  order  to  make  his  detention  wrongful  there  must  be 
a  demand.— Bot/ftreZZ  v.  Parker,  124  Ala.  341,  27  South. 
309.  Furthermore,  a  mere  nonfeasance  or  neglect  of 
legal  duty  is  not  a  conversion. — Boiling  v.  Kirhy,  90 
Ala.  215,  7  South.  914,  24  Am.  St.  Rep.  789.  It  was 
shown  that  upon  the  release  of  the  levy  the  property 
was  offered  to  the  defendant  in  execution  from  whose 
possession  it  was  taken,  and  that  he  refused  to  accept 
it.  In  its  then  status  there  was  no  greater  obstacle  in 
the  way  of  plaintiff  enforcing  his  lien  under  his  mort- 
gage than  there  would  have  been  had  the  defendant  in 
execution  accepted  it,  or  had  the  property  never  been 
levied  on  at  all.  As  to  the  property  condemned  and  sold 
in  the  attachment  proceeding  for  the  rent  of  the  land 
upon  which  the  crops  were  raised,  we  need  only  to  call 
attention  to  the  fact  that  plaintiff's  lien  upon  this  prop- 
erty was  subordinate  to  the  one  enforced  by  that  pro- 
ceeding.—Sections  2703,  2706,  Code  1896.  Nor  was  the 
attaching  landlord  restricted  in  the  enforcement  of  his 
lien  to  any  particular  portion  of  the  crop. — Givefis  t\ 
Easley,  17  Ala.  385;  Ccnwh  v.  Davidson,  109  Ala,  313, 
19  South.  507;  Andreu:s  Mfg.  Co.  v.  Porter,  112  Ala. 
381,  20  South.  475.  It  is  entirely  clear  to  us,  under  the 
evidence  admittcnl  by  the  court,  the  case  being  tried 
without  a  jury,  that  a  judgment  should  have  been  ren- 
dered for  defendants. 


Digitized  by 


Google 


1*»I  OP  ALABAMA.  373 

[Farrow  v.*  Wooley  A  Jordan.] 

We  have  not  noticed  the  rulings  of  the  court  in  sus- 
taining demurrers  to  defendant's  special  pleas,  since,  af- 
ter eliminating  the  pleas,  all  testimony  admissible  un- 
der them  was  admitted  in  evidence.  Proceeding  to  ren- 
der the  judgment  which  the  trial  court  should  have  ren- 
dered, one  will  be  here  entered  for  defendants. — Acts 
1894-95,  p.  1225. 

Reversed  and  rendered. 

DowDELL,  Anderson^  and  McClellan^  JJ.,  concur. 


Farrow  v.  Wooley  &  Jordan. 

Trm-rr  and  Trespass. 

(Decided  Feb.  14th,  1907.    43  So.  Rep.  144.) 

1.  Agriculture;  Liens;  Contract  of  Hire;  Crops. — Where  one  party 

furnishes  the  land  and  teams  and  the  other  party  the  labor 
with  an  agreement  to  divide  the  crops  between  them  a  con- 
tract of  hire  exists  under  Section  2712,  Code  1896.  and  the 
title  of  the  crops  are  In  the  oiRTier  of  the  soil,  while  the  la- 
borer has  his  Hen  for  his  share  of  the  crops. 

2.  Trover  and  Conversion;  Right  of  Action;  Title  of  Plaintiff;  As- 

signment of  Lien. — ^The  assignee  of  the  lien  of  the  party  furn- 
ishing the  labor  acquires  no  title  that  will  support  trover  or 
conversion  for  part  of  the  crop. 

3.  Same;  Evidence;  Admissibility. ^-T^BWrnony  tending  to  show 

that  the  owner  of  the  crop  said  he  would  see  the  debt  of  the 
laborer  paid  was  admissible  as  a  circumstance  tending  to  cor- 
roborate the  assignee  of  the  laborer's  lien  that  the  o\vner  did 
afterwards  deliver  and  turn  over  the  laborer's  cotton  to  him 
in  payment  of  the  laborer's  debt. 

4.  Samfi;  Right  of  Action;  Title  of  Ptointi/f.— Where  the  owner  of 

the  crop  and  the  laborer  divided  the  crop  in  accordance  with 
the  terms  of  the  contract,  and  the  part  assigned  to  the  la- 
borer was  delivered  to  the  assignee  of  the  laborer's  lien  in 
payment  of  the  mortgage  to  them  such  assignee  were  enti- 
tled to  maintain  trover  for  taking  the  crop  by  a  third  person. 

5.  Same;  Bvidence;  Admissibility. — ^Testimony  that  the  owner  of 
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the  crop  told  the  assignee  of  the  laborer's  lien  to  go  and  get 
the  cotton  for  the  payemnt  of  their  claims  against  the  laborer 
was  admissible  as  tending  to  show  that  the  owner  had  relin- 
quished his  right  to  the  cotton  and  turned  it  over  to  such  as- 
signees, or  to  the  laborer. 

6.  Same. — It  was  competent  to  show  by  plaintiff  that  after  the  cot- 

ton had  been  taken  from  plaintiff  and  placed  in  defendant's 
warehouse  that  the  owner  of  the  crop  said  to  plaintiff  that 
plaintiff's  bales  of  cotton  were  in  the  warehouse,  as  a  circum- 
stance tending  to  show  that  he  considered  that  the  cotton  had 
been  delivered  to  plaintiff  under  the  mortgage. 

7.  Appeal;  Proceeding  m  Lower  Court;  Scope  of  Issues  on  Xew 

Trial;  Theory  of  Action. — The  fact  that  a  case  was  tried  upon 
a  different  theory  on  a  former  hearing,  did  not  deprive  plain- 
tiff of  the  right  to  prove  anything  material  to  the  controversy 
on  the  present  trial,  where  the  property  sought  to  be  recovered 
was  in  possession  of  the  defendant  at  the  time  of  the  institu- 
tion of  the  suit,  and  was  afterwards  sold  by  his  employe. 

8.  Trover  and  Conversion;  Title  of  Plaintiff. — Where  the  cotton  was 

raised  under  a  crop  contract  by  one  furnishing  the  lands  and 
teams  and  the  other  the  labor,  and  such  cotton  was  delivered 
by  both  parties  to  the  contract  to  plaintiff  for  credit  upon  the 
account  of  the  laborer,  the  plaintiff  is  entitled  to  maintain 
trover  for  the  conversion  of  such  cotton;  and  a  delivery  is 
shown  when  the  evidence  discloses  that  the  owner  and  the 
laborer  each  directed  one  of  the  plaintiff's  to  get  the  cotton 
and  apply  it  to  the  laborer's  account. 

9.  Same;  Instructions. — A  charge  is  correct  which  asserts  that,  in 

determining  whether  the  cotton  was  delivered  to  plaintiffs'  the 
jury  must  look  to  all  the  evidence,  and  if  they  are  reasonably 
convinced  that  the  owner  directed  one  of  the  plaintiffs  to  get 
the  cotton,  then  the  title  to  same  passed  to  plaintiffs. 

10.  Same. — A.  charge  asserting  that  when  the  cotton  was  ginned  It 

belonged  solely  to  the  owner  of  the  crop,  and  that  before  plain- 
tiffs can  recover  they  must  prove  that  they  bought  it  from  the 
owner,  and  the  burden  of  proving  this  with  reasonable  cer- 
tainty is  on  the  plaintiffs,  is  incorrect  and.  properly  refused. 

Appeal  fi,om  Marshall  Girciiit  Court. 

Heard  before  Bon.  W.  W.  Haralson. 

Action  by  Wooley  &  Jordan  against  T.  L.  Farrow. 
From  a  judgment  in  favor  of  plaintiffs,  defendant  ap- 
peals.   Affirmed. 

The  subject  of  the  controversy,  together  with  all  the 
facts  necessary  to  an  understanding  of  the  opinion,  suf- 
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ficiently  appear  from  the  opinion.  A  number  of  charges 
were  asked  and  refused  to  the  defendant,  but  the  only 
one  necessary  to  be  here  set  out  is  charge  6,  and  is  as 
follows :  "The  court  charges  the  jury  that  at  the  time 
this  cotton  was  ginned  it  belonged  solely  to  John  P. 
Tillman,  and  before  the  plaintiffs  can  recover  they  must 
prove  that  they  bought  this  cotton  from  Tillman,  and 
the  burden  of  proving  this  with  reasonable  certainty  is 
upon  the  plaintiff." 

The  following  charges  were  given  at  the  request  of  the 
plaintiff:  "(A)  The  court  charges  the  jury  that  the 
fact  that  this  case  was  tried  heretofore  on  a  different 
claim  of  title  cannot  be  looked  to  by  the  jury  for  the  pur- 
pose of  discrediting  the  claim  of  title  set  up  by  plain- 
tiffs in  this  trial.  Plaintiffs  may  set  up  different  claims 
to  the  cotton  involved  in  this  suit.  (B)  The  court  charges 
the  jury  that  if  they  find  from  the  evidence  that  the  four 
bales  of  cotton  after  being  ginned  had  been  divided, 
Tillman  taking  two  and  Pratt  the  other  two,  and  said 
division  had  been  made  before  Jordan  got  the  bales  in 
controversy,  and  the  bales  obtained  by  Jordan  were  the 
hales  set  apart  to  Pratt,  then  the  title  to  said  Pratt  bales 
was  in  Pratt,  and  his  delivery  of  them  to  Jordan  for 
the  account  of  Wooley  &  Jordan  against  him  vested  the' 
legal  title  to  said  cotton  in  Wooley  &  Jordan.  (C)  The 
court  charges  the  jujry  that  if  the  cotton  in  controversy 
was  delivered  by  Pratt  and  Tillman  to  Jordan,  for 
credit  on  an  account  of  Wooley  &  Jordan  against  Pratt, 
or  Pratt  and  Tillman,  then  they  must  find  for  the  plain- 
tiff; and  such  delivery  need  not  have  been  made  by 
Pratt  and  Tillman.  It  is  sufficient  if  they  directed  Jor- 
dan to  get  said  cotton  ai;id  apply  it  on  said  account.  (D) 
The  court  charges  the  jury  that  in  determining  whether 
or  not  the  two  bales  of  cotton  in  controversy  were  de- 
livered to  Wooley  &  Jordan,  or  to  Jordan  for  Wooley  & 
Jrdan,  by  said  Tillman,  they  must  look  at  all  the  evi- 
dence in  the  case;  and  if,  from  all  the  evidence  in  the 
case,  they  are  reasonably  convinced  that  Tillman  di- 
rected Jordan  to  get  the  two  bales  of  cotton,  then  the 
title  to  said  cotton  passed  to  Wooley  &  Jordan.'* 

There  was  judgment  for  plaintiff,  and  defendant  ap- 
peals. 


Digitized  by 


Google 


376  SUPREME  COURT  tVoi. 

[Farrow  v.  Wooley  ft  Jordan.] 

Street  &  Isbell,  for  apellants. — Confessedly,  the 
cotton  sued  for  at  one  time  belonged  to  one  Tillman  un- 
der whom  defendant  held. — Jordan  v.  Lindsay,  132  Ala. 
567;  Farrow  v.  Wooley,  138  Ala.  267.  It  is  clear  that 
whatever  right  plaintiff  acquired  by  the  agreement  was 
not  sufficient  to  pass  to  them  the  entire  legal  interest. — 
Foley  V.  Feirath,  98  Ala.  180.  Under  the  familiar  doc- 
trine of  recaption  Tillman  had  a  right  to  retake  the 
property  and  place  it  for  safekeeping  until  the  respec- 
tive rights  could  be  adjusted. — Thames  v.  Adams^  2 
Port.  188;  Motes  v.  Bates,  74  Ala.  374;  Str^t  v.  St. 
Clair,  71  Ala.  110.  Counsel  discuss  other  assignments 
of  error  but  cite  no  authority. 

E.  O.  McCoRD^  for  appellee. — No  brief  came  to  the  re- 
porter. 

SIMPSON,  J. — This  was  an  action  by  the  appellee 
against  the  appellant ;  one  count  being  in  trover  and  the 
other  trespass  for  taking  two  bales  of  cotton.  The  facts 
are  that  one  Tillman  furnished  the  land  and  team,  and 
Pratt  furnished  the  labor,  to  make  a  crop,  and  they 
were  to  divide  the  crop  in  equal  proportions.  This,  ac- 
cording to  our  statute,  was  a  contract  of  hire,  under 
which  the  crop  belonged  to  Tillman  and  Pratt  had  a 
lien  on  it  "for  the  value  of  the  i)ortion  of  the  crop  to 
which  he  was  entitled."— Code  1896,  §  2712.  The 
plaintiflfs  made  advances  to  said  Pratt  during  the  year 
1898,  and  he  executed  to  them  an  instrument  intended 
to  be  a  mortgage  on  his  interest  in  said  crop.  Under 
section  2712  of  the  Code  of  1896  the  contract  of  hire  ex- 
isted between  the  parties.  What  was  the  effect,  then, 
of  the  mortgage  made  by  Pratt,  Said  section  provides 
that  "such  lien  shall  have  the  same  force  and  effect,  and 
shall  be  enforced,  in  the  same  manner,  and  under  the 
same  conditions,  and  in  the  same  cases  as  the  lien,  in 
favor  of  a  landlord." 

Under  the  landlord's  lien  statute,  as  it  originally 
stood,  this  court  held  that,  as  the  landlord  merely  had 
a  lien  on  the  crop  of  his  tenant,  which  was  not  the  sub- 
ject of  assignment  or  transfer  to  another,  he  did  not 
have  any  title  or  interest  in  the  crop  which  could  be  the 
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subject  of  a  valid  mortgage  (Broughton  v.  Potc^ll,  52 
Ala.  123) ;  also  that  the  statutory  right  of  enfoicement 
by  attachment  could  not  be  available  to  an  assignee  of 
the  landlord  {Foster  v.  West  morel  andy  52  Ala.  223). 
Subsequently  the  statute  was  amended  so  as  to  permit 
the  assignment  of  the  landlord's  lien,  clothing  the  as- 
signee with  all  of  the  landlord's  rights. — Code  1896,  § 
2706.  Under  this  statute  it  results  that  when  a  land- 
lord attempts  to  make  a  mortgage  on  the  crop  of  his 
tenant,  while  it  cannot  operate  as  transfer  of  the  legal 
title,  which  he  has  not,  it  does  operate  as  an  assignment 
of  his  lien,  and  clothes  the  iassignee  with  the  same  rights 
and  remedies  as  the  landlord  had. — Leslie  t\  Hinson,  83 
Ala.  267,  3  South.  443;  Ballerd  v.  May  field,  107  Ala. 
396,  18  South.  29.  The  statute  does  not  transform  the 
equitable  lien  of  the  landlord  into  a  legal  title,  and  the 
fact  that  he  can  maintain  a  claim  suit  on  it  is  only  by 
virtue  of  the  statute,  which  has  been  amended  so  as  to 
allow  the  holder  of  an  equitable  title  "or  lien"  to  main- 
tain that  particular  form  of  action. — Code  1896,  §  4141. 
Accordingly  this  court  has  held  that  the  statutory  lien 
of  the  hireling  will  not  support  the  action  of  trover. — 
Jordem  v.  lAndsay,  132  Ala.  567,  31  South.  484.  The 
mortgage  could  not  amount  to  anything  more  than  an 
assignment  of  the  lien  held  by  Pratt.  Consequently  the 
plaintiff  could  not  maintain  the  action  of  trover  or  tres- 
pass on  any  title  acquired  by  the  mortgage,  although,  as 
will  be  shown  hereafter,  a  different  question  would 
arise  if  the  crop  had  been  divided  and  the  cotton  deliv- 
ered to  him  in  payment  of  his  lien. 

The  testimony  that  Tillman  said  he  would  see  the  debt 
I>aid  was  admissible  as  a  circumstance  tending  to  cor- 
roborate the  testimony  of  the  plaintiff  that  Tillman  did 
afterwards  turn  the  cotton  over  to  them  for  the  pay- 
ment of  the  debt.  One  of  the  plaintiffs  further  testi- 
fied that  after  the  cotton  was  ginned,  and  while  it  was 
at  the  gin,  said  Pratt  told  them  to  go  and  get  the  cotton 
and  apply  it  to  their  mortgage.  This  testimony  was  ob- 
jected to  by  the  defendant,  and,  without  more,  would  be 
incompetent,  as  Pratt  did  not  have  the  title  to  the  cot- 
ton and  could  not  authorize  the  defendant  to  take  it  un- 
less he  had  acquired  it  from  Tillman.    But  the  plaintiff 
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proceeded  to  testify  (and  he  is  corroborated  by  other 
witnesses)  that  about  the  same  time  Tillman  told  him 
that  "there  were  four  bales  at  the  gin,  two  of  which 
were  marked  ^J.  T.'  and  two  marked  'N.  P.,'  and  told 
Jordan  to  go  and  get  the  two  bales  marked  'N.  P.'  and 
pay  themselves  out  of  them  what  Pratt  was  owing 
them."  This  testimony  was  contradicted;  but,  if  true, 
it  might  authorize  the  jury  to  believe  that  the  cotton  had 
been  divided,  and  the  two  bales  marked  "N.  P."  assigned 
to  Pratt,  and  if  both  Pratt  and  Tillman  united  in  au- 
thorizing Jordan,  for  his  firm,  to  take  possession  of  the 
cotton  and  pay  their  debt  out  of  it,  that  was  a  deliverey 
to  the  plaintiffs,  either  as  bailees  or  as  vendees,  for  the 
purpose  of  selling  the  cotton  and  out  of  the  proceeds  to 
pay  their  own  debt  and  account  for  the. overplus  to 
Pratt.  Jordan  went  and  got  the  two  bales  marked  "N. 
P."  and  placed  them  in  the  rear  of  his  store  in  Gunters- 
ville.  Subsequently  Tillman  took  the  bales,  over  the 
protest  of  plaintiffs,  and  placed  them  in  the  warehouse 
of  defendant.  Plaintiffs  notified  defendant  that  they 
had  a  mortgage  on  the  cotton,  and  said  cotton  was  in 
defendant's  hands  at  the  time  of  the  commencement  of 
this  suit.  Tillman  claims  that  he  has  a  lien  on  Pratt's 
part  of  the  cotton  for  advances  to  the  amount  of  156^ 
also  denies  that  the  cotton  Ead  ever  been  divided  and 
so  marked  with  his  consent,  and  denies  that  he  author- 
iaed  plaintiffs  to  get  the  cotton. 

There  are  conflicts  in  the  testimony  for  the  determine 
ation  of  the  controversy  by  the  jury.  It  matters  not 
whether  the  transaction  by  which  the  cotton  was  deliv- 
ered to  the  plaintiffs  created  a  bailment,  or  amounted 
to  a  sale,  although  the  former  seems  to  be  the  case. — 
Sattler  v.  Hallock,  160  N.  Y.  291,  54  N.  E.  667,  46  L.  B, 
A.  679,  73  Am.  St.  Rep.  686.  In  either  case  the  plain- 
tiffs would  be  authorized  to  maintain  an  action  for  the 
taking  or  conversion  of  the  property.  Unquestionably 
Tillman  and  Pratt  together  had  a  right  to  dispose  of 
that  property  in  any  manner  that  they  might  choose^ 
and  if  it  was  divided  and  the  two  bales  turned  over  to 
Pratt,  and  by  the  concurring  act  of  both  delivered  to  the 
plaintiffs,  to  be  by  them  sold  and  appropriated  to  the 
payment  of  their  debt,  it  had  passed  beyond  the  control 
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of  both  Tillman  and  Pratt.  Tillman  might  have  refused 
to  pay  it  over  until  the  amount  due  him  for  advances 
was  paid ;  but,  having  paid  it  over,  the  law  gave  him  no 
lien  for  advances.  Pratt  simply  had  the  right  to  de- 
mand that  the  cotton  be  fairly  sold,  and,  if  there  was 
any  overplus,  to  have  it  paid  to  him.  If,  on  the  other 
hand,  there  was  no  division  of  the  cotton,  no  payment 
to  Pratt  of  his  part,  and  no  delivery  by  Tillman  and 
Pratt  to  the  plaintiffs  for  the  payment  of  their  claim, 
then  the  cotton  remained  the  property  of  Tillman,  and 
the  plaintiffs  could  not  recover.  It  is  true  that  if  the 
plaintiffs  were  the  bailees,  and  used  the  property  in  any 
way  contrary  to  the  terms  of  the  bailment,  the  bailor 
would  have  a  right  to  recover  his  property ;  but,  if  the 
property  was  divided,  Pratt  was  the  bailor,  and  not 
Tillman.  However  that  may  be,  if  it  was  delivered  to 
them,  to  be  sold  and  applied  to  the  debt  of  Pratt,  they 
had  a  right  to  keep  it  on  their  pcemises  for  a  reason- 
able time  until  the  sale  could  be  effected,  and  they  com- 
mitted no  wrong  in  declaring  that  Tillman  had  no  inter- 
est in  it. 

From  what  has  been  said  it  will  appear:  (1)  That 
the  court  did  not  err  in  allowing  the  witness  to  testify 
that  Tillman  said  he  would  see  Pratt's  debt  paid.  (2) 
There  was  no  error  in  allowing  proof  that  Tillman  told 
Jordan  to  go  and  get  the  cotton,  as  that  was  proper,  as 
tending  to  show  that  Tillman  had  relinquished  his  right 
and  turned  the  cotton  over  to  Pratt.  (3)  Nor  was  there 
error  in  permitting  Jordan  to  testify  that,  after  the  cot- 
ton had  been  taken  from  plaintiffs  and  placed  in  defend- 
ant's warehouse,  Tillman  said  to  him,  "Your  two  bales 
of  cotton  are  in  the  warehouse,'^  as  that  was  a  circum- 
stance going  to  show  that  Tillman  considered  that  the 
property  had  been  turned  over  to  Jordan,  as  he  claims. 
(4)  There  was  no  error  in  the  giving  of  charge  A,  on  re- 
quest of  the  plaintiffs.  The  fact  that  the  case  was  pre- 
viously tried  on  a  different  theory  could  not  deprive  the 
plaintiffs  of  the  right  to  prove  anything  material  to 
their  controversy  in  this  case.  No  principle  of  estoppel 
is  shown,  as  the  evidence  shows  the  cotton  was  in  the 
possession  of  the  defendant  at  the  time  of  the  institu- 
tion of  this  suit,  and  has  since  been  sold  by  his  employe. 
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(5)  From  what  has  been  said,  it  will  be  seen  that  there 
was  no  error  in  the  giving  of  charge  B  at  the  request 
of  the  plaintiffs.  (6)  Charge  C  is  not  subject  to'  the 
criticism  insisted  upon  by  the  appellant.  (7)  Charge 
D  was  properly  given.  (8)  As  there  was  a  conflict  in 
the  evidence,  there  was  no  error  in  the  refusal  to  give 
the  general  charge  in  favor  of  defendant. 

The  only  other  charge  referred  to  in  the  brief  of  ap- 
pellant is  charge  6,  requested  by  the  defendant  and  re- 
fused. There  was  no  error  in  the  refusal  to  give  this 
charge.  Although  the  cotton  did  belong  to  Tillman  at 
the  time  it  was  ginned,  yet  it  does  not  follow  that  the 
only  way  in  which  plaintiffs  could  have  acquired  the 
cotton,  or  such  an  interest  in  it  as  to  entitle  them  to  re- 
cover, was  by  a  purchase  from  Tillman.  Tillman  may 
have  divided  the  cotton  and  paid  these  two  bales  over 
to  Pratt,  and  Pratt  may  have  turned  it  over  to  the  plain- 
tiffs, with  Tillman  expressing  his  consent,  by  way  of 
giving  assurance  that  he  had  relinquished  all  right  to 
it  ;and,  if  these  be  the  facts,  the  plaintiffs  could  recover. 

The  motion  for  a  ncAv  tral  was  properly  overruled. 
There  is  no  error  in  the  record,  and  the  judgment  of  the 
circuit  court  will  be  afllrmed. 

Affirmed. 

Tyson,  C.  J.,  and  Haralson  and  Denson,  JJ.,  concur. 


C.  W,  Zimmerinaii  3Infg.  Co.,  v.  Daffln. 

Trover  and  Trespass. 

(Decided  Dec.  18,  190«. — it  So.  Rep.  858.) 

1.  Logs  and  Logging;  Sale  of  Standing  Timber;  Right  to  Remove, — 
Where  the  owner  of  land  executes  a  conveyance  to  all  the  tim- 
ber of  a  certain  size,  the  legal  title  to  the  timber  is  hi  the 
grantee,  and  he  may  remove  it  after  the  time  limit  -fixed  in 
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the  conveyance,  in  this  case  two  years,  but  for  so  doing,  he 
is  liable  to  the  grantor  in  an  action  for  trespass  quare  clausum 
for  such  actual  damages  as  is  sustained  to  the  possession. 

2.  Life  Estate;  Action  hy  Life  Tenant. — While  a  life  tenant  may 

maintain  trespass  quare  clausum  for  damages  to  his  possession, 
he  cannot  maintain  trover  for  the  conversion  of  trees  growing 
on  the  land,  nor  trespass  de  bonis  asportavis  for  the  taking  of 
them. 

3.  Trespass;  Damages;  Nominal  Damages. — The  grantee  in  a  con- 

veyance owning  the  standing  timber  on  the  land,  who  removed 
the  timber  after  the  expiration  of  the  time  limit  fixed  by  the 
conveyance  for  such  removal,  but  in  removing  the  timber  did 
no  appreciable  damage  to  the  soil  or  to  the  possession,  is  not 
liable  for  more  tnan  nominal  damages  in  trespass  quare 
clausum. 

Appeal  from  Clarke  Circuit  Court. 

Heard  before  Hon.  S.  H.  Spbott. 

Action  by  William  W.  Daflftn  against  the  C.  W.  Zim- 
merman Manufacturing  Company.  From  a  judgment 
in  favor  of  plaintiff,  defendant  appeals.  Reversed  and 
remanded. 

The  following  charges  were  refused  to  defendant: 

Charge  1:  "The  court  charges  the  jury  that  under 
the  deed  introduced  in  evidence  the  title  to  the  timber 
has  never  reverted  to  the  plaintiff." 

Charge  5 :  "The  court  charges  the  jury  that,  if  they 
believe  the  evidence,  they  must  find  for  the  defendant  as 
to  count  1." 

Charge  6:  "The  court  charges  the  jury  that  under 
the  evidence  the  plaintiff  can  only  recover  for  the  injury 
to  the  land  and  to  the  timber  under  12  inches  in  diam- 
eter." 

Wilson  &  Aldridge,  Stephens  &  Lyon^  R.  W. 
Stoutz,  and  Gregory  L.  &  H.  T.  Smith,  for  appellant. 
— The  only  interest  which  a  life  tenant  has  in  the  timber 
growing  upon  the  land  is  such  as  is  useful  and  necessary 
to  the  proper  enjoyment  of  the  life  estate  in  the  land. — 
Gamett  v.  Woods,  140  Ala.  457;  Alexander  v.  Fisher, 
7  Ala.  154.  The  remaidermen  may  bring  trespass  de 
bonis  but  the  life  tenant  has  only  his  action  quare 
clausum. — Lane  v.  Thompson,  43  N.  H.  320;  Wood  v. 
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Oriffm,  46  N.  H.  230;  18  Ency.  of  Law,  (2nd  Ed.)  450 
and  453;  15  Ency.  of  P.  &  P.  519-20;  Washburn  on  Real 
Property,  §  303.  If  the  entiy  was  wrongful  the  law 
conclusively  presumes  that  nominal  damages  resulted. 
— Adcums  V.  Robinson^  65  Ala.  591;  Parker  v.  Mise,  27 
Ala.  483;  Trustees,  etc,  v.  Turner,  71  Ala.  433;  Trammel 
V.  Chambers  Co.,  93  Ala.  389.  Unless  some  distinction 
can  be  drawn  a  conveyance  of  standing  timber  which 
expressly  limits  the  time  within  which  it  is  to  be  re- 
moved and  a  similar  conveyance  in  which  this  time  is 
limited  by  implication  to  a  reasonable  time  the  con- 
struction of  the  conveyance  in  the  present  case  it  set- 
tled in  Alabama. — Heflm  v.  Bingham,  56  Ala.  566; 
Magnetic  Ore  Co.  v.  Marbury  Lbr.  Co.,  104  Ala.  465; 
Hoit  V.  fStratton  Mills,  20  Am,  Rep.  119 ;  White  v.  Fos- 
ter, 102  Mass.  379;  Mee  v.  Benedict,  57  N.  W.  175;  Hal- 
stead  V,  Jessop,  49  N.  E.  822.  The  two  interests,  the 
soil  and  the  timber  when  separated  in  ownership  be- 
come distinct  and  separate  and  one  is  no  less  a  distinct 
property  right  and  a  distinct  interest  in  the  land  than 
the  other. — Rothschilds  v.  Bay  City  Lbr.  Co.,  139  Ala. 
576.  The  title  to  real  estate  cannot  be  divested  without 
writing  even  upon  the  high  moral  principle  of  an  es- 
toppel.—Jficfc^  V.  Swift  Creek  Mill  Co.,  133  Ala.  411.  It 
is  thoroughly  settled  that  the  limitations  of  time  within 
which  the  trees  may  be  removed  may  be  waived  or  -ex- 
tended by  pSiTol— Grady  v.  D.  R.  &  r\  Co.,  28  N.  Y.  Sup. 
121;  ^yhite  v.  Foster,  supra. 

A.  L.  McLeod  and  Willl^m  D.  Dunn,  for  appellee. — 
If  the  defendant  is  liable  in  conversion,  it  is  liable  as  a 
willful  trespasser  for  the  highest  value  proved. — White 
V.  Yaickeij,  108  Ala.  270;  106  U.  S.  432;  Ency.  of  Law, 
28,  811  C. ;  28  Sou.  Rep.  682. 

ApprllaiitH,  defendant  in  the  court  1k4ow,  not  hav- 
ing cut  and  removed  the  timber  in  the  two  years  time 
limit  forfeited  its  right  thereto  and  the  cutting  and  re- 
moval of  the  same  by  it,  afterwards,  was  a  willful  tres- 
pass.— Ency.  of  Law,  Vol.  28,  541,  and  authorities  un- 
der note  4,  p.  543;  KcUam-  r.  McKinstry,  69  X.  Y.  265; 
Drake's  Cases,  11  Allen  Rep.  (Mass.)  141;  Fletcher  v. 
Livingston,  26  N.  E.  Rep.    (Mass.)    1001;   Perkins    v. 
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Stocktoell,    and   authorities   therein,   131    Mass.    529; 
White  V.  Foster,  102  Mass.  375,  28  Sou.  Rep.  543. 

DENSON,  J. — The  complaint  contains  three  counts. 
The  first  is  trover  for  the  conversion  of  a  lot  of  timber 
alleged  to  have  been  cut  from  certain  lands  described  in 
the  count.  The  second  count  is  in  trespass,  and  counts 
for  recovery  on  the  cutting  of  timber  by  the  defendant 
on  the  lands  described  in  the  first  count  of  the  com- 
plaint. The  third  count  is  for  trespass  on  the  same 
lands,  without  any  averment  particularizing  the  acts  of 
trespass.  The  controversy  in  the  case  grew  out  of  the 
purchase  and  sale  of  growing  pine  timber  on  land  of 
which  Bettie  Daffin  was  the  owner  at  the  time  of  the  pur- 
chase and  sale.  On  the  11th  day  of  November,  1901, 
Bettie  Baffin  and  her  husband  sold  to  the  defendant 
(appellant)  "all  the  pine  timber,  twelve  inches  in  diam- 
eter and  up,"  then  standing  and  being  on  certain  lands 
described  in  a  conveyance  which  they  on  the  same  day 
executed  to  the  defendant,  and  which  is  in  the^  follow- 
ing laguage: 
"State  of  Alabama,  Clarke  County. 

"Know  all  men  by  these  presents,  that,  for  and  in 
consideration  of  nine  hundred  and  sixty  dollars,  we  do, 
grant,  bargain,  sell  and  convey  unto  the  C.  W.  Zimmer- 
man Mfg.  Co.  all  the  pine  timber,  twelve  inches  in  diam- 
eter and  up,  now  standing  and  being  on  the  following 
described  lands,  situated  in  Clarke  county,  Alabama, 
to-wit:  Northeast  quarter  of  northeast  quarter,  south 
half  of  northeast  quarter,  north  half  of  southeast  quar- 
ter, section  20,  west  half  of  northwest  quarter,  section 
21,  township  8  north,  range  3  east.  To  have  and  to  hold 
to  C.  W.  Zimmerman  Mfg.  Co.,  their  successors  and  as- 
signs, forever.  And  Ave  covenant  with  the  C.  W.  Zim- 
merman Mfg.  Co.,  that  we  are  seized  in  fee  of  the  said 
premises,  and  that  we  will  warrant  and  defend  the  same 
to  the  said  C.  W.  Zimmerman  Mfg.  Co.  against  the  law- 
ful claims  of  all  persons  whomsoever.  For  the  same 
consideration  we  do  grant  to  C.  W.  Zimmerman  Mfg. 
Co.  free  rights  of  way  over  and  across  any  lands  owned 
by  us  for  all  railroads,  diri;  roads,  and  log  ditches, 
which  it  may  desire  to  construct. 
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"The  said  C.  W.  Zimmerman  &  Co.  is  allowed  two 
years  from  this  date  within  which  to  cut  and  remove  the 
timber  herein  above  conveyed. 

"Witness  our  hands  and  seals  this  the  11th  day  of 
November,  1901. 

"W.  W.  Baffin.     (L.  S.) 
"Bettie  Daffin.  (L.  S.)" 

Mrs.  Daffin  died,  leaving  surviving  her  several  chil- 
dren and  her  husband.  The  husband  is  the  sole  plain- 
tiff in  this  case.  The  timber  was  cut  on  the  land  after 
the  expiration  of  the  time  limit  specified  in  the  contract, 
and  after  the  death  of  Mrs.  Daffln. 

The  first  contention  of  the  appellant  requires  us  to 
construe  the  contract  of  sale  and  determine  the  interest 
of  the  parties  in  the  timber.  The  plaintiflf's  contention 
is  that  the  defendant  (grantee  in  the  conveyance),  not 
having  cut  and  removed  the  timber  within  the  time  limit 
fixed  in  the  second  paragraph  of  the  sale  contract,  for- 
feited its  title  to  the  timber;  and  this  contention  pre- 
vailed in  the  trial  court.  The  defendant's  contention  is 
that  the  conveyance  is  absolute,  carrying  and  vesting 
the  title  to  the  timber  in  the  grantee,  and  that  the  time 
limit  for  cutting  and  removing  simply  limits  its  right 
of  the  use  of  the  soil  for  keeping  and  maintaining  the 
trees  or  timber  on  it. 

The  precise  question  has  never  been  before  this  court 
for  consideration.  But  such  contracts  have  been  fre- 
quently considered  and  construed  by  the  courts  of  other 
states,  and  the  decisions  are  not  bv  any  means  harmon- 
ious. In  28  Am.  &  Eug.  Ency.  LaV  (2d  Ed.)  p.  541, 
we  find  this  statement  in  respect  to  such  contracts: 
"Contracts  for  the  sale  of  standing  trees  to  be  removed 
within  a  specified  time  has  generally  be  construed  by 
the  courts  as  sales  of  only  so  many  trees  as  the  vendee 
might  cut  and  remove  within  the  time  designated;  the 
balance  remaining  the  property  of  the  vendor.'  '  Many 
cases  are  cited  in  note  9  to  support  the  statement.  The 
note  includes  cases  from  the  courts  of  Georgia,  Maine, 
Massachusetts,  Michigan,  Minnesota,  New  York,  Ohio, 
Vermont,  and  Winconsin.  There  is  this  further  state- 
ment of  the  law  in  the  Encyclopedia  above  quoted  from  : 
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"Such  a  sale  may,  however,  be  regarded  as  absolute,  and 
the  agreement  to  remove  as  a  covenant,  in  which  case 
the  timber  remains  the  property  of  the  purchaser,  al- 
though not  removed  within  the  time  provided  for,  and 
for  the  failure  to  remove  the  vendor  may  bring  an  action 
on  the  covenant.  A  wrongful  taking  of  the  timber  by 
the  vendor  would  in  such  a  case  constitute  a  conversion, 
for  which  the  purchaser  would  have  a  right  of  action." 
In  support  of  this  statement  the  decisions  of  the  courts 
of  Alabama,  Indiana,  Michigan,  and  Massachusetts  are 
cited  in  note  1.  In  addition  to  the  cases  cited  in  the 
Encyclopedia,  we  have  found  and  examined  many 
others. 

To  review  all  the  cases  would  extend  this  opinion  to 
very  great  length,  but  in  reading  the  different  cases  it 
has  been  found  that  each  of  them  turned  upon  the  terms 
of  the  particular  contract  then  under  consideration.  In 
the  case  of  Menga^  Box  Co,  v.  Moore  A  McFerrin^  a  Ten- 
nessee case,  reported  in  87  S.  W.  at  page  415,  Judge 
Wilkes  reviews  many  of  the  cases  and  announces  the 
ruling  made  in  each  of  them.  The  conclusion  reached 
by  Judge  Wilkes  in  that  case,  that  the  time  limit  of  five 
years  fixed  in  the  contract  he  was  construing  defeated 
the  title  of  the  grantee  if  the  trees  were  not  cut  within 
the  limit,  cannot  aid  us  here,  because  the  peculiar  terms 
of  that  contract  are  entirely  different  from  those  of  the 
one  we  have  in  hand.  In  the  case  of  Hodges  v.  Buell,  95 
N.  W.  1078,  the  Supreme  Court  of  Michigan  had  under 
consideration  a  deed  to  land  with  this  reservation  in  it : 
"First  party  (grantor)  reserves  all  saw  timber  on  said 
land,  with  right  to  enter  upon  and  remove  same  within 
two  years;  also  right  to  build  roads  across  and  cross 
said  land  within  two  years  from  date."  After  review- 
ing many  cases,  especially  the  Michigan  cases,  the  court 
held  that  the  title  to  the  timber  standing  at  the  expira- 
tion of  the  time  limit  and  that  was  cut  after  the  time 
limit  passed  to  the  grantee  in  the  conveyance.  But  we 
do  not  consider  that  case  as  one  deciding  the  question 
we  have  in  hand,  because  of  the  difference  in  the  con- 
tracts, and  it  is  referred  to  particularly  for  the  reason 
that  it  is  one  in  v'hich  the  cases  have  been  reviewed  and 
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izL  which  the  variant  rulings  are  set  forth.  Suffice  it  to 
say,  there  are  cases  which  hold  that  the  title  under  such 
contracts  remains  in  the  grantee  after  the  time  limit  has 
passed,  though  without  legal  right  on  his  part  to  enter 
within  the  close  of  the  grantor  to  take  and  remove  the 
trees,— Holt  v.  Stratton  Mills,  54  N.  H.  109,  20  Am. 
Rep.  1\^\  Irons  v.  Webb,  41  N.  J.  Law,  203,  32  Am.  R^. 
19S ;Bmn€tt  v.  Victor  Lumber  Co.,  28  Pa.  Super.  Ot. 
495.  And,  on  the  other  hand,  theie  are  cases  holding 
that  the  title  of  the  grantee  terminates  with  his  right  of 
^tTj.—Saltonstdll  V.  Little.  90  Pa.  422,  35  Am.  Rep. 
683  ;GoWcn  v.  Glock,  57  Wis.  118,  15  N.  W.  12,  46  Am. 
Rep.  32;  Boisaubin  v.  Reed,  41  N.  Y.  323;  MaVoinher  v. 
Detroit,  Lansing,  etc.,  K.  R.  €0,,  (Mich.)  66  N.  W.  376, 
32  L.  R.  A.  102,  62  Am.  St.  Rep.  713 ;  Baxter  v.  Mauttoxj 
32  S.  E,  94,  106  Ga.  344;  Chester  v.  Green,  (Ky.)  86  S- 
W.  1122;  Williams  v.  Flood,  63  Mich.  487,  30  N.  W.  93. 
In  this  jurisdiction  the  case  nearest  in  point  is  that 
of  Magnetic  Ore  Co.  v.  Marbury  Lumber  Co.,  104  Ala. 
465,  16  South  632,  27  L.  R.  A.  434,  53  Am.  St.  Rep.  73. 
A  careful  reading  of  that  case  would  seem  to  lead  to  the 
conclusion  that  our  court  is  committed  to  the  proposi- 
tion that  by  the  failure  to  remove  the  timber  within  the 
time  limit  the  purchaser  does  not,  under  a  deed  like  the 
one  here  involved,  forfeit  his  right  and  title  to  the  tim- 
ber. The  facts  of  that  case,  briefly  stated,  are:  The 
Louisville  &  Nashville  Railroad  Company  in  1881,  by 
deed  of  conveyance  legularly  executed,  sold  and  con- 
veywl  absolutely  the  '*saw  timber"  growing  on  certain 
lands  to  the  Marbury  Lumber  Company.  No  time  limit 
was  fixed  in  the  conveyance  for  the  cutting  and  removal 
of  the  timber.  In  1886  the  railroad  company  by  deed  of 
conveyance  sold  and  conveyed  the  lands  to  De  Barde- 
lebt^n,  with  this  provision  or  reservation :  "But  it  is  un- 
dei  stood  and  agreed  that  the  timber,  with  right  of  way 
to  reach  same,  has  been  sold.-'  In  February,  188,  De 
Bardeleben  conveyed  the  land  to  the  Maj^netic  Ore  Com- 
pany. The  contention  of  the  ore  company  in  that  suit 
with  respect  to  the  title  of  the  lumber  rcompany  to  the 
timber  was  that,  *'as  the  deed  of  conveyance  for  the  'saw 
timber'  did  not  specify  any  time  within  which  the  tim- 
ber was  to  be  cut  and  removed,  the  law  supplies  a  pro- 
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vision  to  the  effect  that  it  was  to  be  cut  and  removed 
within  a  reasonable  time,  and  that,  the  lumber  company 
having  failed  to  do  this  within  a  reasonable  time,  the 
right  to  the  saw  timber  was  forfeited,  and  became  the 
property  of  the  ore  company.  The  court,  in  respect  to 
the  contention,  through  Coleman,  J.,  said:  "There, 
ought  to  be  some  cogent  reasons  compelling  such  a  con- 
clusion, or  decisions  to  that  effect  which  have  estab- 
lished a  inite  of  property,  before  we  should  adopt  it  as 
law."  And  in  the  very  conclusion  of  the  opinion  the 
court  said :  "Complainant's  whole  case,  as  we  construe 
the  bill  and  brief  of  counsel,  is  rested  upon  the  proposi- 
tion that,  as  defendant  failed  to  cut  and  remove  the  tim- 
ber within  a  reasonable  time,  he  thereby  forfeited  what- 
ever of  property  interest  he  purchased  and  acquired  by 
the  deed  of  conveyance  from  the  owner,  and  the  saw 
timber,  by  reason  of  the  forfeiture,  became  vested  in  the 
complainant,  although  it  was  expressly  reserved  from 
the  sale  to  De  Bardeleben  in  the  deed  to  complainant 
(the  ore  company).  We  do  not  assent  to  the  proposi- 
tion." A  fair  resume  of  the  holding  in  the  case  is  that, 
when  standing  timber  is  sold  and  conveyed  and  no  time 
fixed  for  the  removal  of  the  timber,  the  purchaser  has 
a  reasonable  time  within  which  to  enter  and  cut  the  tim- 
ber and  remove  it,  and  if  he  fails  to  act  within  a  reason- 
able time  he  thereby  forfeits  the  right  to  enter  the  prem- 
ises, and  would  be  liable  in  an  action  quare  clausum, 
but  would  not  be  liable  de  bonis  or  for  the  conversion 
of  the  timber.— if o/t  v,  Htratton  Mills,  54  N.  H.  109,  29 
Am.  Bep.  119. 

It  is  insisted  by  appellee  that  the  case  is  not  applica- 
ble, for  the  reason  that  no  time  limit  is  expressed  in  the 
deed  involved  there.  But  this  court  has  held  that  when 
there  is  a. conveyance  of  land,  and  a  reservation  of 
jgrowing  trees,  and  no  time  is  fixed  for  their  removal,  a 
reasonable  time  only  is  allowed  in  which  the  entry  can 
be  made  for  the  purpose  of  taking  the  trees  oflf  the  land. 
— Heflin  v  Bingham,  56  Ala.  566,  28  Am.  Bep.  776.  And 
it  was  said  by  the  Supreme  Court  of  Tennessee,  speak- 
ing in  respect  to  such  contracts  where  no  time  limit  is 
fixed:  Under  such  contracts,  after  the  expiration  of 
such  period,  the  same  question  would  l)e  presented  as 
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with  trees  remaining  after  the  lapse  of  a  fixed  period  in 
contracts  containing  a  limitation  as  to  time.  For  the 
first  class  of  contracts  the  law  does  for  the  parties  what 
they  have  done  for  themselves  in  the  other  class." — Ccur- 
son  v.  Three  Htates  Lumber  Co,^  (Tenn.)  91  S.  W.  53. 
Without  the  last  paragraph  in  the  deed  involved  in  this 
controversy,  manifestly  the  deed  would  be  an  absolute 
conveyance  of  the  title  to  the  timber  to  the  grantee;  and 
it  would  come  directly  within  the  influence  of  the  rul- 
ing madff  in  the  case  of  Magnetic  Ore  Co,  v.  Marbury 
Liinibor  Co,,  supra.  The  question  is,  then,  what  effect 
on  the  title  has  the  last  paragraph  of  the  deed — the  time 
limit?    What  is  its  field  of  operation? 

To  adopt  the  insistence  of  the  appellee — ^plaintiff  be 
low — would  give  the  paragraph  the  effect  of  a  condition 
or  proviso  to  the  granting  clause  of  the  deed,  and,  al- 
though the  grantee  paid  full  value  for  the  trees,  yet,  by 
its  failure  to  cut  and  remove  the  trees  within  the  tw^o 
years  a  forfeiture  of  the  title  would  be  worked.  "A 
deed  will  not  be  construed  to  create  an  estate  on  condi- 
tion, unless  language  is  used  which,  according  to  the 
rules  of  law,  ex  proprio  vigore,  imports  a  condition,  or 
the  intent  of  the  grantor  to  make  a  conditional  estate 
is  otherwise  clearly  and  unequivocally  indicated.  Con- 
ditions are  not  to  be  raised  readily  by  inference  or  ar- 
gument."— 2  Devlin  on  Deeds,  §  970;  Elyton  Lanid  Co. 
V,  Railroad,  100  Ala.  396,  14  South.  207 ;  Ra^tson  \\  In- 
habitants,  etc,,  7  Allen  125,  83  Am.  Dec.  670;  Hoyt  v. 
Kimball,  49  N.  H.  322 ;  Thor7iton  v.  Trammell,  39  Gk). 
202.  It  is  a  general  principle  and  rule  that  conditions 
subsequent  are  not  favored  in  law,  and  must  be  strictly 
construed,  "because  they  tend  to  destroy  estates,  and  a 
vigorous  exaction  of  them  is  a  species  of  summum  jus, 
and  in  many  cases  hardly  reconcilable  with  conscience." 
— 4  Kent,  129;  Thornton  t\  Tram m ell,  supra.  "And,  if 
it  be  doubtful  whether  a  clause  in  a  deed  imports  a  con- 
dition or  a  covenant,  the  latter  construction  will  be 
adopted." — Hoyt  v,  Kimball,  supra,  and  authorities 
there  cited.  In  applying  rules  of  construction,  the  lan- 
guage employed  in  the  instrument,  the  circumstances 
under  which  the  contract  was  made,  and  the  purpose  for 
which  it  was  made,  are  to  be  taken  into  consideration. 
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"The  operative  words  in  the  conveyance  express  the  in- 
tention to  sell  and  convey  the  standing  timber  as  timber 
attached  to  and  a  part  of  the  freehold,  by  which  a  present 
title  was  to  pass,  and  cannot  be  construed  into  an  exe- 
cutory agreement  to  sell  and  convey  the  timber  when  it 
should  be  thereafter  severed.  The  deed  conveyed  an  in- 
terest in  the  land,  and  is  such  as  the  statute  of  frauds 
requires  to  be  in  writing  to  the  valid." — Heflin  v,  Bing- 
ham, 56  Ala.  566,  28  Am.  Rep.  776;  Magnetic  Ore  Co, 
V.  Marhwry  Lumber  Co.,  104  Ala,  465,  16  South.  632,  27 
L.  E.  A.  434,  53  Am.  St.  Rep.  73;  Rothschild  v.  Bay 
City  lAimher  Co.,  139  Ala,  571,  36  South.  785;  Oioens 
V.  Lewis,  46  Ind.  489,  15  Am.  Rep.  295;  ^eils  Lumber 
Co.  V.  nines,  93  Minn.  505,  101  N.  W.  959 ;  Slocmnb  v. 
Seymour,  36  N.  J.  Law,  138,  13  Am.  Rep.  432.  When 
conveyed,  it  was  an  interest  in  lands,  and  did  not  cease 
to  be  thereafter  until  severance. 

If  the  limitation  as  to  time  of  cutting  and  removal 
should  be  consti-ued  as  a  covenant  on  the  part  of  the 
purchaser  that  it  would  cut  and  remove  the  timber  in 
the  time  specified,  the  title  to  the  timber  would  remain 
in  the  purchaser  after  the  time  limited  had  expired,  and 
he  could  still  enter  upon  the  premises  and  remove  the 
same  at  his. pleasure,  being  liable  to  the  vendor  for  such 
damages  as  he  should  cause  in  so  doing.  The  vendor 
would  also  have  a  right  of  action  against  the  vendee  for 
a  breach  of  the  covenant  in  not  performing  the  covenant 
as  agreed ;  or  it  may  be  that  the  vendor  would  be  enti- 
tled to  remove  the  timber  after  the  time  limit  himself, 
but  not  to  appropriate  it  to  his  own  use.  In  the  case  of 
Waiker  v.  Johnson,  116  111.  App.  145,  in  construing  a 
contract  similar  to  the  one  here  under  consideration, 
the  Illinois  court  held  that  the  time-limit  clause  should 
be  treated  as  a  covenant,  and  not  a  condition  to  base  a 
forfeiture  upon.  On  the  other  hand,  the  Supreme  Couit 
of  Michigan,  in  the  case  of  Williams  v.  Flood,  63  Mich. 
487,  30  N,  W.  93,  held  to  the  other  view.  But  there  is 
some  diflPerence  in  the  terms  of  the  contract  construed 
by  the  Michigan  case  and  the  present  contract.  Further- 
more, the  Michigan  court  does  not  discuss  or  apply  the 
rmle  of  construction  in  respect  to  conditions  subsequent 
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referred  to  above,  and  the  ease  seems  to  have  been  deter- 
mined on  the  doctrine  ab  inconvenienti. 

If,  in  the  present  case,  the  intention  of  the  grantors 
that  the  title  to  the  timber  should  revei't  to  them  on 
failure  of  the  grantee  to  cut  and  remove  it  within  the 
time  specified,  it  would  have  been  an  easy  matter  to  have 
expressed  it  in  the  deed ;  but  on  the  face  of  the  instru- 
ment it  is  at  least  a  question  of  doubt  as  to  whether  the 
limitation  is  a  condition  subsequent  of  the  contract  of 
sale  or  a  covenant,  and,  following  the  trend  of  the  au- 
thorities above  referred  to  in  respect  to  the  construc- 
tion to  be  adopted  when  such  question  is  doubtful,  and 
in  the  light  of  the  ruling  in  the  case  of  Magnetic  Ore  Co. 
V.  Marhury  Lumber  Co,,  supra,  we  hold  that  the  clause 
or  paragraph  in  the  deed  in  respect  to  the  time  for  cut- 
ting and  removing  the  timber  is  a  covenant,  and  does 
not  operate  a  forfeiture  of  the  title  on  the  failure  of 
the  vendee  to  cut  and  i*emove  the  timber  within  the  time 
specified. — Magnetic  Ore  Co.  v.  Marhury  Lumber  Co., 
»upra;  Hotvard  v,  Lincoln,  13  Me.  22;  (roodnjcin  v.  Hub- 
bwrd,  47  Id.  595;  Knotts  t\  Hydrick,  12  Rich.  Lew,  314; 
Halstead  v.  Jessup,  150  Ind.'SS,  49  N.  E.  154.  It  fol- 
lows  that  the  court  erred  in  declining  to  admit  the  deed 
as  evidence  at  the  time  it  was  first  offered,  and  this  er- 
ror was  not  cured  by  the  subsequent  admission  of  the 
d^^  by  the  court,  because  the  limitation  put  upon  the 
deed  by  the  court  was  improper,  and  not  in  harmony 
with  the  construction  here  given  the  deed. 

It  also  follows  that  charge  1,  requested  by  the  de- 
fendant, should  have  been  given.  The  foregoing  makes 
it  unnecessary  to  consider  charges  2,  3,  and  4,  refused 
to  the  defendant.  Charge  5,  refused  to  the  defendant, 
is  bad  in  form  and  was  properly  refused.  Charge  6,  re- 
quested by  the  defendant,  should  have  been  given. 

Refused  charges  7  and  8  involved  the  question  of 
plaintiff's  right  to  maintain  the  suit  on  any  count  of 
the  complaint;  he  l)eing  only  a  life  tenant.  A  life  ten- 
ant cannot  maintain  trover  for  the  conversion  of  trees, 
nor  trespass  de  bonis  for  the  taking  of  them.  This  re- 
suits  from  the  nature  of  his  interest  in  the  premises,  but 
he  may  maintain  trespass  quare  clausum  fr^it.— 18 
Am.  &  Eng.  Ency.  Law,  450,  453;  15  Ency.  PI.  &  Pr. 
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519,  520;  1  Washb.  on  Real  Property,  §  303;  Garnett 
Smelting  Co.  v.  Watts,  140  Ala.  449,  457,  37  South.  201; 
Alexander  v,  Fisher^  7  Ala,  514.  Under  the  construc- 
tion we  have  placed  on  the  deed,  the  plaintiff  may  main- 
tain trespass  quare  clausum  against  the  grantee  who 
enters  after  the  time  limit,  and  recover  for  such  actual 
damages  as  he  may  sustain  to  his  possession.  But  the 
undisputed  proof  in  the  case  shows  that  no  appreciable 
damage  was  done  the  soil  or  to  plaintiff's  possession ; 
hence  charge  7,  which  asserts  that  the  defendant  could 
not  re<K)ver  more  than  nominal  damages,  should  have 
been  given.  The  eighth  charge  precludes  the  plaintiff 
from  a  recovery  of  nominal  damages,  and  was  properly 
refused. 

It  is  unnecessary  to  consider  the  oral  charge  of  the 
court  in  respect  to  the  measure  of  damages,  further 
than  to  say  that  it  is  erroneous. 

Reversed  and  remanded. 

Tyson,  C.  Jv,  and  Haralson  and  Simpson,  JJ.,  con- 
cur. 


Woodstock   Iron    Works  r.  Kline 
as  Administrator. 

Action  for  Damages  for  Personal  Injury  to  Employe. 

(Decided  March  2,  1907.    43  So.  Rep.  362.) 

X.  Muster  and  Servant:  Death  of  Servant;  Instructions, — The  fact 
that  a  minor  servant,  who  is  inexperienced,  expresses  a  willing- 
ness to  undertalie  the  perilous  work  does  not  relieve  the  mas- 
ter of  the  duty  of  giving  him  proper  instructions,  unless  the 
servant  gives  assurance  that  he  understands  the  details  of  the 
work  undertaken. 

2.  Evidence;  Ahsent  Witnesses;  Testimony  at  Former  Trial. — A  suf- 
ficient predicate  is  shown  for  the  introduction  of  the  testimony 
of  a  witness  taken  on  the  former  trial  of  the  same  case  where 
it  appears  that  a  subpoena  had  been  returned,  after  diligent 
search  and  inquiry  for  the  witness,  endorsed  not  found,  and  It 
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further  appears  that  the  witness  had  left  the  county  for  his 
home  in  another  state. 

3.  Same;  Expert  Opinion;  Relevancy. — It  was  competent  and  not  ir- 

relevant to  show  by  a  railroad  man,  shown  to  be  an  exi)ert,  as 
to  whether  the  letting  of  seven  empty  cars  down  an  incline 
twenty  feet  high  was  dangerous  and  perilous  to  the  person 
riding  them  down. 

4.  Same;  Experts;  Competency. — One  who  had  worked  occasionally 

at  railroad  breaking,  but  who  could  not  say  that  he  understood 
the  business  thoroughly,  was  not  competent  to  testify  as  to  the 
difficulty  or  not  of  stoi)ping  a  string  of  seven  empty  cars 
equipped  with  two  brakes,  going  down  an  incline  twenty  feet 
high,  before  they  reached  a  certain  crossing. 

5.  Master  and  Servant;  Injury  to  Servant;  Orders  of  Foreman;  In- 

structions.— A  charge  asserting  that  if  the  employe  stated  to  his 
foreman  that  he  would  ride  the  cars  down,  and  the  foreman 
thereupon  told  him  to  get  on  at  the  double  brakes  and  hold  the 
cars,  such  directions  would  constitute  an  order  on  the  part  of 
the  foreman  to  employe  to  ride  the  cars  down  the  incline,  was 
properly  given. 

6.  Trial;  Misleaditig  Instructions. — ^A  charge  asserting  that  if  riding 

the  cars  down  the  incline  was  perilous  and  the  jury  should 
further  find  that  the  peril  was  obvious  to  the  person  riding 
them,  he  could  not  recover,  is  misleading  and  properly  refused. 

7.  Same;  Instructions   Covered   by  Instructions  Given. — ^The  court 

will  not  be  put  in  error  for  refusing  instructions  substantially 
covered  by  instructions  given. 

8.  Same:  Argumentative  Instructions. — A  requested  charge  that  no 

duty  rested  on  the  foreman  to  instruct  the  employe  about  riding 
the  cars  down  the  Incline,  if  the  danger  was  obvious  and  the 
employe  was  sufficiently  develoi)ed  to  understand  the  dangers, 
was  argumentative  and  properly  refused. 

9.  Same;  Conformity  to  Facts  and  Evidence. — A  requested  instruc- 

tion that  although  the  jury  might  believe  that  the  foreman  or- 
dered the  employe  to  ride  the  cars  down,  yet  if  such  order  was 
not  the  cause  of  the  accident,  and  the  employe's  death  resulted 
from  such  other  cause,  paintiflC  could  not  recover,  authorized 
the  jury  to  speculate  as  to  the  cause  and  was  properly  refused. 

10.  Satnc;  Abstract  Instructions. — A  charge  asserting  that  if  the 

jury  believe  that  in  the  natural  course  of  events  deceased  would 
have  spent  all  his  earnings  in  maintaining  himself  during  life, 
if  he  lived  out  his  expectancy,  plaintiff  could  not  recover  was 
properly  refused  as  being  abstract. 

11.  Same;  Applicability  to  Issues. — A  charge  asserting  propoBltlons 

not  raised  by  the  pleading,  or  that  go  beyond  the  issues.  Is 
properly  refused. 
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12.  Death;  Right  to  Sue;  Personal  Representative. — The  personal 

representative  of  an  intestate  may  bring  an  action  for  his 
wrongful  death. 

13.  Same;  Pleadings;   Complaint;   Existence   of   Heirs. — It   is   not 

necessary  to  allege  or  prove  that  intestate  left  any  heirs  at  law 
surviving  him  in  order  to  enable  his  personal  representative  to 
maintain  suit  for  his  wrongful  death. 

14.  Death;  Damages;  Nominal  Damages. — ^In  the  absence  of  distrib- 

utees of  decedent's  estate  a  recovery  for  his  wrongful  death  is 
limited  to  nominal  damages. 

15.  Same;  Damages;  Proof. — Proof  of  deceased's  earning  capacity, 

his  age,  life  expectancy,  habits  of  industry,  business,  etc.,  con- 
stitute sufficient  proof  from  which  pecuniary  compensation 
might  be  awarded  in  an  action  for  his  wrongful  death. 

16.  Limitation  of  Action;  Cominencement  of  Action;  Amendment. — 

Intestate  was  killed  Nov.  13,  1901,  and  suit  for  his  death  was 
commenced  Nov.  12,  1902,  and  an  amendment  to  the  declara- 
tion was  filed  Dec.  4,  1905.  Ileld,  that  the  amendment  was  not 
barred  by  the  statute  of  limitations,  if  within  the  lis  pendens. 

Appeal  from  Anniston  City  Court. 

Heard  before  Hon.  Thomas  W.  Coleman^  Jr. 

Action  by  Charles  D.  Kline,  as  administrator  of  the 
estate  of  Sydney  Olive,  against  the  Woodstock  Iron 
Works.  From  a  judgment  for  plaintiff,  defendant  ap- 
peals.   Affirmed. 

The  first  count  complains  of  the  negligence  of  the  de- 
fendant's yardmaster,  Fipps,  in  ordering  the  intestate 
to  serve  as  a  brakeman  without  informing  him  of  the 
dangers  and  perils  incident  thereto,  knowing  that  he 
was  a  minor  and  without  experience  as  a  brakeman.  The 
fourth  count  substantially  averred  that  on  the  13th  of 
November,  19W1,  the  defendant  was  engaged  in  operat- 
ing an  iron  furnace,  and  that  it  operated  a  railroad 
track  running  from  an  elevation  to  the  ground  and  con- 
nected with  the  switch  track ;  that  the  intestate  was  em- 
ployed as  a  brakeman,  and  inexperienced  in  said  work 
and  employment,  in  running  cars  on  said  track,  which 
was  dangerous  and  perilous;  that  Fipps  was  defend- 
ant's yard  foreman,  and  had  superintendency  intrusted 
to  him  of  said  track  and  switch,  and  of  intestate,  and 
that  intestate  conformed  to  the  orders  of  said  Fipps; 
that  Fipps  ordered  plaintiff's  intestate  to  get  on  a  traiA 
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of  seven  cars,  and  ride  them  down  the  incline,  and  stop 
them  on  the  switch  track;  that  in  obedience  to  the  or- 
ders plaintiff's  intestate  ^ot  on  the  cars  and  stated 
them  down  the  incline  fiom  the  stockhouse  towards  the 
switch  track,  lost  control  of  them,  and  they  collided 
with  a  car  standing  oi^  the  switch  track,  so  that  the 
intestate  was  thrown  from  the  car  and  run  over;  and 
that  his  death  Avas  proximately  caused  by  the  negligence 
of  Fipi)s  in  causing  intestate  to  work  at  said  employ- 
ment, and  negligently  failing  to  warn  or  instruct,  or  see 
that  he  was  warned  or  instructed,  of  the  dangers  of  rid- 
ing the  cars  down  the  incline — the  plaintiff's  intestate 
being  inexperienced,  and  Fipps  having  knowledge  of 
his  inexperience. 

The  evidence  tended  to  show  that  plaintiff's  intestate 
was  about  18  1-2  years  old,  a  bright  and  intelligent  boy, 
youthful  in  appearance,  sober  and  industrious;  that  the 
defendant  was  operating  an  iron  furnace,  and  that  in 
operating  this  furnace  it  operated  a  railroad  track  from 
the  ground,  Avhere  it  connected  with  the  main  switch 
track,  upon  an  incline  trestleway,  into  its  Btockhouse; 
that  in  getting  cars  out  of  the  stockhouse  the  engine 
would  start  the  cars  over  the  incline,  cut  loose  from  the 
cars,  and  run  on  ahead  into  a  switch  track,  leaving  the 
ears  to  be  braked  down  into  the  main  switch  track.  It 
was  further  shown  that  on  the  12th  day  of  November, 
1901,  Fipps  was  a  yardmaster,  and  employed  plaintiff's 
intestate  to  work  about  the  furnace  at  ^1.25  a  day ;  that 
he  did  not  put  him  to  brakincj  cars  that  day,  but  on  the 
13th  day  of  November  put  him  to  braking  cars  down 
the  incline.  It  was  shown  that  on  the  nlbrning  of  the 
13th  three  empty  cars  were  pulled  out  of  the  stockhouse, 
and  plaintiff's  intestate  rode  the  same  down  the  incline 
in  safety  and  stopped  them  on  the  switch  track.  At  a 
later  hour  on  the  same  morning  seven  empty  cars  were 
pulled  out,  and  as  they  were  being  starte^l  down  the  in- 
cline Fipps  said  to  intestate  that  he  (Fipps)  would  ride 
them  down,  and  intestate  replied,  "No,  I  will  ride  them 
do\ni,''  and  Fipps  said,  "Well,  then,  get  on  at  the 
double  brake  and  ride  them  down  and  if  they  stop  on 
the  crossing  or  before  they  get  to  the  crossing,  we  will 
pole  them  over."     Plaintiff's  intestate  got  on  the  cars 
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and  proceeded  down  the  incline,  and  the  cars  got  oxit 
from  under  his  control,  ran  down  the  incline,  and  col- 
lided with  a  freight  car  on  the  switch  track,  throwing 
intestate  between  them  and  running  over  him.  The  evi- 
dence tended  to  show,  also,  that  it  was  more  difficult  to 
ride  down  seven  cars  in  safety  than  three,  and  that*  it 
would  require  skill  and  experience  to  carry  seven  cars 
down  the  incline.  There  was  conflict  in  the  testimony 
as  to  whether  or  not  deceased  attempted  to  apply  the 
brakes,  and  as  to  whether  the  'danger  was  apparent  or 
latent.  The  other  facts  appear  in  the  opinion  of  the 
court. 

The  defendant  requested  the  following  charges,  which 
were  refused:  (1)  "The  court  charges  the  jury  that, 
unless  they  are  reasonably  satisfied  from  the  evidence 
that  Fipps  ordered  Olive  to  ride  said  cars  down  the  in- 
cline, plaintiff  is  not  entitled  to  recover.^'  (2)  "If  the 
j\iry  should  find  from  the  evidence  that  riding  said  gon- 
dola cars  down  said  incline  was  dangerous  and  peril- 
ous, and  if  they  further  find  from  the  evidence  that  the 
danger  of  so  riding  said  cars  doMm  said  incline  wa,s  an 
obvious  danger,  and  one  that  was  apparent  to  plaintiff's 
intestate,  then  he  cannot  recover  in  this  suit."  (4> 
"The  court  charges  the  jury  (affirmative  charge  as  to 
fourth  count. )'^  (5)  "The  court  charges  that  no  duty 
rested  upon  Charles  Fipps  to  instruct  Sydney  Olive 
about  riding  the  seven  gondola  cars  down  the  incline, 
if  the  danger  and  peril  of  riding  said  cars  down  was  ob- 
vious and  apparent  to  said  Olive,  and  he  was  developed 
physically  and  mentally  sufficiently  to  appreciate  and 
understand  the  danger."  (8)  "The  court  charges  the 
jury  that  if  Sydney  Olive  api)eared  to  Charles  Fipps  as 
being  21  or  22  years  of  age  at  the  time  he  came  to  work 
at  the  said  switch  engine  with  said  Fipps,  and  if  said 
Fipps  from  his  appearance  believed  that  said  Olive  was 
as  old  as  his  api)earance  indicated,  then  no  duty  rested 
upon  Fipps  to  instruct  him  as  to  any  dangers  incident 
to  riding  gondola  cars  down  said  incline,  whether  Olive 
was  experienced  or  inexperienced  as  a  brakeman."  (14) 
"The  court  charges  the  jury  that,  although  they  may  be- 
lieve from  the  evidence  that  Fipps  ordered  Olive  to  ride 
the  cars  down,  yet,  if  such  orders  of  Fipps  was  not  the 
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cause  of  the  accident  to  Olive,  but  that  death  to  Olive 
was  caused  by  some  other  cause,  plaintiff  is  not  entitled 
to  recover."  (17)  **The  court  charges  the  jury  that  if 
they  believe  the  evidence  they  cannot  find  against  the 
defendant  for  more  than  nominal  damages."  (25)  "The 
court  charges  the  jury,  if  they  believe  from  the  evidence 
that  in  the  natural  course  of  events  Sydney  Olive  would 
have  spent  all  his  earnings  on  his  sustenance  and  main- 
tenance during  his  lifetime,  if  he  had  lived  his  expec- 
tancy, the  plaintiff  is  not  entitled  to  recover."  (26) 
"The  court  charges  the  jury  that  if  there  was  a  safe  way 
of  liding  said  gondola  cars  down  the  incline  and  there 
was  an  unsafe  way  of  riding  the  same  down,  and  if  they 
further  believe  from  the  evidence  that  Sydney  Olive 
knowingly  chose  the  unsafe  way,  then  the  plaintiff  can- 
not recover."  (28)  "The  court  charges  the  jury  that 
there  is  no  evidence  in  this  case  that  the  defendant 
knew  that  the  plaintiff^s  intestate  was  a  minor."  Charge 
31  was  practically  the  same  as  charge  5.  (32  "The  court 
charges  the  jury  that,  if  they  should  find  any  damages 
against  the  defendant,  such  damages  could  be  nothing 
more  than  nominal  damages,  and  no  damages  or  verdict 
can  be  rendered  against  the  defendant,  even  for  a  nom- 
inal amount,  unless  the  plaintiff  has  proven  his  case." 
At  the  request  of  the  plaintiff,  the  court  gave  the  fol- 
lowing charges:  "(1)  If  the  jury  arp  reasonably  satis- 
fied, from  all  the  evidence,  that  Fipps  offered  to  ride 
the  cars  down,  and  Sydney  Olive  said,  'I  will  ride  them 
down,'  and  that  Fipps  then  said,  'Get  oh  there  at  the 
double  brakes  and  hold  them,'  this  would  constitute  in 
law  an  order  on  the  part  of  Fipps  to  Sydney  Olive  to 
ride  the  cars  do\^Ti  the  incline.  (2)  The  court  charges 
the  jury  that  the  cause  of  action  in  this  case  is  not 
barred  by  the  statute  of  limitations  of  two  years.  (3) 
The  court  charges  the  jury  that  the  cause  of  a<!tion  is 
not  barred  by  the  statute  of  limitations  of  one  year.  (4) 
The  court  charges  the  jury  that  if  they  believe  from  the 
evidence  that  Charles  Fipps  said  to  plaintiff's  intestate, 
Olive,  'Well,  go  and  get  on  at  the  double  brakes  on  the 
cars  and  hold  them,'  this  was  as  a  matter  of  law,  an 
instruction  by  said  Fipps  to  plaintiff's  intestate. 
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The  application  for  a  new  trial  was  based  upon  er- 
rors as  alleged  and  discussed  in  this  opinion.  There 
waB  verdict  for  plaintiff  in  the  sum  of  f 2,000. 

Blackwell  &  Agee,  for  appellant. — Counsel  discuss 
the  assij^nments  of  error  predicated  on  the  admission 
and  exclurion  of  evidence  but  cite  no  authority.  An 
employe  of  intelligence  and  understanding,  although  ai 
youth  of  eighteen  or  nineteen  years  assumes  the  ordi- 
nary risks  of  his  emY)\oyment.-^Williwns  v.  8.  d  N.  R. 
It  ('o.,  91  Ala.  640;  Mary  Lee  C.  &  Ry.  Co.  v,  Cham- 
hlUs,  97  Ala.  178;  L.  d  N.  R.  R.  Co,  v.  Stutz,  105  Ala. 
369 ;  Boi/d  v.  Indian  Head  Mill,  131  Ala.  356 ;  Southern 
Ry.  Co.'  V.  Guyton,  122  Ala.  231;  Alabama  Min.  R.  R. 
Co.  V.  Martin,  128  Ala.  355;  1  Labatt  on  M.  &  S.  §  291. 
Whf^re  the  danger  is  obviously  perilous  and  appreciated 
and  understood  by  the  employe  he  cannot  claim  in- 
demnity for  having  obeyed  the  order. — 1  Labatt  on  M.  & 
S.  §§  442-3.  There  is  no  duty  on  the  master  to  warn 
a  servant  as  to  obvious  danger. — L.  <&  N.  R.  R.  Co.  v. 
Roland,  96  Ala.  632;  Holland  v.  T.  C,  I.  &  N.  R.  R.  Co., 
106  Ala.  641 ;  /..  d  N.  R.  R.  Co.  v.  Bouldin,  121  Ala.  197; 
Wof'thington  d  Co.  v.  Goforth,  124*  Ala.  655;  N.  Bir.  8. 
Ry.  Co.  V.  Wriyht,  130  Ala.  419.  If  there  is  any  doubt 
whether  or  not  the  danger  is  obvious  it  becomes  a  ques- 
tion for  the  jury. — Whaflcy  v.  Zenida  Coal  Co.,  122 
Ala.  118.  Where  there  are  two  ways  of  doing  a  thing 
the  dutv  is  upon  the  employe  to  select  the  safer  wav. — 
Daris  v.  Western  Ry.  Co.,  107  Ala.  626;  M.  d  R.  R.  R. 
Co.  V.  George,  94  Ala.  218;  M.  d  B.  R.  R.  Co.  v.  Hoi- 
horn,  84  Ala.  133;  L.  d  N.  R.  R.  Co.  v.  Orr,  91  Ala.  548; 
Highland  Are.  d  Belt  R.  R.  Co.  v.  Walters,  91  Ala.  443. 
There  is  no  duty  to  instruct  as  to  patent  dangers. — Ala, 
Min.  R.  R,  Co.  v.  Marcus,  115  Ala.  389;  L.  d  N.  R.  R. 
V.  Binum,  107  Ala.  645;  /;.  d  N.  R.  R.  Co.  v.  Roland,  96 
Ala.  632.  Plaintiff's  intestate  was  killed  when  he  was 
between  eighteen  and  nineteen  years  of  age  and  at  a 
time  when  his  father  was  drawing  his  money  so  his  ad- 
ministrator cannot  recover  for  the  period  covered  bv  his 
minoviU.— Williams  v.  S.  d  N.  A.  R.  R.  Co.,  91*^ Ala. 
635;  A.  C.  C.  d  C,  Co.  v.  Pitts,  98  Ala.  285;  T.  C.  I.  d 
R.  R.  Co.  V.  Hern  don,  100  Ala.  456.     The  measure  of 
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damages  in  cases  of  this  character  is  clearly  laid  down 
in  the  case  of  Fordyce  t\  McVmits,  4  L.  R.  A.  296.  The 
duty  was  upon  plaintiff  to  furnish  data  to  enable  the 
jury  to  a»scertain  with  reasonable  certainty  the  amount 
of  damiige.— L.  d  N.  ff.  Co.  v.  On-,  91  Ala.  553;  A,  G. 
8.  R.  R.  Co.  v.  Hall,  105  Ala.  607. 

Lapsley  &  Arnold^  for  appellee. — A  suflScient  pred- 
icate was  shown  for  the  introduction  by  Olive  of  the 
former  testimony  of  Fipps,  an  absent  witness,  and  the 
court  did  not  err  in  its  admission. — Lowrey  v.  The 
State,  98  Ala.  i5;  Jacobi  v.  The  State,  133  Ala.  1; 
Mitchell  V.  The  State,  114  Ala,  1 ;  Low€  v.  The  State.  86 
Ala.  47;  Burton  v.  The  State,  107  Ala.  68.  The  court 
did  not  commit  error  in  refusing  the  written  charges  re- 
quested by  defendant.  With  the  possible  exception  of 
charge  1,  all  the  other  charges  were  covered  by  written 
instructions  given  at  the  request  of  defendant. — A.  O.  S. 
Ry.  Co.  V.  Burgess,  116  Ala.  509;  L.  £  N.  R.  R.  Co.  v. 
Hurt,  101  Ala.  34;  K.  C.  M.  d  B.  R.  R.  Co.  v.  Burton, 
97  Ala.  240.  Charge  1  was  not  applicable  to  all  the 
counts  of  the  complaint. — Arndt  v.  Cullman,  121  Ala. 
552.  The  cause  of  action  as  differently  laid  in  the  dif- 
ferent counts  of  the  complaint  is  predicated  on  the  prin- 
ciples of  law  as  declared  in  the  following  cases. — Mary 
Leo  C.  d  Ry,  Co.  v.  Chamhliss,  97  Ala.  177;  A.  S.  d  W.. 
Co.  V.  Wrenn,  136  Ala.  479;  Ala.  Min.  R.  R.  Co.  v.  Mar- 
cus,  128  Ala.  355;  Rohinson  Mining  Co.  v.  Tolbert,  132 
Ala.  466.  The  law  will  presume  that  there  are  surviv- 
ing relatives  entitled  to  inherit. — James  v.  R.  d  D.  R, 
R.  Co,,  92  Ala.  235. 

IIAKALSON,  J. — The  pleadings  were  settled  on  a 
former  appeal. — 143  Ala.  632,  42  South.  27.  There  were 
then  three  counts  in  the  complaint,  and  five  pleas  of 
contributory  uegligence.  Another  count,  the  fourth, 
since  the  reversal  and  remandment  of  the  cause,  was 
adde<l.  The  case  was  tried,  the  last  time,  on  the  first 
count,  which  was  filed  under  subdivision  3  of  section 
1749  of  the  Code  of  1806 — employer's  liability  act — ^and 
the  fourth  count,  which  was  under  subdivision  2  of  said 
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section.     To  this  count  defendant  pleaded  the  statute 
of  limitations  of  one  and  two  years. 

1.  On  the  former  appeal  it  was  held  that  a  minor, 
such  as  deceased  was,  18  1-2  years  old,  is  presumed  to 
have  the  same  intelligence  in  assuming  the  risks  of  an 
employment,  as  an  adult  has.  It  was  averred  in  the  first 
count,  that  the  deceased  was  a  minor  and  without  ex- 
perience as  a  brakeman,  which  position  he  filled  when 
he  was  killed.  If  the  deceased  was  inxperienced  and 
needed  special  instruction,  this  was  a  mattr  to  be  sho\^Ti 
by  the  plaintiff's  evidence  in  the  cause. 

It  was  further  held,  that  when  a  minor  reached  the 
age  at  which  he  is  presumed  to  have  sufficient  intelli- 
gence to  assume  the  risks  of  the  employment,  and  gives 
assurance  that  he  understands  the  details  of  the  posi- 
tion assumed  by  him,  it  is  not  incumbent  on  the  em- 
ployer to  give  him  special  instructions ;  but,  if  he  is  in- 
experienced, and  not  supposed  to  be  acquainted  with  the 
dangers  of  the  risk,  and  expresses  a  willingness  to  un- 
dertake it,  this  does  not  relieve  the  employer  of  the  duty 
not  to  send  him  on  a  perilous  journey  connected  there- 
with, without,  at  least,  giving  him  proper  instructions. 

2.  There  was  no  error  in  allowing  proof  of  what  the 
absent  witness,  Fipps,  swore  on  the  former  trial.  A 
sufficient  predicate  had  been  laid  therefor  in  the  evi- 
dence of  Olive,  Hubbard,  Woodruff  and  Boozer.  It  was 
shown  that  a  subpoena  issued  for  him  as  a  witness  in 
the  case,  to  the  sheriff  of  Calhoun  county;  that  the 
sheriff  made  diligent  search  and  inquiry  for  him  and 
could  not  find  him,  and  that  Fipps  left  the  county  and 
said,  on  leaving,  that  he  was  going  back  to  his  home  in 
Tennessee  where  he  lived. — Pci^cif  v.  litafe,  125  Ala.  52, 
27  South.  844;  Jacohi  r.  ^fate,  i33  Ala.  1,  32  South. 
158;  Fcrrv  r.  i^tate,  87  Ala.  30,  6  South.  425;  3  May- 
fiekVs  Dig.  498,  §  1235. 

The  addition  of  count  4,  after  the  former  trial,  did 
not  affect  the  competency  of  this  evidence.  It  made  no 
new  case,  and  nothing  in  it  affected  the  witness'  former 
testimony.  What  he  then  said  was  as  applicable  to  the 
case  with,  as  without  the  fourth  count. 

3.  The  witnei<s,  O'Rouke,  was  asked  by  the  plaintiff: 
^*As  a  railroad  man  I  will  ask  you,  whether  or  not  let- 


Digitized  by 


Google 


400  SUPREME  COURT  [Vol 

[Woodstock  Iron  Works  v.  Kline  as  Administrator.] 

tinp^  empty  cars,  say  seven  empty  cars  down  an  incline 
20  feet  high, — down  that  incline,  whether  or  not  in  car- 
rying them  on  down  to  the  track  on  the  ground,  is  a  dan- 
gerous business,  perilous  to  the  person  who  rides  them 
down?"  and  he  replied,  that  it  was  dangerous.  The  de- 
fendant objected  to  the  question  because  it  called  for 
illegal,  irrelevant  and  immaterial  evidence.  In  argu- 
ment, counsel  insist  that  the  witness  was  not  shown  to 
be  expert.  He  had,  however,  just  testified  to  facts 
showing  that  he  was  competent  on  that  score,  and  the 
evidence  was  certainly  not  incompetent  or  irrelevant 
under  the  pleadings. 

4.  Hill,  a  witness  for  defendant,  was  asked  by  him, 
"Whether  or  not  there  was  any  difficulty  in  stopping  a 
string  of  seven  cars  going  down  that  incline  with  two 
brakes,  before  they  reached  the  Oxford  Lake  crossing?" 
The  plaintiff  objected,  because  the  witness  was  not 
shown  to  be  an  expert.  The  witness  answered  questions 
by  the  court,  that  he  never  followed  braking  as  a  bus- 
iness, but  he  had  worked  off  and  on,  occasionally,  and 
could  net  say  that  he  understood  the  business  thor- 
oughly. The  court  sustained  the  objection,  and  it  does 
not  appear  that  it  erred  in  so  doing. 

5.  Having  examined  the  several  charges  given  for  the 
plaintiff',  we  are  impressed  that  there  was  no  error  in 
giving  them. — Kifig  v,  Woodstock  Iron  Co.,  143  Ala. 
632,  42  South.  27.  ' 

6.  Charge  1,  requested  by  defendant,  was  properly 
refused.  The  first  charge  requested  by  plaintiff,  held  to 
be  proper  under  the  evidence,  asserted  a  contrary  prin- 
ciple to  the  one  here  set  up,  instructing  that  what  Fipps 
said  to  deceased,  as  to  getting  on  the  cars,  amounted  to 
an  order  for  him  to  do  so. 

7.  Charge  2,  requested  for  defendant,  was  calculated 
to  mislead  the  jury,  and  was  properly  refused.  Further- 
more, thc^  principle  enunciated  in  this  charge  was  sub- 
stantially given  in  other  written  charges  requested  by 
defendant. 

8.  Charge  4,  which  was  the  affirmative  charge  as  to 
count  4,  was  properly  refused.  There  was  evidence 
tending  to  support  said  count. 
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9.  Charge  5  is  substantially  covered,  by  given  charge 
9  for  defendant.  Charge  31  is  argumentative,  and  was 
properly  refused  on  that  account. 

10.  The  only  insistence  for  charges  8  and  11,  re- 
quested by  defendant,  is  that  there  was  no  evidence 
tending  to  show  that  Fipps  knew  that  deceased  was  in- 
experienced, whereas  the  evidence  in  the  case  aflforded 
ground  for  the  inference  to  the  contrary. 

11.  Charge  14  was  correctly  refused.  It  would  have 
been  difficult  for  the  jury  to  understand  it.  What  Is 
meant  by  the  expression,  "that  the  death  of  Olive  was 
caused  by  some  other  cause,"  is  not  well  understood, 
and  was  authorizing  the  jury  to  speculate  as  to  the 
cause,  and  was  calculated  to  mislead  and  confuse  them. 
The  order  of  Fipps  might  have  led  to  the  accident  with- 
out being  its  cause.  The  collision  of  the  gondola  cars 
with  the  standing  car  on  the  track  was  the  real  cause 
of  the  accident.  The  negligent  nianner  of  letting  them 
down  the  grade,  and  the  want  of  care  in  controlling 
them  as  they  descended  may  have  contributed  to  bring 
about  this  result.  As  a  whole,  the  charge  was  well  cal- 
culated to  confuse  and  mislead  the  jury. 

12.  Charges  17  and  32  were  properly  refused.  The 
suit  was  properly  instituted  by  the  personal  represent- 
ative of  the  deceased,  and  it  was  unnecessary  to  allege 
and  prove  that  the  deceased  left  surviving  him  anv  heirs 
at  law.— (7.  &  TF.  /t^//.  v.  Bradford,  86  Ala.  574,  6 
South.  90.  As  was  said  in  that  case:  "A  collateral  fact 
of  that  character,  the  existence  of  which  in  almost  all 
cases  is  common  knowledge  will  be  presumed." 

Charge  25  was  abstract  and  not  improperly  refused 
on  that  account.  Charge  26  asserts  a  propa^ition  not 
raised  in  the  pleadings  in  the  cause  and  was  properly 
refused. 

Charge  28  goes  beyond  the  matters  set  up  in  the  pleas 
and  shown  by  the  evidence,  and  was,  therefore,  prop- 
erly refused. 

In  this  case  it  does  not  appear  that  there  were  no  dis- 
tributees of  deceased's  estate,  to  whose  benefit  the 
m.oney  would  inure.    Ii  is  only  in  such  case,  that  tlic*  re- 
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oovery  ie  held  to  be  limited  to  nominal  damages. — 
Jamts  V.  R.  d  D.  R.  R.  Co.,  92  Ala,  231,  9  South.  335; 
T.  0.  C.  d  /.  Co.  i\  Emlen,  129  Ala.  348,  30  South.  600. 
Here  it  was  shown  that  decreased  had  a  father  who  sur- 
vived him,  and  it  was  not  shown,  or  attempted  to  be 
shoM'n,  that  he  left  no  other  distributees.  His  earning 
capacity,  his  age,  probable  duration  of  life,  habits  of  in- 
dustry as  were  shown,  business,  etc.,  furnishes  proper 
data  fi'om  which  a  pecuniar v  compensation  might  be 
fixed  by  the  jury.— L.  d  N.  R^ R.  Co,  v.  Orr  91  Ala.  548, 

8  South.  360;  James  v.  R.  d  D.  R.  R.  Co.,  92  Ala.  231, 

9  South.  335;  McAdon/  v,  L.  d  N.  R.  R.  Co.^  94  Ala. 
272,  10  South.  507;  Tut  idler  Coal,  Coke  d  Iron  Co.  v. 
Enslen,  129  Ala.  348,  30  South.  600. 

13.  It  is  proper  to  add  that  deceased  was  killed:  on 
the  13th  of  November,  1901,  and  this  suit  was  com- 
menced on  the  32th  of  November,  1902.  The  fourth 
count,  by  way  of  amendment  to  the  complaint,,  was  filed 
on  the  4th  of  December,  1905.  It  was  certainly  within 
the  lis  pendens  and  was,  therefore,  not  barred. — Nelson 
r.  First  National  Banlc,  139  Ala.  578,  36  South.  707,  101 
Am.  St.  Rep.  52. 

The  motion  for  a  new  trial,  which  we  have  considered, 
was,  in  our  judgment  properlv  overruled. — Reiter-Con- 
nolUf  Mfg.  Co.  v.  Hamlin,  144\\la.  194,  220,  40  South. 
280. 

Affirmed. 

Tyson^  C.  J.,  and  Simpson  and  Denson,  JJ.,  concur. 


Jones,  et  al.  v.  Pioneer  Min.  &  Mfgr.  Co. 

Action  for  Damar/es  for  Death  of  Emploj/ee. 

(Decided  Jan.  17th,  1907.    42  So.  Rep.  998.) 

1.  Master  an4  Servant:  Injui^  to  Servant;  Cofitribiitory  XeffUgcnce. 
— A  plea  of  contributory  negligence,  which  alleges  in  the  alter- 
native, that  plaintlfTa  intestate  knew,  or  by  reaHOuable  care. 
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could  have  known  that  the  compressed  air  had  not  been  re- 
leased, was  not  a  suflficlent  averment  of  such  knowiledge  on  the 
part  of  the  intestate,  knowledge  being  necessary,  under  the 
pleading  in  this  case,  to  constitute  contributory  negligence. 
2.  Same. — ^An  employee  engaged  in  repairing  a  defect  in  a  blowing 
engine,  has  the  right  to  presume  that  his  superior,  entrusted 
with  superintendence  of  the  work,  has  discharged  his  duty  and 
released  the  compressed  air  before  commencing  the  work,  and 
he  is,  therefore,  not  required  to  exercise  reasonable  care  to  as- 
cei*tain  whether  the  engine  is  charged  with  compressed  air  or 
not,  and  cannot  be  charged  with  contributory  negligence  unless 
he  knew  that  the  compressed  air  had  not  been  released. 

Appeal  from  Jefferson  Circuit  Court. 

Heard  before  Hon.  A.  A.  Coleman. 

Action  by  Texie  Jones,  administratrix,  and  others, 
against  the  Pioneer  Mining  &  Manufacturing  Company. 
From  a  judgment  for  defendant,  plaintiffs  appeal.  Re- 
versed and  remanded.  . 

WiLLL\M  E.  FoRT^  for  appellant. — The  demurrers 
should  have  been  sustained  to  the  pleas  of  contributory 
negligence  interposed  bv  defendant. — Osborne  v.  Ala. 
Steel  d  Wire  Co.,  33  siDuth.  688;  A.  G,  S.  Ri/.  Co,  v. 
Brooks,  33  South.  181;  Southern  Ry.  Co.  v.  hunt,  32 
South.  508;  Broim  v.  L.  d  X.  R.  R.  Co.,  Ill  Ala.  275; 
Soutliern  Ry.  Co.  v.  Guijton,  132  Ala.  238;  Weste^^n  Ry. 
of  Ala.  V,  Arnett,  34  South.  998;  L.  &  N,  R.  R.  Co.  v. 
Marlee,  15  South.  511;  Southern  Ry.  Co.  v.  Shelton^  34 
South.  194. 

Campbell  &  Walker,  for  appellee. — The  pleas  at- 
tacked by  demurrer  are  not  pleavS  of  assumed  risk  but 
are  pleas  of  contiibutory  negligence,  and  therefore,  are 
unlike  the  pleas  in  the  cases  relied  on  by  appellant's 
counsel. 

DOWDELL,  J. — After  amendment  of  the  complaint 
by  srtiking  out  all  counts  except  those  designated  as 
"A,"  ^B,".  "C,"  "F,"  "(},"  and  "H,''  the  defendant  to 
each  of  these  remaining  counts  along  with  other  pleas, 
filed  plea  No.  3,  seeking  to  set  up  contributory  negli- 


Digitized  by 


Google 


404  SUPREME  COURT*  tVol. 

[Jones,  et  al.  v.  Pioneer  MIn.  &  Mfg.  CJo.] 

gence  on  the  part  of  the  plaintiflf's  intestate  which  prox- 
imately caused  the  injury  complained  of.  Demurrers 
were  by  the  plaintiff  interposed  to  this  plea,  which  up- 
on consideration  by  the  court  were  overruled.  This 
ruling  of  the  court  below  is  the  only  one  here  complained 
of  as  error. 

The  injury  which  resulted  in  the  death  of  the  plain- 
tiff's intestate  was  caused  by  his  being  struck  with  the 
cap  of  a  blowing  engine  used  in  the  manufacture  of 
iron,  which  was  thrown  or  propelled  against  him  by  the 
force  of  compressed  air,  at  the  time  contained  in  the 
blowing  engine,  and  while  the  employe  or  employes  of 
the  defendant  were  at  work  on  said  engine  for  the  pur- 
pose of  repairing  a  defective  valve  in  the  same.  One  of 
the  acts  of  negligence  averred  in  the  complaint  consist- 
ed in  the  failure  of  the  person  having  the  superintend- 
ence and  control  of  the  repair  work  being  at  the  time 
done  to  release  or  cause  to  be  released  the  compressed 
air  confined  in  the  engine  before  removing  the  nuts  and 
bolts  that  held  the  cap  onto  the  engine  and  striking  the 
cap  violently  with  a  wrench,  thereby  losening  the  cap, 
which  was  thrown  or  propelled  by  the  force  of  the  com- 
pressed air  in  the  engine  against  the  plaintiff's  intes- 
tate. 

The  third  plea  of  the  defendant,  which  undertook  to 
answer  this  phase  of  the  plaintiff's  case  by  setting  up 
contributory  negligence  on  the  part  of  the  deceased,  in 
charging  in  what  the  negligence  of  the  deceased  con- 
sisted, avers  "that  said  intestate  stood  in  front  of  said 
cap  wliilst  it  was  being  removed,  and  whilst  the  nuts 
were  being  removed,  and  whilst  the  cap  of  the  cylinder 
was  being  struck,  as  alleged  in  the  complaint,  when  he 
knew,  or  by  the  exercise  of  reasonable  care  would  have 
known,  that  ^s\id  air  had  not  been  released."  It  is  evi- 
dent from  the  pleading  that  the  position  of  the  intestate 
in  front  of  the  cap  that  was  being  removed,  without  the 
engine  being  charged  with  compressed  air,  was  not  a 
dangerous  one,  and  on  this  fact  alone  no  negligence 
could  be  predicatefl.  The  position  occupied  by  the  in- 
testate was  rendered  dangerous  only  by  the  existence  of 
another  fact,  and  that  was  that  the  engine  was  charged 
with  compressed  air,  and,  in  order  to  impute  to  him 
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neg^lijjence,  it  was  necessary  to  show  that  he  had  knowl- 
edge of  the  existence  of  such  fact.  This  the  plea  did  not 
show.  The  averment  of  the  plea  was  in  the  alternative 
— that  the  intestate  knew,  or  by  the  exercise  of  reason- 
able caie  would  have  known,  etc.  This  falls  short  of  an 
averment  of  knowledge  on  the  part  of  the  intestate.  In 
this  respect  the  plea  was  in.sufflcient.  The  principle 
laid  down  in  Osborne  i\  Ala.  Steel  d  Wire  Co.,  135  Ala. 
571,  33  South.  687,  and  A.  a.  ti.  R.  R.  Co.  v.  Brooks,  135 
Ala.  401,  33  South.  181,  is  applicable  here.  Other  cases 
might  be  cited  in  our  Reports,  but  we  deem  it  unneces- 
sary. Moreover,  we  think  the  intestate  had  the  right  to 
presume  that  his  superior,  who  was  intrusted  with  the 
superintendence  and  control,  had  discharged  his  duty 
and  first  released  the  compressed  aid  before  comjueuc- 
ing  to  work  on  the  engine.  And,  this  being  true,  no  duty 
rested  on  the  deceased  to  exei'cise  reasonable  care  to  as- 
certain whether  the  engine  was  charged  with  cuni- 
pi^sed  air  or  not. 

Th?  court  erred  in  overruling  the  demurrer  to  plea 
No.  3,  and  for  this  error  the  judgment  must  be  reversed. 

Reversed  and  remanded. 

Tysox,  C.  J.,  and  Anderson  and  McClellan,  JJ.,  con- 
cur. 


Southern   Coal  &  Coke  Company 
V.  Swinney,  pro  ami. 

Suit  for  Dam<i{/es  for    Personal   Injury   to   Emplot/ce. 

(Decided  Jan.  15th,  1907.    42  So.  Rep.  808.) 

1.  Master  and  Servant;  Injury  to  Servant. — ^An  employee  in  a  coal 
mine  became  sick  from  bad  air  and  quit  his  work  before  the 
end  of  the  day.  While  going  out,  he  met  the  superintendent 
of  the  mine,  who  stopped  him  to  Inquire  why  he  was  quitting 
his  work.  He  was  Injured  at  this  point  and  at  that  time.  Held, 
that  the  injury  occurred  during  the  course  of  his  employment. 
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2.  Same;  Contributory  Negligence. — An  employee  of  a  coal  mine  left 

the  mine  by  the  usual  and  customary  way,  and  under  no  emer- 
gency. Held,  that  he  was  not  guilty  of  contributory  negligence 
in  going  out  by  the  route  taken,  though  there  was  another  way 
through  which  he  could  have  passed  In  safety. 

3.  Same;  Assumption  of  Risk. — ^An  employee  going  out  of  a  mine  at 

an  earlier  hour  than  usual  on  account  of  sickness,  by  the  usual 
route  travelled,  assumes  merely  the  ordinary  risk  incident 
thereto,  but  does  not  assume  the  risk  of  the  master's  negligence. 

4.  Trial;  Instruction ;  Effect  of  Evidence. — A  charge  that  there  Is  no 

evidence  of  a  defect  in  the  defendant's  appliances,  and  that  un- 
der the  evidence  plaintiff's  injuries  were  due  to  an  accident 
for  which  defendant  is  not  responsible,  invades  the  province 
of  the  jury  and  Is  properly  refused. 

5.  Master  and  Servant;  Injury  to  Employee;  Contributory  Xegli- 

gence;  Emergency. — The  rule  being  that  in  case  of  emergency 
and  peril  one  is  not  held  to  that  cool  and  deliberate  exercise 
of  judgment  in  conserving  his  safety  that  he  would  be  held  to 
under  ordinary  circumstances,  it  cannot  be  said,  as  a  matter  of 
law,  that  an  employee,  who  was  Injured  while  going  out  of  the 
mine  along  a  haulage  way,  by  a  car  which  jumped  the  track, 
was  guilty  of  contributory  negligence  in  rmming  to  **a  turn- 
out", rather  than  to  one  of  the  "dog-holes"  in  the  sides  of  the 
wall,  even  if  such  turnout  was  a  less  safe  place. 

6.  Trial;  Instruction;  Incomplete  Request. — A  charge  which  Is  In- 

complete and  unintelligible,  Is  properly  refused. 

7.  Master  and  Servant;  yegligence;  Proximate  Cause;  Evidence. — 

Where  the  evidence  showed  that  latches  in  the  switch  where 
the  accident  occurred,  were  unsafe  on  a  slope,  that  they  were 
at  the  time  loose  and  could  be  thrown  by  a  car  passing  over 
the  switch  so  as  to  change  the  switch  and  derail  trailing  cars, 
and  that  immediately  after  the  accident  the  latches  were  re- 
paired. It  was  sufficient  to  authorize  the  jury  to  infer  that  the 
derailment  causing  the  accident  was  the  result  of  a  defect  In 
the  switch. 

8.  Appeal;  Harmless  Error;  Instruction. — It  is  not  reversible  error 

to  give  a  charge  correctly  stating  the  law,  though  such  charge 
be  abstract  or  argumentative. 

9.  Master  and  Servant;  Injury  to  Employee;  yegligence;  Evidence 

of  Knowledge. — The  evidence  tending  to  show  that  the  condi- 
tion of  the  switch  was  the  same  at  all  such  times,  it  was  com* 
pet^ut  to  prove  accidents  or  wrecks  at  the  same  iJlace  shortly 
before  the  injury  as  tending  to  show  knowledge  of  a  defect  in 
the  switch  on  the  part  of  the  master. 

10.  Trial;  Reception  of  Evidence;  Waiver. — ^The  answer  bebig  re- 

sponsive to  the  question  and  no  objection  having  been  inter- 
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posed  to  the  question,  a  motion  to  exclude  evidence  on  the 
ground  of  irrelevancy  or  immateriality  comes  too  late. 

11.  Same;  Objection  by  Party  Eliciting  Evidence, — The  party  who 

draws  out  evidence  on  cross  examination,  may  not  move  to  ex- 
clude such  evidence. 

12.  Evidence;  Experts;  Examination. — A  question  to  an  expert  con- 

cerning the  latches  in  a  switch  where  the  injury  occurred, 
"State  whether  or  not  these  latches  are  safe  on  main  slopes" ; 
and  the  expert's  answer  thereto  *'I  did  not  take  them  to  be 
safe  ,  was  not  open  to  the  objection  of  calling  for  and  con- 
taining a  conclusion ;  it  called  for  and  gave  the  expert's  opin- 
ion. 

13.  Same;  Conclusion  of  Witness. — Evidence  of  a  witness  that  he 

did  not  see  what  paintiff  was  doing  at  the  moment  of  the  acci- 
dent but  from  his  position  afterwards,  he  must  have  remained 
sitting,  is  not  a  statement  of  a  fact  and  is  a  mere  conclusion. 

14.  Appeal;  Rcvieic;  Refusal  of  yew  Trial;  Weight  of  Evidence. — 

The  refusal  of  the  trial  court  to  grant  a  new  trial,  motion  for 
which  is  based  on  the  ground  that  the  verdict  was  against  the 
evidence,  will  not  be  disturbed  on  appeal,  where  there  is  evi- 
dence tending  to  support  the  verdict. 

Appeal  from  Shelby  Circuit  Court. 

Heard  before  Hon.  John  Pelham. 

Action  by  J.  E.  Swinney,  by  next  friend,  against  the 
Southern  Coal  &  Coke  Company.  Judgment  for  plain- 
tiff.    Defendant  appeals.    Affirmed. 

This  was  an  action  for  damages  for  personal  injuries 
to  an  employe  while  engaged  in  the  business  of  the  em- 
ployer, mining  coal.  The  third  count  is  drawn  under 
subdivision  1  of  the  employer's  liability  act,  and  the 
negligence  charged  is  that  a  switch  in  the  track  upon 
which  said  car  wt^s  running  at  the  time  of  derailment, 
at  OP  near  the  point  of  said  derailment,  was  defective, 
so  as  to  cause  said  car  to  be  derailed  as  aforesaid.  De- 
murrers were  interposini  to  this  count,  and  overruled; 
but  it  is  not  necessary  here  to  set  them  out,  as  they  are 
not  noticed  in  the  opinion. 

The  defendant  interposed  several  pleas  of  contribu- 
tory negligence,  the  first  of  which  is  No.  4,  and  counts 
upon  the  negligence  of  the  plaintiff,  who,  being  engaged 
as  a  miner  to  dig  coal  in  No.  B  west  turnout,  in  defend- 
ant's mine,  quitted  his  place  at  which  he  had  been  as- 
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sifjned  to  work,  and  negligently  proceeded  out  of  the 
mine  along  the  main  haulage  road  therein,  and  was 
struck  by  a  train  of  cars  which  accidentally  jumped  the 
track.  Plea  5  counts  on  the  negligence  of  the  plaintiff 
in  quitting  the  place  he  had  been  assigned  to  work,  and 
proceeding  out  of  the  mine  along  the  main  haulage  way 
before  the  time  when  the  miners  usually  left  the  mine, 
and  at  a  time  when  they  were  not  reasonably  expected  by 
those  operating  the  tram  cars  to  pass  along  tUat  way. 
Plea  6  counts  on  the  negligence  of  plaintiff  in  quitting 
his  place  of  work  and  leaving  the  mine  by  the  main  haul- 
age way.  It  alleges  that  along  said  haulage  way  the 
defendant  had  dug  or  caused  to  be  dug  holes,  into  which 
persons  entered  so  as  to  let  the  cars  pass,  and  that  plain" 
tiff  at  the  time  of  the  accident  negligently  failed  to 
place  himjself  in  one  of  these  dog  holes,  and  in  conse- 
quence was  struck  by  the  string  of  cars.  Plea  7  counts 
on  plaintiff's  negligence  in  quitting  his  place  of  duty, 
and  alleges  that  he  went  out  along  the  main  haulage 
way,  and,  meeting  the  superintendent  of  the  mine  at 
the  mouth  of  No.  2  west  turnout,  he  placed  himself  in 
the  center  of  a  track  leading  from  the  main  haulage 
way  into  No.  2  west  turnout,  and  negligently  loitered 
there,  instead  of  proceeding  out  of  the  mine  or  return- 
ing to  his  duty.  Plea  8  alleges  negligence  on  the  part 
of  the  plaintiff,  in  that  he  quit  his  place  of  work,  and 
proceeded  out  of  the  mine  as  far  as  No.  2  west  turnout, 
where  he  met  the  superintendent,  and  where  he  stopped 
and  took  his  seat  in  the  center  of  a  side  track  leading 
from  No.  2  west  turnout  to  the  main  haulage  way, 
where  a  trip  of  cars  on  the  main  track  coming  down 
into 'the  mine  jumped  the  track  about  40  feet  away  from 
him,  and  the  plaintiff  negligently  remained  sitting  on 
the  track  until  he  was  struck  by  the  derailed  cars.  Plea 
9  is  the  same  as  8,  except  that  it  alleges  that  plaintiff 
negligently  failed  to  get  out  of  the  way  of  the  trip  of 
cars.  Plea  10  is  practically  the  same  as  plea  8,  and  al- 
leges that  plaintiff  negligently  remained  sitting  or  loit- 
ering about  three  or  four  minutes,  when,  if  he  had  pro- 
ceeded on  his  journey  out  of  the  mine,  he  would  have 
had  time  to  have  switched  off  into  any  of  the  dog  holes 
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provided  along  the  main  haulage  way.  Pleas  11  and  12 
are  not  set  out. 

The  evidence  on  which  the  plaintiif  relied  to  support 
his  case  under  the  third  count  is  sufficiently  stated  in 
the  opinion,  as  is  the  evidence  relating  to  contributory 
negligence. 

At  the  conclusion  of  the  evidence,  the  defendant  re- 
quested the  following  written  charges,  which  were  re- 
fused: "(4)  I  charge  the  jury  that,  if  you  l^elieve  the 
evidence  in  this  case,  the  plaintiff  at  the  time  the 
accident  happened  was  not  acting  within  the  line  of 
his  duty,  and  that  the  defendant  in  that  event  owed  him 
no  duty  other  than  the  duty  not  to  injuie  him  wantonly, 
intentionally,  or  recklessly.  (5)  If  the  jury  find  from 
the  evidence  that  the  plaintiff  was  employed  by  the  de- 
fendant to  dig  coal  in  Xo.  5  west  turnout  in  its  mines  at 
Glen  Carbon,  and  that  he  had  quit  his  place  of  work 
and  proceeded  out  of  the  mine  along  the  main  haulage 
way  before  the  miners  were  accustomed  to  leave  the 
mine,  and  got  as  far  as  No.  2  west  turnout,  and  there 
stopped  and  engaged  in  conversation  for  ten  minutes, 
more  or  less,  with  the  defendant's  mine  foreman,  then 
during  the  time  he  stopped  at  said  place  he  was  a  mere 
volunteer,  performing  service  for  and  on  his  own  be- 
half, and  not  on  behalf  of  the  defendant,  and  your  ver- 
dict must  be  for  the  defendant.  (6)  The  court  charges 
the  jury  that  there  was  no  evidence  in  this  case  of  any 
defect  of  the  ways,  works,  and  machinery  of  the  defend- 
ant at  the  time  of  the  accident  to  the  plaintiff,  and  you 
must  not  presume  anything.  (7)1  charge  the  jury  that 
under  the  evidence  in  this  case  the  plaintiff's  injuries 
were  due  to  an  accident  for  which  the  defendant  is  not 
responsible,  and  there  can  be  no  recovery.  (8)1  charge 
the  jury  that  if  ,from  the  evidence,  you  believe  that  the 
defendant  had  provided  dog  holes  or  safety  places  for 
the  use  of  the  miners  along  the  main  haulage  way  in  its 
mines,  and  that  the  plaintiff,  instead  of  taking  one  of 
such  dog  holes  for  safety  places  when  he  heard  the  trip 
of  cars  coming  down  the  track,  took  a  more  dangerous 
place  by  standing  in  No.  2  west  turnout,  near  the  main 
line  of  "defendant's  track,  he  then  assumed  the  risk  in- 
cident to  the  derailment  of  the  defendant's  cars  on  its 


Digitized  by 


Google 


410  SUPREME  COURT  CVoi. 

[Southern  Coal  &  Coke  Company  v.  Swinney,  pro  ami.] 

track.  (9)1  charge  the  jury  that  if  the  plaintiff  when 
he  procwded  out  of  the  defendant's  mine  at  an  unusual 
hour,  when  there  was  apparent  danger  and  risk  inci- 
dent to  waking  ah)ng  the  main  haulage  way  of  the  de- 
fendant's mine,  thereby  electing  voluntarily  to  encoun- 
ter them,  and  was  injured  by  a  train  of  cars  coming 
down  the  defendant's  track  while  standing  in  a  position 
in  close  proximity  thereto,  then  I  charge  the  jury  that 
he  cannot  for  such  accident  maintain  an  action  against 
the  defendant.  (10)  If  the  jury  find  from  the  evidence 
that  the  plain ti IT  was  employed  by  the  defendant  to  dig 
coal  in  No.  5  west  turnout  in  its  mines,  and  that  he 
quit  his  work  and  proceeded  out  of  the  mine  at  an  un- 
usual hour  to  that  in  which  the  miners  were  accus- 
tomed to  go  out  of  the  mine,  and  that  he  proceeded  out 
of  the  mine  along  the  main  haulage  way  along  which 
trains  of  cars  were  being  operated,  and  if  you  further 
find  that  along  this  haulage  way  the  defendant  had  pro- 
vided dog  holes  or  safety  ways  for  the  men  to  stand  so 
that  the  cars  might  pass,  and  if  you  further  find  that 
the  plaintiff,  instead  of  going  into  one  of  these  safety 
places  when  he  heard  the  trip  of  cars  coming  down  the 
track,  remained  in  No.  2  west  turnout,  where  there  were 
side  tracks  leading  to  the  main  line,  a  place  obviously 
more  dangerous,  then  I  charge  you  that  he  contributed 
to  his  own  injury,  and  your  verdict  must  be  for  the  de- 
fendant. (11)  If  the  jury  believe  from  the  evidence 
that  the  plaintiff  was  employed  by  the  defendant  to  dig 
coal  in  No.  5  west  turnout  in  its  mines,  and  that  he  quit 
his  place  of  work  and  procin^ded  out  of  the  defendant's 
mine  at  an  unusual  hour  for  the  miners  thereof  so  to  do, 
and  if  you  find  from  the  evidence  that  there  was  an  es- 
cape way  provided  for  the  miners  in  said  mine,  which 
could  have  Ix^en  us(>d  by  the  plaintiff,  which  was  a  safer 
way  for  him  to  have  gene  out  at  than  the  main  haulage 
way,  and  if  you  find  that  he  elected  to  take  the  niJiin 
haulage  way  out  of  the  mine,  then  you  must  find  for 
the  defendant.  (12)  I  charge  that  if  you  believe,  from 
the  evidence,  that  the  safe  place  for  the  plaintiff  to 
have  stood  as  the  defendant's  train  of  cars  passed  by 
him  in  its  mine,  but  the  plaintiff  stood  at  another  and 
more  dangerous  place  when  he  could  have  stood  else- 
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where  along  the  main  haiihijje  way  of  the  defendant's 
mine,  and  if  von  believe  that  his  standing:  in  a  more 
danj2:erous  place  contributed  to  his  injury,  your  verdict 
must  be  for  the  defendant.'' 

The  plaintiff  requested  the  court  to  give  the  follow- 
ing written  charges,  to  the  giving  of  which  the  defend- 
ant excepted :  '*  ( 1 )  It  is  not  required  of  plaintiff  that 
he  should  have  acted  with  unusual  and  more  than  ordi- 
nary prudence,  either  in  going  out  of  the  mine  or  in 
taking  care  of  his  own  safety.  (2)  To  make  the  plain- 
tiff guilty  of  negligence,  the  jury  must  be  reasonably  sat- 
isfied from  the  evidence  that  he  did  something  which  a 
reasonably  prudent  man,  acting  with  reasonable  pru- 
dence, would  not  have  done  under  the  same  circum- 
stances, or  that  he  failed  to  do  something  which  a  rea- 
sonably prudent  man,  acting  with  reasonable  prudence, 
would  have  done  under  the  same  circumstances.  (3) 
T\Tiile  the  jury  cannot  guess  or  surmise,  the  jury  are  en- 
titled to  draw  all  reasonably  inferences  from  the  facts 
in  evidence.  (4)  In  determining  whether  or  not  the 
switch  was  defective,  the  jury  have  the  right  to  weigh 
all  the  evidence  in  the  light  of  their  common  knowledge, 
common  sense,  and  common  experience.  (5)  In  order 
to  recover  a  verdict,  it  is  not  necessary  that  the  plain- 
tiff prove  that  he  suffered  all  the  damages  claimed  in 
the  third  count.  (6)  A  servant  ordinarily  has  the  light 
to  rely  on  the  master  having  exercised  due  care  to  have 
the  ways,  works,  machinery,  or  plant  in  a  reasonably 
safe  condition.  (7)  If  the  jury  find  for  the  plaintiff, 
they  have  no  right  to  withhold  from  the  amount  of  their 
verdict  a  single  dollar  to  which,  under  the  evidence  and 
charge  of  the  court,  the  jury  may  be  reasonably  satis- 
fied the  plaintiff  is  entith^d.  (8)  In  estimating  the 
amount  of  damages,  if  the  jury  find  for  the  plaintiff, 
the  jury  must  consider  the  evidence,  if  any,  tending  to 
show  damages,  if  any,  which  plaintiff  may  reasonably 
be  expected  to  suffer  in  the  future  as  a  proximate  re- 
sult of  the  negligence  complained  of,  as  well  as  the  dam- 
ageft,  if  any,  which  the  jury  may  be  reasonably  satisfied 
from  the  evidence  plaintiff  has  suffered  in  the  past  as 
a  proximate  result  of  the  negligence  complained  of;  pro- 
vided, that  plaintiff  cannot  recover  any  damages  not 
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claimed  in  the  complaint.  (9)  A  servant  or  employe 
does  not  ordinarily  assume  any  of  the  risks  of  the  bus- 
iness which  are  brouf^^ht  about  by  the  negligence  of  the 
master,  or  by  the  negligence  of  those  to  whom  the  mas- 
ter has  intrusted  the  duty  of  seeing  that  the  ways, 
works,  machinery,  or  plant  were  in  proper  condition. 
(10)  It  is  the  duty  of  the  employer  to  use  due  care  and 
diligence  to  see  that  its  ways,  works,  machinery,  and 
plant,  including  a  switch  in  use,  if  any,  are  in  proper 
condition;  and  ordinarily  the  employe  has  a  right  to 
rely  cm  the  presumption  that  his  employer  has  per- 
formed this  duty,  and  that  the  ways,  works,  machinery, 
and  plant  are  in  proper  condition." 

There  was  verdict  and  judgment  for  the  plaintiff  in 
the  sum  of  ?2,800. 

John  P.  Martin,  and  W.  I.  Grubb^  for  appellant. — 
The  court  erred  in  refusing  to  charge  the  juiy  that  at 
the  time  of  the  accident  plaintiff's  intestate  was  not  act- 
ing within  the  line  and  scope  of  his  duty  and  that  the 
defendant  owed  plaintiif' s  intestate  no  duty  other  than 
not  to  injure  him  wantonly  or  intentionally.  The  court 
also  erred  in  refusing  to  charge  at  the  time  of  the  acci- 
dent plaintiflf's  intestate  was  a  mere  volunteer  and  not 
engaged  in  the  emplovment  of  defendant. — Wilson  v. 
L.  d  N.R.  R.  Co,,  85  Ala.  273 ;  A.  (?.  8.  Ry,  Co.  v.  Hall, 
105  Ala.  599;  Mary  Lee  C,  &  R.  Co,  v.  Cho/mhliss.  97 
Ala,  131;  Collier  v,  Coggam,  103  L.  R.  A.  281;  McDan- 
iel  V,  H,  A.  d  B,  Ry,  Co,,  90  Ala.  64;  Warden  v,  L.  d 
N,  R.  R,  Co,,  94  Ala.  277.  The  law  does  not  require  of 
defendant  to  use  the  latest  appliances  but  only  those 
which  are  reasonably  adapted  ^  for  the  purposes  for 
which  they  are  used. — Mary  Lee  C,  d  R.  Co.,  supra: 
Seaboard  Mfg.  Co.  v.  Wood.son,  94  Ala.  143;  Wihon  v. 
L.  d  N,  R,  R.  Co,,  supra;  8moot  v,  M.  d  M.  Ry.  Co.,  67 
Ala.  20.  It  is  submitted  on  these  authorities  that  plain- 
tiff failed  to  make  out  his  case  under  the  3rd  count.  The 
withdrawal  of  the  other  counts  including  the  1st  oper- 
ated to  take  them  out  of  the  case  and  the  part  adopted 
in  the  3rd  count  from  the  1st  count  cannot,  therefore, 
be  looked  to  in  aid  of  the  3rd  count. — Bir,  Ry.  L.  d  P. 
Co.  V.  Allen,  99  Ala.  365.     The  court  erred  in  permit- 
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ting  the  testimony  of  the  two  wrecks  within  a  month  or 
two  preTions  to  the  accident,  and  the  details  thereof. — 
Bir.  U,  Bif.  Co,  v,  Alexander,  93  Ala.  137;  Schley  v,  L. 
d  N.  R.  R.  Co.,  100  Ala.  388;  M.  d  A.  of  Birm.  v.  Stwrr, 
112  Ala.  107. 

Bowman,  Haksh  &  Beddow%  for  appellee. — The  va- 
rious grounds  of  demurrer  to  the  complaint  were  not 
well  taken. — Bear  Creek  Mill  Co.  r.  Parker,  134  Ala. 
293;  L.  d  N.  R,  R.  Co.  v.  Mothershed,  12  Suth.  1215; 
Mary  Lee  C.  d  Ry.  Co.  v.  Chambliss,  97  Ala.  174;  A.  G. 
8.  R.  R.  Co.  V.  Dams,  119  Ala.  572.  Upon  the  recitals 
in  the  bill  of  exceptions  the  court  cannot  consider  the 
motion  for  a  new  trial. — McDonald  v.  Ala.  Mid.  Ry.  Co.y 
123  Ala.  229 ;  Richter  v.  Kootman,  131  Ala.  399 ;  Bes- 
semer L.  d  I.  Co.  V.  DuBose,  125  Ala.  446.  Charges  1, 
2  and  3  were  properly  refused. — Bessemer  L.  Co.  v.  Till' 
morn,  139  Ala.  462.  Under  the  facts  in  this  case  the 
plaintiff  was  in  the  employment  of  defendant  and  de- 
fendant owed  him  ordinary  care. — Bir.  Rolling  Mill  Co. 
V.  Rockhold,  in  MS. 

DOWDELL,  J.— This  is  an  action  by  the  plaintiff  to 
recover  damages  for  personal  injuries  received  in  a  coal 
mine  while  in  the  employment  of  the  defendant  in  min- 
ing coal.  The  complaint  contained  four  counts,  to 
which  demurrers  were  interposed  and  overruled.  The 
defendant  thereupon  filed  a  number  of  pleas,  consisting 
of  the  plea  of  not  guilty  and  special  pleas  of  contribu- 
tory negligence.  Demurrers  were  sustained  to  the 
eleventh  and  twelfth  special  pleas,  and,  issue  being  joined 
on  the  other  pleas,  a  verdict  was  rendered  in  favor  of 
the  plaintiff.  Upon  the  conclusion  of  the  evidence  the 
court,  at  the  request  of  the  defendant  in  writing,  gave 
the  general  charge  in  favor  of  the  defendant  on  all  of 
the  counts  of  the  complaint  except  the  third  count.  This 
latter  count  was  predicated  under  the  employer's  liabil- 
ity statute,  on  a  defective  switch  in  defendant's  railroad 
track  in  the  mine,  causing  a  car  to  be  derailed  and 
thrown  against  the  plaintiff,  whereby  he  was  injured  as 
charged  ill  the  complaint. 
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Though  the  rulings  of  the  court  on  the  demurrers  to 
the  complaint  and  pleas  are  assigned  as  error,  these  as- 
signments are  not  insisted  on  by  counsel  in  argument, 
and  therefore  will  not  be  considered  here;  the  same  be- 
ing regarded  as  abandoned. 

The  first  question  insisted  on  by  counsel  for  appellant 
is  one  raised  by  requested  instructions  to  the  jury;  the 
insistence  being  that,  the  plaintiff  at  the  time  of  his 
injury  having  quit  the  work  to  which  he  was  assigned, 
he  was  not  in  the  employment  of  the  defendant.  The 
evidence  shows  that  the  plaintiff  was  at  work  engaged 
in  mining  coal  at  what  was  known  as  "No.  5  West  Turn- 
out" in  defendant's  mine  on  the  day  of  the  injury,  and 
plaintiff's  testimony  was  that  about  3  o'clock  in  the  af- 
ternoon he  became  sick  from  bad  air  caused  by  blasting 
in  the  mine  during  the  day,  and  quit  his  work  and  was 
leading  the  mine  by  the  "haulage  way"  along  the  main 
slope  out,  when  he  came  to  what  was  known  as  "No.  2 
West  Turnout,"  where  the  superintendent  in  charge  of 
the  mine  and  of  the  employment  of  the  plaintiff  stopped 
plaintiff  to  inquire  of  him  why  he  was  quitting  his 
work,  and  became  engaged  in  a  conversation  lasting 
about  10  minutes,  and  it  was  during  this  time  and  a* 
this  place  that  plaintiff  was  injured  by  a  "trip  of  care" 
descending  the  slope  into  the  mine,  which  was  derailed 
and  thrown  against  the  plaintiff.  The  defendant's  evi- 
dence tended  to  show  that  the  superintendent  of  de- 
fendant simply  asked  the  plaintiff  why  he  was  quitting 
his  work  at  that  time,  and  that  the  plaintiff  voluntarily 
loitered  at  that  place,  being  under  no  duty  to  the  de- 
fendant to  remain  there,  when,  if  he  had  proceeded  on 
his  way  out  of  the  mine,  he  would  have  gotten  out  be- 
fore the  "trip  of  cars"  made  the  descent,  and  thereby 
avoid(^l  the  accident.  If  the  plaintiff's  testimony  is  to 
be  l>e]ieved,  when  he  was  stopjx^  and  engaged  in  con- 
versation by  his  superintendent,  as  testified  to  by  plain- 
tiff, the  relation  of  master  and  servant  during  this  time 
was  not  terminated  by  such  detention  or  delay  of  the 
plaintiff.  He  was  assigned  to  work  at  No.  5  west  turn- 
out by  the  superintendent.  By  the  same  authority  he 
was  detained  at  No.  2  west  turnout,  where  the  injury 
occurred.     The  relation    between    the    defendant    and 
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plaintiff  which  existed  by  reason  of  the  employment 
continued  to  exist  after  plaintiff  ceaused  to  work  until 
he  had  left  the  mine,  or  had  a  reasonable  time  to  do  so 
without  interruption  by  no  fault  of  his  own.  See  Bir- 
mvn{i}vam  Rolling  Mill  Co.  v.  Rockhold^  143  Ala.  115, 
42  South.  96.  Charges  4  and  5,  requested  by  the  de- 
fendant, besides  being  otherwise  faulty,  were  opposed 
to  the  views  above  expressed,  and  were  properly  re- 
fused. The  cases  of  Wilson  i\  L.  d  N.  R,  R.  Co,,  85  Ala' 
269,  4  South.  701,  and  Alabama  G.  8.  Ry.  Co.  v.  Hall, 
105  Ala.  599,  17  South.  176,  as  well  as  other  cases  of 
ours  cited  and  relied  on  by  counsel  for  appellant,  are 
not  in  point;  the  facts  in  those  cases  being  different 
from  the  facts  in  the  case  at  bar. 

While  there  was  an  escapeway  out  of  the  mine  which 
could  be  used  in  cases  of  emergency,  and  through  which 
plaintiff  might  have  passed  on  the  occasion  with  safety 
upon  quitting  his  work,  the  evidence  showed  that  the 
usual  and  customary  way  of  the  miners  going  out  of  the 
mine  was  through  the  "haulage  way''  in  the  main  slope, 
the  loute  traveled  by  the  plaintiff  at  the  time  of  the 
injury.  This  being  true,  it  cannot  be  said  that  the 
plaintiff,  in  passing  out  through  the  "haulage  way,"  was 
wanting  in  the  exercise  of  that  ordinary  prudence  and 
care  which  would  impute  negligence.  The  plaintiif,  in 
passing  out  through  the  "haulage  way"  in  the  main 
slope,  assumed  the  ordinary  risks  incident  thereto  in 
like  manner  as  he  assumed  the  ordinary  risks  incident 
to  his  employment  in  the  digging  of  coal ;  but  he  did  not 
assume  the  risk  of  the  negligence  of  the  defendant.  The 
defendant's  requested  instructions  to  the  jury  numbered 
9  and  11  were  opposed  to  these  views,  and  were  pioperly 
refused. 

Charges  6  and  7,  requested  by  the  defendant,  were 
an  invasion  of  the  province  of  the  jury,  and  for  that 
reason,  if  no  other,  were  properly  refused. 

Charge  8,  requested  by  the  defendant,  was  faulty  in 
several  respects,  and  especially  in  pirtting  upon  the 
plaintiff  an  assumption  of  risk  that  might  embrace  that 
of  the  negligence  of  the  defendant.  The  law  is  well  set- 
tled, that,  in  cases  of  great  emergency  and  peril,  a  per- 
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son  is  not  held  to  that  €ool  and  deliberate  exercise  of 
judgment  in  conserving  his  safety  that  he  would  be  un- 
der ordinary  circumstances. 

The  evidence  showed  that  the  plaintiff  was  hurt,  not 
by  cars  upon  the  titick,  but  by  the  cars  after  they  were 
derailed.  The  plaintiff,  so  far  as  the  evidence  shows, 
was  in  a  safe  place  from  the  passing  of  the  cars  over 
the  track,  and  would  have  been  uninjured,  but  for  the 
derailment.  His  extreme  peril  and  danger  arose  when 
the  trip  of  cais  descending  the  main  slope  jumped  the 
track  in  close  pfroximity  to  the  plaintiff.  His  failure 
under  these  circumstances  to  hunt  for  one  of  the  "dog 
holes,"  which  had  been  left  along  the  sides  of  the  main 
slope  at  a  distance  of  about  30  feet  apart,  cannot  be 
charged  as  contributory  negligence  on  the  part  of  the 
plaintiff,  when  in  fact  he  did  run  to  save  himself,  al- 
though the  place  he  sought  was  less  secure  than  the 
"dog  holes."  Charge  10,  as  requested  by  the  defendant, 
was  opposed  to  these  views,  besides  being  faulty  in  as- 
suming that  No.  2  west  turnout,  where  the  plaintiff  ran 
to  escape,  was  obviously  more  dangerous  than  the  "dog 
hole.-'  It  was,  therefore,  properly  refused.  Charge  No. 
12,  requested  by  the  defendant,  besides  being  incomplete, 
was  unintelligible,  and  for  that  reason  properly  re- ' 
fused. 

The  third  count  of  the  complaint  counted  on  a  defec- 
tive switch.  It  is  insisted  by  counsel  for  appellant  that 
there  was  no  evidence  of  any  defect  in  the  switch,  and 
that,  therefore,  the  defendant  was  entitled  to  the  gen- 
eral affirmative  charge  under  this  count.  There  was  evi" 
dence  tending  to  show  that  the  latches  used  in  the 
switch  were  unsafe  on  a  slope,  and  that  the  same  were 
at  the  time  loose,  and  could  be  thrown  by  a  car  passing 
over  the  track,  so  as  to  change  the  switch,  thereby  de- 
railing trailing  cars.  There  was  also  evidence  tending 
to  show  that  immediately  after  the  accident  in  question 
the  latch (^^  were  repaired.  lender  this  evidence,  it  was 
open  to  the  jury  to  infer  that  the  derailment  of  the  cars 
was  the  result  of  a  defect  in  the  switch,  and  therefore 
it  was  a  question  to  be  left  to  the  jury. 

We  find  no  error  in  the  giving  of  the  charges  request- 
ed by  the  plaintiff,  as  each  of  the  charges  given  correctly 
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states  the  law.  The  givin^g  of  a  charge  which  is  abstract 
or  argumentative,  when  it  correctly  states  the  law,  will 
not  constitute  reversible  error, 

The  sixth  assignment  of  error,  insisted  on  by  counsel, 
relate^  to  the  introduction  of  the  evidence.  The  witness 
Nabers  was  asked  by  tl^e  plaintiff  with  reference  to 
other  accidents  or  wrecks  at  the  same  place  in  defend- 
ant's mine  l^efore  the  accident  in  question,  when  counsel 
for  defendant  interposed  an  objection,  accompanied  by 
a  qualification,  "unless  he  (witness)  will  state  what 
time."  The  court  thereupoi^  adopted  the  suggestion  of 
counsel  and  said:  "Biing  it  down  to  a  certain  time 
within  a  few  weeks,"  and  the  question  waa  then  asked 
by  counsel  for  plaintiff,  "Well,  within  a  few  weeks?" 
To  this  question  the  defendant  objected  upon  the  ground 
"that  the  same  was  irrelevant,  immaterial,  ill^al,  and 
incprapetent,"  which  objection  the  court  overruled.  And 
the  witness  answered:  "It  was  in  a  few  weeks.  It  had 
been  a  month  or  two."  It  was  competent,  relevant,  and 
material  to  show  that  accidents  or  wrecks  had  occurred 
at  the  same  place  within  a  short  time  previous  to  the 
accident  in  question,  as  tending  to  show  knowledge  oi^ 
the  part  of  the  defendant  of  the  defective  condition  of 
the  switch  at  that  place.  There  is  evidence  tending  to 
show;,  and  from  which  the  jury  were  authorized  to  in- 
fer, that  the  condition  of  the  switch  as  to  the  loose 
latches  was  the  same  at  the  time  of  the  accident  as  at 
the  time  of  the  two  previous  wrecks.  After  the  further 
examination  by  the  plaintiff  of  the  witness  without  ob- 
jection in  regard  to  two  other  wrecks  at  ii\e  same  place, 
in  answer  to  a  question  not  objected  to,  the  witness 
stated:  "I  said  two.  There  were  two  wrecks  within 
two  months  before  this  one  that  t  know  of."  The  de- 
fendant moved  to  exclude  this  statement  on  the  ground 
that  it  was  irrelevant;,  immaterial,  and  incompetent  evi- 
dence. If  the  grounds  stated  had  been  good,  no  objec- 
tion having  been  made  to  the  question,  arid  the  answer 
being  responsive,  the  motion  to  exclude  came  too  late. 
The  defendant  then  cross-examined  the  witness  at 
length,  and  at  the  conclusion  of  his  cross-examination  the 
defendant  "moved  to  exclude  all  the  evidence  relative  to 
this  accident,  which  defendant  had  asked  about."     It 
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was  not  proper  for  defendant  to  speculate  with  the  wit- 
ness on  a  cross-examination,  and  then  move  to  exclude 
the  evidence  he  had  drawn  out  by  his  cross-examination. 

The  witness  John  A.  Durden,  who  qualified  as  an  ex- 
pert, was  asked  by  the  plaintiff  upon  examination  and 
rebuttal  this  question:  "State  whether  or  not  these 
latches  are  safe  on  main  slope?"  The  latches  referred 
to  were  those  on  the  switch,  where  the  accident  and  de- 
railment in  question  occurred,  .  The  question  was  ob- 
jected to  by  the  defendant  upon  the  grounds,  that  it 
called  for  illegal  and  incompetent  testimony.  The  wit- 
ness answered :  "I  did  not  take  them  to  be  safe."  The 
insistence  her*e  is  that  the  question  called  for  a  conclu- 
sion, and  that  the  answer  was  a  conchrsion  of  the  wit- 
ness. This  insistence  is  not  tenable.  The  witness  was 
examined  as  an  expert,  and  as  such  only  stated  his  opin- 
ion on  the  facts  as  to  whether  the  latches  were  safe  ones 
on  the  main  slope. 

There  is  no  error  in  excluding  the  statement  of  the 
witness  Keller^  on  the  motion  of  the  plaintiff,  that  he 
(witness)  "did  not  see  what  the  plaintiff  did  at  this  par- 
ticular moment,  but,  from  his  position  afterwards,  he 
must  have  remained  sitting."  This  was  clearly  but  an 
opinion  or  conclusion  of  the  witness,  and  not  the  state- 
ment of  the  fact  that  the  plaintiff  remained  sitting. 

We  have  considered  all  qirestions  insisted  upon  in 
argument  by  appellant,  except  the  one  relating  to  the 
motion  for  a  new  trial.  The  insistence  in  this  respect  is 
that  the  verdict  was.  contrary  to  the  weight  of  the  evi- 
dence, and  that  the  court  erred  in  not  granting  a  new 
trial  on  this  ground,  and,  furthermore,  that  the  verdict 
was  excessive.  We  are  not  prppared  to  say  that  the 
verdict  was  excessive,  as  there  was  evidence  tending  to 
show  that  the  injury  received  might  result  in  a  perma- 
nent disability.  There  was  evidence,  to  support  the  ver- 
dict in  favor  of  the  plaintiff,  and,  under  the  rule  laid 
down  in  Cohb  v.  Malone,  92  Ala.  fi30,  9  South.  738,  we 
are  not  prepared  to  say  that  the  trial  court  erred  in  over' 
ruling  the  motion  for  a  new  trial. 
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Finding  no  reversible  error  in  the  record,  the  judg- 
ment appealed  from  will  be  affirmed. 
Affirmed. 

Tyson,  C.  J.,  and  Anderson  and  McCLELiiAN^  JJ., 
concur. 


Louisville  &  N.  R,  R.  Co^  i\  p.o|).fiiau. 

Action  for  hijury^^to J^mfiloy^-  - 

(Deciaed  Feb,  l^^,  1^61 /' 43  SoV  Rep.  138.) 

Appeal:  BiWof. lixt^eptioits;  Time  of  Signitiff;  Record. — The  court 
•^(Ijcnirtfed  May' 24th,  ti lid 'an  order  granting  sixty  days  from 
•!  that  Hlote  for  signing  bill  of  exceptions  was  entered.  A  fur- 
ther, order*  undated,  extended  the  time  thirty  days  from  July 
22nd,  was  entered.  The  bill  of  exceptions  was  signed  after  the 
expiration  of  the  time  originally  fixed.  Held,  that  the  re(?6rd 
did  not  show  that  the  time  was  extended  before  the  expiration 
of  the  time  first  granted,  ajid  the  bill  of  exceptions  could  not 
be  considered.. 

Master  and  Servant;  Injury  to  Servant;  Complaint ;  Sufficiency. 
— A  complaint,  one  count  of  which  alleged  that  while  in  the 
employment  of  the  defendant,  and  in  the  active  discharge  of 
his  duties,  plaintiff  was  Injured  (setting  out  his  Injuries),  that 
they  were  caused  proximately  by  the  negligence  of  a  certain 
flagman  In  defendant's  service,  who  had  charge  of  the  signal 
for  notifying  those  in  charge  of  trains  following  defendant's 
train,  and  its  presence  on  its  main  line,  and  that  such  flagn^an 
negligently  failed  to  set  out  such, signal,  etc.;  and  ,an9tM€r 
count  averring  said  injuries  to  have  been  proximo te^'  caus^ 
by  the  negligence  of  a  certain  person  \ii  defeuda^it's  employ 
In  falling  to  have  signals  placed  In. the  rpa.r  of  said  first  men- 
tioned train  when  the  same  was  stationary,  and  when  another 
train  was  approaching  such'  stationary  train,  ot  station  where 
said  train  was,  is  not 'dehntrl'flble  for  a  failure  to  show  any 
causal  connect  I  on 'b^t\\^ent  he  fn  Juries  and  the  negligence  com- 
plained of .  •  .';  ^  T...  ,  . 
■  '  'J .'  > ::  '  I  '-  n  • '  *  •    ' 

Appeac:  jErom  Chilton  Circuit  Court. 
Hi^ard)t)efof?e  Hon.  S.  L.  Brewer. 
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Action  by  George  A,  Dodson  against  tbe  Louisville  & 
Nashville  Eailroad  Company.  Judgment  for  plaintiff, 
and  defendant  appeals.    Affirmed. 

The  complaint  in  this  cause,  as  originally  filed,  con- 
tained eight  counts;  but- on  the  trial  the  minute  entry 
recites  tlie  plaintiff  amended  the  complaint  by  striking 
out  all  of  the  counts,  except  the  first  and  third  counts 
thereof,  and  these  counts  are  as  follows:  "Plaintiff 
.claims  of  the  defendant,  a  body  corporate  doing  busi- 
ness in  Chilton  county,  Alabama,  ^0,000.00  damages, 
for  that  on,  to-wit,  February  6,  1904,  plaintiff  while  in 
the  employment  of  the  defendant,  and  while  in  the  ac- 
tive performance  of  the  duties  of  said  employment,  was 
injured  in  Chilton  county,  Alabama,  as  follows :  Plain- 
tiff's left  foot,  left  leg,  left  thigh,  left  side  of  body,  and 
right  side  of  head  were  severely  and  painfully  lacerated 
and  bruised,  and  plaintiff's  spine  was  seriously 
wrenched,  thereby  causing  plaintiff  to  endure  very  great 
physical  and  mental  pain  and  suffering,  and  perma- 
nently rendering  plaintiff  unable  to  earn  a  livelihood. 
Plaintiff  avers  said  injuries  to  have  been  proximately 
caused  by  reason  of  the  negligence  of  Charles  Northing- 
ton,  a  flagman  in  the  service  of  defendant,  who  had 
charge  of  notifying  trains  following  defendant's 
train  No.  21  of  the  stationary  presence  of  train 
No.  21  upon  the  main  line  of  defendant,  which 
negligence  consisted  in  this:  Said  flagman  neg- 
ligently failed  to  set  out  said  signal  at  a  time 
when  defendant's  train  No.  21  was  stationary  on 
defendant's  main  line  at  Verbena,  in  Chilton  county, 
Alabama,  and  at  a  time  when  defendant's  train  No.  sec- 
ond 13  was  approaching  said  station  from  the  rear  of 
said  train  No.  21."  Count  3:  Same  as  count  1  down  to 
and  including  the  clause  "to  earn  a  livelihood,"  and 
continuing :  "Plaintiff  avers  said  injuries  to  have  been 
proximately  caused  by  reason  of  the  negligence  of  Dick 
Jones,  a  person  in  the  service  or  employment  of  the  de- 
fendant, who  had  the  charge  or  control  of  train  No.  21 
upon  the  track  of  defendant's  railway,  which  n^li- 
gence  consisted  in  this :  Said  Jones  negligently  failed 
to  have  signals  placed  in  the  rear  of  train  No.  21  at  a 
time  when  said  train  was  stationary  upon  the  defend- 
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ant's  main  line  at  Verbena,  Chilton  county,  Alabama, 
and  at  a  time  when  defendant's  train  No.  second  13  was 
approaching  said  station  from  the  rear  of  train  No.  21 
and  on  the  same  track  with  it." 

The  demurrers  to  the  counts  were  as  follows:  "(1) 
Said  complaint  and  each  count  thereof  fails  to  show  any 
causual  connection  between  the  negligence  alleged  and 
the  injury  complained  of.  (2)  Said  complaint  and  each 
count  thereof  fails  to  show  any  liability  on  the  part  of 
defendant  for  the  injuries  alleged  to  have  been  suffered 
by  the  plaintiff." 

The  minute  entry  recites  60  days  were  allowed  from 
the  day  of  the  adjournment  of  the  court  wnthin  which 
to  have  bill  of  exceptions  signed.  There  appears  an- 
other order,  as  follows:  "In  the  above-styled  cau«e, 
tried  at  spring  term,  1906,  Chilton  county  circuit  court, 
it  is  ordered  that  the  time  heretofore  granted  far  defend- 
ant to  present  and  have  signed  bill  of  exceptions^  in  said 
cause  is  hereby  extended  for  thirty  days  from  the  22d 
day  of  July,  1906."    This  order  is  not  dated. 

There  was  judgment  for  plaintiff  for  f  5,000. 

WiLTJAM  A.  Collier,  and  George  W.  JoNfts,  for  ap- 
pellant.— It  appears  without  conflict  that  defendant 
was  fi:uilty  of  simple  negligence  as  charged  in  the  1st 
and  3id  counts  and  that  plaintiff  was  guilty  of  contrib- 
utory negligence.  The  doctrine  of  comparative  nesjli- 
gence  does  not  exist  in  this  state. — Bir.  Ry:  L,  &  P,  Co, 
17.  Bi/tium,  139  Ala.  390;  Southern  Ry.  Co,  r.  Amold\  114 
Ala.  183;  Holland  r.  T.  C  /.  <&  R.  R.  Co.,  91  Ma.  444. 
The  other  points  discussed  in  brief  arise  out  of  assign- 
ments of  error  shown  by  the  bill  of  exceptions,  which 
was  not  considered  by  the  court  for  reasons  therein 
stated. 

Denson  &  Denson,  for  appellee. — The  court  properly 
overruled  the  demurrers  to  the  complaint. — A.  G.  S. 
Ry.  Co.  V.  Dam.H,  119  Ala.  575;  M.  J.  d  K.  C.  R.  R.  Co, 
V.  Bromherg,  141  Ala.  280;  L.  d  N.  R.  R.  Co.  v.  Mar- 
hury  Lbr.  Co.,  125  Ala.  237.  The  bill  of  exceptions  can- 
not be  considered  for  any  purpose. — Brims  v.  Gibhs^  41 
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South.  303;  Weems  r.  Weems,  69  Ala.  105;  Southern 
Express  Co,  v.  Black,  54  Ala.  117. 

SIMPSON,  J. — This  was  an  action  for  damages  for 
personal  injuries.  The. defendant  was  allowed  60  days 
from  adjournment  of  court  for  having  the  bill  of  excep- 
tions signed.  The  court  adjourned  May  24,  1906.  The 
next  Older  states  that  the  time  is  "extended  for  thirty 
days  from  the  22d  day  of  July,  1906,"  but  the  order  in 
not  dated,  and  there  is  nothing  on  the  record  to  show 
w^hen  it  was  signed.  Consequently  we  cannot  say  that 
the  record  affirmatively  shows  that  the  time  was  ex- 
tended before  the  expiration  of  the  time  first  granted. 
Consequently  the  bill  of  exceptions  cannot  be  consid- 
ered. -  i      . 

The  demui:rer  to  the  first  and  third  counts  states  that 
they  show  no  "causual"  connection  between,  the  n^li- 
gence  alleged  and  the  injury,  while  the  brief  of  counsel 
insists  that  said  demurrer  should  have  been  sustained 
because  the  counts  fails  to  show  any  "cauwal"  connec- 
tion. Taking  it  for  granted  that  these  are  both  mis- 
prints, and  that  the  word  intended  was  "causal,"  the 
court  holds  that,  under  the  rules  heretofore  laid  down 
by  this  court,  said  counts  were  not  subject  to  said  de- 
murrer.—A.  G.  S.  R.  R.  Co.  V.  Davis,  119  Ala.  572,  582, 
24  South.  862;  Mobile,  J.  &  K.  (7.  R.  R,  Co.  v.  Brom- 
berg,  141  Ala.  280,  37  South.  396,  400. 

There  being  no  error,  the  judgment  of  the  court  is  af- 
firmed. 

Tyson,  C.  J.,  and  Dowdell  and  Dbnson,  JJ.,  concur; 
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Alabama  Steel   and   Wire   Company 
V.  Griffin,  Admr. 

Actifm  for  Dwmages  for  Death  of  Employee. 

(Decided  Feb.  5th,  1907.    42  So.  Rep.  1034.) 

i.  Appeal;  Rulings  on  Pleadings:  Harmless  Error. — Coitnsel  for 
plaintiff  having  stated  that  plaintiff  did  not  claim  a  recovery 
on  any  of  the  counts  of  the  complaint,  except  certain  specified 
ones,  and  the  court  in  its  charge  to  the  jury  having  limited  the 
right  of  recovery  to  the  specified  counts,  the  complaint  was  in 
effect  amended  by  striking  out  the  abandoned  counts  and  rul- 
ings on  demurrer  td  those  counts,  if  error,  was  harmless. 

2.  Master  and  Servant;  Statutory  Regulation;  Railroad  Employees, 

—Subdivision  5  of  section  1749,  Code  1896,  has  application  only 
to  one  employed  in  and  SLhoxat  a  railroad,  and  one  seeking  a 
recovery  thereunder  must  allege  and  prove  that  at  the  time 
of  the  injury  he  was  employed  in  and  al)out  a  railway,  and  it 
it  not  sufficient  that  he  was  employed  at  the  plant  of  an  em- 
ployer who  also  owned  a  railroad  operated  in  furtherance  of 
the  business  of  the  paint. 

3.  Same;  Injury  to  Servant;  Complaint;  Sufticiency, — A  complaint 

which  alleges  that  the  employer  owned  and  operated  a  plant 
and  a  railroad  and  that  plaintiff^s  intestate  was  killed  by  cars 
striking  other  cars  while  loading  them  in  consequence  of  the 
negligence  of  an  employee  on  the  railroad  states  a  cause  of 
action  under  subdivision  5,  section  1749.  Code  1896. 

4.  Appeal;  Ruling  on  Demurrer;   RetHew. — On   appeal,   this  court 

will  not  consider  the  sufficiency  of  the  complaint  on  a  ground 
not  presented  by  the  demurrer  thereto. 

6.  Master  and  Servant;  Injury  to  Servant;  Conipaint;  Sufficiency. 
— ^A  complaint  alleging  thfet  the  employer  was  operating  a 
plant,  and  that  while  the  plaintiff's  intestate  was  engaged  in 
and  about  the  business  of  the  employer  at  or  near  the  plant, 
he  was  struck  by  cars  operated  on  a  railroad  oi^Tied  by  the  em- 
ployer, does  not  state  a  cause  of  action  under  subdivision  5  of 
section  1749,  Code  1896;  it  being  wanting  in  averment  that  in- 
testate was  employed  in  or  about  the  railway,  or  that  he  was 
discharging  any  duty  in  connection  therewith. 

6.  Name;  Middle  Initial. — Letters  of  administration  designating  the 
intestate  as  **C.  L.  C,"  are  admissible  in  evidence,  although 
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intestate's  correct  name  was  "C.  C. "  the  insertion  of  the  mid- 
dle initial  being  surplusage. 

7.  Master  and  Servant;  Injury  to  Servant;  Negligence;  Evidence. — 

The  counts  on  which  the  case  was  tried  not  alleging  negligence 
in  the  failure  to  have  a  headight  on  the  engine,  evidence  of  a 
want  of  the  headlight  was  immaterial. 

8.  Death;  Evidence;  Damages. — It  was  permissible  to  show  that 

plaintiflTs  intestate  and  another  walked  from  another  state  to 
the  place  of  employment,  begged  food  and  slept  in  bams,  as 
shedding  light  upon  whether  or  not  intestate  was  a  sober  and 
Industrious  man,  or  an  inebriate,  a  tramp  or  a  lazy  man,  to  go 
to  the  jury  In  determining  intestate's  earning  capacity,  and  as 
shedding  light  on  the  question  of  damages. 

9.  Measure  of  Damages;  Evidence;  Admissibility. — It  may  be  shown 

in  an  action  for  the  negligent  death  of  Intestate  that  he  was 
skilled  in  trades  other  than  the  one  in  which  he  was  employed, 
and  what  he  could  earn  at  such  trade,  as  shedding  light  on  his 
probable  earning  capacity,  unless  he  had  permanently  aban- 
doned the  same,  or  had  become  incapacitated  from  following 
it  before  his  death. 

10.  Appeal;  Assignments  of  Error;  Sufficiency. — ^The  portion  of  the 

judge's  charge  containing  several  hundred  words  and  many 
sentences  is  set  out  in  the  bill  of  exceptions.  The  assignment 
of  error  does  not  point  out  particularly  the  defective  portions, 
and  counsel  do  not  do  so  in  brief.  Held,  the  exception  is  un- 
availing unless  all  the  portion  set  out  is  bad. 

11.  Trial:  Instructions:  Applicability  to  Pleading. — An  instruction 

predicated  upon  a  defect  which  was  not  alleged  In  either  count 
of  the  complaint  that  went  to  the  jury,  was  properly  refused. 

12.  Same;  Misleading  Instructions. — ^A  charge  asserting  that  If  the 

jury  believed  that  intestate's  parents  did  not  know  where  he 
was  getting  the  money  they  testified  he  sent  to  them,  and  if  the 
jury  did  not  believe  that  intestate  was  earning  the  money.  In 
computing  the  measute  of  damages,  they  could  not  estimate 
the  same  as  a  basis,  was  misleading  and  properly  refused. 

13.  Death;  Measure  of  Damages. — ^Where  the  parents  of  the  intes- 

tate were  entitled  to  the  damages  awarded  for  bis  death,  their 
life  expectancy  dbes  not  enter  into  the  estimate  of  the  damages. 

14.  Same;  Jurisdiction. — ^Although  Intestate  was  a  non-resident  and 

had  no  property  in  this  state  at  the  time  of  his  death,  his  ad- 
ministrator may  recover  for  the  negligent  death  in  the  courts 
of  this  state. 

15.  Appeal;  Instructions ;  Review. — ^Instructions  relating  to  counts 

open  to  demurrer,  and  so  held  on  this  appeal,  will  not  be  con- 
sidered. 
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16.  Master  and  Serva^it:  Injury  to  Servant;  Action;  InatructloiK — 

An  Instruction  asserting  that  tf  someone  unkuown  to  the  other 
employes  bad  thrown  the  switch  and  they  were  not  aware  that 
the  switch  had  been  thro^'n,  a  verdict  should  be  rendered  for 
defendant,  was  misleading  and  properly  refused;  as  was  an 
instruction  asserting  that  If  the  person  named  in  the  com- 
plaint did  not  throw  the  switch,  nor  authorize  the  same  to  be 
thrown,  and  did  not  know  that  it  was  thrown  so  as  to  divert 
the  cars  on  to  the  track  where  Intestate  was  working,  there 
could  be  no  recover?'. 

17.  Trial:  Instructions;  Conformity  to  Issues. — WTiere  none  of  the 

counts  submitted  to  the  Jury  predicated  negligence  on  signals 
given  by  one  employe  to  another,  an  instruction  based  on  the 
giving  of  signals  was  properly  refused. 

18.  Same;  Instructions;  Credibility  of  Witness. — A  charge  asserting 

that  if  the  Jury  believed  that  a  witness  had  willfully  sworn 
falsely  to  any  material  fact,  they  might.  In  their  discretion, 
disregard  his  testimony  is  proper. 

19.  Appeal;  Exceptions  to  Instruction;  Review. — Although  the  bill 

of  exceptions  does  not  recite  that  the  refused  instructions  was 
separately  retiuested,  yet  if  each  charge  shows  that  it  was 
separately  considered  and  marked  refused,  the  ruling  on  each 
instruction  is  revisable. 

Appeal  from  Gadsden  City  Court. 

Heard  before  Hon.  John  H.  Disqtte. 

Action  by  J.  H.  Griffin,  administrator  of  C.  Cahill, 
deceased,  against  tlie  Alabama  Bteel  &  Wire  Company. 
From  a  judgment  for  plaintiff;  defendant  appeals.  Re- 
rersed  and  remanded. 

This  cause,  as  appears  fiom  the  oplttibn,  was  tried 
upon  counts  5,  6,  9,  and  11,  trhich  are  as  follows: 

"(5)  Plaintiff  claimi^  of  the  defendant  the  *um  of 
twenty-five  thousand  dollars  damages,  for  that  hereto- 
fore, to-wit,  the  18th  day  of  February,  1904,  the  defend- 
ant'was  engaged  in  operating  a  plant  at  or  near  Gads- 
den, Ala.,  for  the  manufacture  of  pig  iron  and  other 
material;  that  on  said  date,  while  plaintiff's  intestate 
was  in  the  seivice  or  employment  of  the  defendant,  a 
car  or  cars  of  the  defendant  ran  upon  or  against  plain- 
tiff's intestate,  injuring  him,  so  that  he  died.  And 
plaintiff  says  that  his  intestate's  death  was  caused  as 
aforesaid  by  reason  and  as  a  proximate  consequence  of 
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the  negligence  of  one  J.  N.  Mitchell,  a  person  in  the  ser- 
vice or  emplcyment  of  the  defendant,  and  who  had 
charge  or  control  of  a  signal,  switch,  or  points  upon  a 
railway  or  part  of  the  track  of  a  railway  of  the  defend- 
ant, in  this,  viz. :  Plaintiff's  intestate  was,  while  in  the 
discharge  of  his  duty  as  such  employe,  engaged  in  load- 
ing some  qars  for  the  defendant,  which  had  been  placed 
or  were  standing  upon  a  switch,  spur  track,  or  siding  of 
the  defendant's  railway  to  be  loaded  with  ore  or  other 
material  for  use  at  the  blast  furnace  of  the  defendant; 
and  plaintiff  says  it  was  the  duty  of  the  said  J.  N. 
Mitchell,  when  advised  by  plaintiff's  intestate,  or  others 
assisting  in  loading  the  cais,  that  the  cars  were  ready 
to  be  moved  or  set  out,  to  so  set  the  switch  or  points 
upon  the  railway  to  let  the  engine,  locomotive,  or  cars 
in  or  upon  the  switch  or  siding  that  the  loaded  cars 
might  be  moved;  and  the  plaintiff  says  that  the  said 
Mitchell  negligently  set  or  arranged  the  switch  or 
points  so  as  to  let  in  the  engine  and  cars,  and  when  he 
had  not  been  advised  to  do  so;  and  plaintiff  says  that 
by  reason  of  the  negligence  of  said  J.  N.  Mitchell  as 
aforesaid  an  engine  and  cars  of  the  defendant  were  run 
in  or  upon  the  said  side  track,  switch,  or  spur  with 
great  speed,  and  upon  or  against  the  plaintiff's  intes- 
tate as  aforesaid.    Hence  this  suit." 

(6)  Same  as  fifth  down  to  and  including  the  words 
"viz.,"  where  it  first  occurs  in  said  fifth  count,  contin- 
uing: "Plaintiff's  intestate  was,  while  in  the  employ 
of  defendant  and  while  in  the  discharge  of  his  duty  as 
such  employe,  engaged  in  loading  some  cars  for  the  de- 
fendant which  were  standing  upon  a  swtich,  spur  track, 
or  siding  at  the  time  of  the  loading;  and  plaintiff  says 
it  was  the  duty  of  the  said  J.  N.  Mitchell  to  so  set  the 
switch  or  points  on.  the  track  as  to  let  in  the  engine^ 
locomotive,  or  cars  of  the  defendant  for  the  purpose  of 
moving  out  the  loaded  cars  when  advised  or  signaled  to 
do  so,  and  when  the  cars  were  loaded  and  ready  to  be 
moved ;  and  plaintiff  says  that  at  the  time  his  intestate 
received  the  injuries  as  aforesaid  the  said  J.  N.  Mitchell 
negligently  set  the  switch  or  points  on  the  tiack,  and 
by  reason  of  such  negligence  the  engine  and  some  cars 
of  the  defendant  were  run  at   great   speed   upon    said 
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switch,  spur  track,  or  siding,  and  when  no  signal  had 
been  given  for  the  engine  or  cars  to  come  in,  and  at  a 
time  when  they  were  not  expected  by  plaintiff's  antes-, 
tate,  inflicting  the  injuries   as   aforesaid.     Hence   this 
suit," 

"(9)  Plaintiflf  claims  of  the  defendant  the  sum  of 
twenty-five  thousand  dollars  as  damages,  for  that  here- 
tofore, to-wit,  on  the  18th  day  of  Febru!iry,  1904,  the  de- 
fendant was  operating  a  plant  at  or  near  Gadsden,  Ala., 
for  the  manufacture  of  pig  iron  and  .other  materials; 
that  on  said  day,  and  while  plaintiff's  intestate,  the  said 
Cahill,  was  in  the  service  or  employment  of  the  defend- 
ant, and  engaged  in  and  about  said  business  of  the  de- 
fendant at  or  near  said  plant,  a  car  or  cars  ran  upon  or 
against  said  intestate,  and  so  injured  him  that  he  died. 
And  plaintiflf  avers  that  his  intestate's  death  was  caused 
in  the  manner  aforesaid,  by  reason  and  as  a  proximate 
consequence  of  the  negligence  of  a  person  in  the  service 
or  employment  of  defendant  who  had  charge  or  control 
of  a  locomotive  engine  upon  a  railway  or  part  of  the 
track  of  a  railway  of  defendant,  viz.,  defendant's  en- 
gineer, Smith,  of  the  locomotive  engine,  who  caused  said 
car  or  cars  to  move  and  run  upon  or  against  said  in- 
testate as  aforesaid,  negligently  by  means  of  said  en- 
gine causing  said  cars  or  car  to  run  against  or  upon 
said  interstate  as  aforesaid." 

(11)  Same  as  count  9,  down  to  and  including  the 
words  "that  he  died,"  where  they  first  occur  in  said 
count  9,  and  continuing :  "And  plaintiflf  avers  said  car 
or  cars  ran  upon  or  against  said  intestate,  and  his 
death  was  caused  as  aforesaid,  by  reason  and  as  a  prox- 
imate consequence  of  the  negligence  of  a  person  in  the 
service  or  employment  of  the  defendant  who  had  charge 
or  control  of  a  switch,  signal,  or  points  upon  a  railway 
or  part  of  the  track  of  a  railway. of  the  defendant,  viz.: 
One  Walter  Mitchell  n^ligently  changed  said  switch, 
signal,  or  points,  so  that  by  reason  thereof  certain  cars 
operated  by  the  defendant  wtTe  run  upon  the  wnong 
track,  and  struck  a.  car  standing  upon  said  last-men- 
tioned  track,  and  as  a  proximate  consequence  thereof 
one  or  more  of  said  cars  ran  upon  or  against  said  intes- 
tate, and  caused  his  death  as  aforesaid." 
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Demurrers  were  interposed  to  these  counts  as  follows : 

To  the  fifth  count : 

"Because  it  does  not  state  a  cause  of  action.  It  ap- 
pears that  the  defendant  is  not  liahle  for  the  alleged 
negligent  act  of  Mitchell.  It  does  not  appear  that 
Mitchell  had  superintendence  intrusted  to  him  by  de- 
fendant. It  does  not  give  the  name  of  the  person  in 
charge  or  control  of  the  switch,  signal  points,  etc.  For 
that  it  does  not  appear  that  defendant  was  operating  a 
railroad  in  the  contemplation  of  the  statute.  It  does 
appear  that  the  signal,  switch,  points,  etc.,  were  not 
a  part  of  such  railroad  as  contemplated  by  the  statute. 
It  does  not  appear  that  the  inestate  was  injured  while 
aiding  as  a  servant  in  the  operating  of  such  a  railroad 
as  contemplated  by  statute.  For  that  it  does  not  ap- 
pear thiit  intestate's  duties  required  his  presence  on  the 
raihoad  track.  From  aught  that  appears,  intestate  was 
wrongfully  on  the  railroad  track.  For  that  it  does  not 
appear  that  said  Mitchell  knew  that  intestate  was  on 
the  railroad  track,  or  had  any  reason  to  believe  he  was 
on  said  track." 

The  same  grounds  are  assigned  to  the  sixth  count  of 
the  complaint,  and  the  same  to  the  eleventh  count  of 
the  complaint. 

1*0  the  ninth  count  of  the  complaint,  the  same  grounds 
as  to  the  fifth  count,  with  these  additional  grounds : 
"For  that  it  does  not  appear  that  Smith  had  superin- 
tendence intrusted  to  him.  For  that  it  does  not  give 
the  name  of  the  person  in  charge  or  control  of  the  en- 
gine or  car.  For  that  it  is  doubtful  and  Uncertain  un- 
der which  subdivision  or  subsection  of  the  statute  said 
count  is  framed." 

Objection  was  intei posed  to  the  introduction  of  the 
letters  of  administration,  because  issued  upon  the  es- 
tate of  C.  L.  Cahill,  while  the  complaint  charges  that 
the  intestate  was  C.  Cahill.  Objection  was  also  inter- 
posed to  testimony  that  the  engine  which  ran  back  with 
the  cars  that  injured, intestate  had  no  light  on  it,  or  on 
the  cars  it  was  pushing.  The  defendant  sought  to  in- 
troduce evidence  showing  that  intestate  and  Kirchner 
walked  from  Knoxville,  Tenn.,  begged  food,  and  slept 
in  barns  and  under  hayricks.    This  testimony  was  ex- 
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eluded  on  motion  of  plainti£f.  It  was  shown  that  the 
intestate  was  working  for  one  dollar  per  day  at  the 
time  of  his  death.  The  plaintiff  sought  to  show,  and 
the  court  permitted  it,  that  the  plaintiff  was  a  stone  cut- 
teiT,  and  when  working  at.  his  trade  earned  from  four  to 
six  dollars  per.  day.  The  evidence  tended  to  show  that 
the  inte^ate  was  in  the  employment  of  the  defendant 
loa.ding  or  unloading  some  cars  with  ore,  that  the  cars 
were  on  a  siding  or  spur  track  used  by  defendant  in  the 
operation  of  its.  furnace  and  steel  plant,  and  that  it 
was  near  to  a  trestle  or  raised  track,  and  that  from  the 
track;  of  which  was  a^partfof  this  track  several  tracks 
branched  off ;  that  the  rule  was  that  an  engine  and  cais 
coming  back  on  either  of  these  tracks  were  to  give  cer- 
tain signals,  or  were  to  be  signaled  a  certain  way  to 
come  back  on  the  tracks  as  a  warning  to  those  loading 
the  cars  to  get  out  of  the  way.  There  was  dispute  as  to 
whose  duty  it  was  to  set  the  switch  and  to  give  the  sig- 
nals, and  as  to  whether  the  switch  was  properly  set,  and 
there  was  testimony  that  the  switch  had  been  tam- 
pered with,  or  that  some  one  not  connected  with  de- 
fendant or  in  his  employment  had  thrown  the  switch 
and  left  it  set  for  the  wrong  track.  There  was  dispute 
as  to  whether  the  defendant  was  guilty  of  contributory 
negligence  in  the  way  he  was  loading,  and  in  the  place 
he  occupied  on  the  cars  while  loading;  there  being,  it 
was  contended,  a  safe  way  and  an  unsafe  way. 

The  following  charges  were  requested  by  the  defend- 
ant and  refused  by  the  court : 

"(i)  If  the  jury  believe  from  the  evidence  in  this 
case  that  C.  Cahill  was  earning  only  $31.20  per  month, 
of  which  amount  he  was  spending  |15  for  board,  |10 
for  clothing,  and  |5  per  month  for  incidentals,  you  can- 
not find  that  he  was  contributing  more  than  f  1.20  per 
month  out  of  his  said,  earnings  to  the  support  of  his 
mother. 

"(2.)  In  estimating  the  damages,  in  this  case,  if  you 
believe  the  evidence,  you  cannot  compute  the  damages 
on  a  basis  of  what  the  deceased  could  have  earned  as  a 
stone  cutter  or  granite  cutter,  if  you  are  reasonably  sat- 
isfied from  the  evidence  that  for  a  long  time  prior  to 
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his  death,  and  at  the  time  of  his  death,  he  had  not 
Avorked  and  was  not  working  at  that  trade. 

"(3)  If  you  believe  from  the  evidence  in  this  case 
that  there  was  no  defect  as  alleged  in  the  plaintiflf's 
complaint,  and  that  A.  M.  Brown  threw  the  switch,  and 
that  neither  Smith,  nor  J.  M.  Mitchell,  nor  Walter  Mit- 
chell, knew  or  w'as  awaie  that  the  switch  had  been 
thrown,  and  that,  as  soon  as  it  was  discovered  that  the 
switch  had  been  thrown,  every  effort  in  good  faith  was 
made  by  said  Smith  and  Mitchell  to  give  w^arning  of  the 
approach  of  the  cars  and  to  stop  the  cars  and  engine  to 
avoid  injury  to  the  deceased,  you  will  find  a  verdict  in 
favor  of  the  defendant. 

"(4)  If  you  believe  from  the  evidence  in  this  case  that 
the  Cahills  whose  testimony  has  been  read  to  you  did 
not  know  where  the  deceased  was  getting  the  money 
they  say  he  was  sending  home,  and  if  you  do  not  believe 
from  the  evidence  in  the  case  that  the  deceased  was  earn- 
ing said  money,  you  cannot  estimate  the  same  as  a  basis 
for  computing  the  measure  of  damages  in  this  case." 

"(6)  The  proper  measure  of  damages  is  not  the  ag- 
gregate amount  of  what  C.  Cahill  was  contributing  to 
the  support  of  his  mother  and  father;  but  iti-H  micJ^  sum 
as,  with  legal  interest  added,  would  aiggifegate  .  that 
amount  at  the  probable  terminatioa  of-  the  life  of  his 
mother  and  father. 

"(7)  The  measuie  of  damages  in  this  case  is  such  as, 
with  legal  interefit,  during  the  period  of  expectancy  of 
the  life  of  plaintiff's  mother  and  father,  would  produce 
at  its  expiration  a  sum  equal  to  the  amount  that  would 
be  contributed  to  said  father  or  mother  during  said 
period." 

'^(11)  If  you  believe,  from  the  evidence  in  this  case, 
that  C.  Cahill  was  a  nonresident  of  the  state  of  Ala- 
bama, and  had  no  estate  in  the  state  of  Alabama  at  the 
time  of  his  death,  plaintiff  cannot  recover." 

"(17)  If  you  believe  the  evidence  in  this  case,  you 
cannot  find  a  verdict  in  favor  of  plaintiff  under  the 
count  in  the  complaint  which  alleges  the  negligence  of 
Walter  Mitchell.  * 

"(18)  If  you  believe,  from  the  evidence  in  this  ca?e, 
that  some  one  unknown  to  Z.  Smith  and  J.  N.  Mitchell 


Digitized  by 


Google 


^4-M  OF  ALABAMA.  431 

[Alabama  Steel  and  Wire  Company  v.  Grlffln,  Admr.] 

threw  the  switch  which  leads  from  the  trestle  track  to 
the  coal  track,  and  that  neither  said  Smith  nor  said 
Mitchell  was  aware  that  said  switch  had  been  thrown, 
so  as  to  divert  the  cars  from  said  trestle  track  to  said 
coal  track,  you  will  find  a  verdict  in  favor  of  the  de- 
fendant." 

"(23)  If  you  believe,  from  the  evidence  in  this  case, 
that  J.  N.  Mitchell  did  not  throw  said  switch,  nor  au- 
thorize the  same  to  be  thrown,  nor  knew  that  the  same 
was  thrown,  so  as  to  divert  the  engine  and  cars  onto  the 
coal  track  where  plaintiff's  intestate  was  working,  plain" 
tiff  cannot  recover  under  the  counts  in  the  complaint 
claiming  damages  by  reason  of  the  negligence  of  said 
Mitchell. 

"(24  It  is  immaterial  in  this  case  whether  J.  N.  Mit- 
chell gave  to  Engineer  Smith  a  high  ball  or  a  go-ahead 
signal,  if  you  believe,  from  the  evidence  in  this  case, 
that  Smith  undei'stood  the  signal  to  mean  that  he  should 
propel  the  cars  up  to  the  trestle  track,  and  if  you  be- 
lieve, from  the  evidence  in  this  case,  that  J.  N.  Mitchell, 
by  giving  such  signal,  intended  to  signal  the  engineer  to 
propel  the  cars  up  the  trestle  track." 

"(27)  If  you  believe  the  evidence  in  this  case,  plain- 
tiff cannot  recover  damages  bej^ond  the  life  expectancy 
of  the  father  and  mother  of  the  deceased." 

(31)  Affirmative  charge  as  to  fifth  count. 

(32)  Affirmative  charge  as  to  sixth  count. 
(35)  Same  as  to  the  ninth  count. 

"(36)  If  you  believe,  from  the  evidence  in  this  case, 
that  the  Avitness  Brown  has  willfully  and  corruptly 
sworn  fateely  as  to  any- material  fact  in  this  case,  you 
may  in  your  discretion  disregard  his  testimony  en- 
tirely." 

There  was  jury,  and  verdict  for  plaintiff  for  |11,500. 

Burnett^  Hood  &  Murphy,  for  appellant. — The  de- 
murrer tQthe  5th  count  of  the  complaint  should  have 
beea  sustained.-t-Dresser  on  Employer's  Liability,  §§ 
73  and  «0;  WMtleif  i;.  Zenida  Coal,  Co.,  122  Ala.' 118; 
H.  A,  A  B,  Ry,  Co.  v.  Dusenherry,  94  Ala.  416.  On  the 
same  authorities  the  demurrer  should  have  been  sus- 
taajjed  to  the  6th  count.     The  demurrers    to    the    9th 
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count  should  have  been  sustained. — Mobley^s  Case,  139 
Ala.  425;  Ijomh's  Case,  124  Ala.  172  j  William's  Case, 
140  Ala.  230;  Ga.  Pac,  Ry.  Co.  v.  Propst,  85  Ala.  205; 
Southern  Ry.  Co.  v.  QtiytO'n,  122  Ala,  240.  Subsectipn 
5  does,  i^ot  protect  those  employes  not  actually  engaged 
in  railroad  work. — Indioiruipolis  Umoti  Ry.  Co.  v.  Haw 
lihan,  157  Ind.  494 ;  Deppe  v.  Chicago  R.  I.  d  P.  R.  Co.^ 
36  Iowa,  52;  Lavidlee  v.  St.  Paul  M.  d  M.  R.  R.  Co.,  40 
Minn.  249;  Nichols  v.  ^Valter,  37  Minn.  264;  State  v. 
Smith,  58  Mipn.  35;  Johnson  v.  St.  Paul  d  D.  R.  Co., 
8  L.  R.  A,  419;  Ballard  v.  Mississippi  Cotton  Oil  Co.y 
34  So.  533 ;  L.  d  N.  R.  Co.  v.  Morris,  65  Ala.  200;  Ymmg- 
hlood  V.  BirmUigham  T.  d  S.  Co.,  95  Ala,  524;  Smith  v. 
L.  d  N.  R.  Co,,  75  Ala.  449 ;  Brov.-tv  v.  A.  O.  S.  R.  Co.,  87 
Ala.  370;  RmidQlphv.  Builders  P.  d  S.  Co.,  106  Ala. 
510;  kentz  v.  Mobile,  24  So.  952;  Cooley's  Constitu- 
tional Limitations^  (5  Ed,)  pp.  483-484;  WaJly  t\  Ken- 
nedy, 2  Yerg^r,  5^ ;  HoUlen  v\  James,  6  Am.  Dec.  174 ; 
Missouri  i\  Seivis,  lOX  U.  8.  22;  Minneapolis  Ry.  Co. 
V.  Becktvith,  129  U.  S,  2^;  L.  d  N.  R.  Co.  v.  Railroad 
Commission,  19  Fed*  679 ;  State  v.  Good/unll,  25  Am.  St. 
Rep.  863;  Barbier  i\  Connelly,  113.  U.  S,  27. 

Tlje  court  erred  in  a4niitting  the  letters  of  adminis- 
tration,— Oerrish  v.  The  State,  53  Ala.  476;  Diggs  v. 
The  State,  49  Al^.  309  \  O'Brien  v.  The  State,  91  Ala.  25; 
Johnson  r.  Wilson,  137  Ala.  468;  United  States  i\  Lp- 
ham,  43  Fed.  68.  The  court  erred  in  permitting  evi- 
dence of  the  wages  received  by  deceased  as  a  stone  cut- 
ter in  Massachusetts, — Storm/  v.  Union  Bank,  34  Ala. 
687;  People  v.  Augsherry,  97  N.  y.  501.  The  court 
erred,  as  to.  damages  r^overable  in  this  action. — Ala. 
Min.  R.  R.  Co.  v.  Jones,  114  Ala.  5J-9 ;  James  v.  R,  d  D, 
R.  R.  Co.,  92  Ala.  231 ;  L.  d  N'.  R.  R.  Co.  t\  Jones,  130 
Ala.  456.  Counsel  discuss  other  assignments  of  error 
but  cite  no  authority. 

BoYKix  &  Brindley,  and  (toodhue  &  Bi^U'kwood, 
for  appell^. — The  allegations  and  statements  of  counts 
5,  6,  9  and  11  are  sufficient  and  not  subject  to  the  demur- 
rers interposed  thereto. — Seaboard  Mfg.  Co.  v.  Wilson^ 
94  Ala.  132:  U.  S.  Rolling  Stock  Co.  v.  Weir,  96  Ala. 
397;  K.  C.  M.  d  B.  R.  R.  Co.  i\  Burton,  97  Ala.  240; 
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Mary  Lee  C.  &  Ry.  Co.  v.  ChamUiss,  97  Ala.  171;  G. 
P.  Ry.  Co.  V.  Dems,  92  Ala.  300.  The  count  drawn  un- 
der subdivision  5  did  not  need  to  allege  that  the  person 
in  charge  or  control  of  the  signals,  points,  etc.,  was  at 
the  time  in  the  discharge  of  his  duties  as  an  employe  of 
defendant  on  or  about  a  railroad. — Woodivtird  Iron  Co. 
V.  Henderson,  21  South.  430;  State  of  Iowa  v.  Mc- 
Combs,  18  la.  50;  Sevoell  v.  The  SUHe,  82  Ala.  57; 
Schee  v.  LeOrange,  78  la.  101 ;  Fannin  v.  Kraff,  68  la. 
244.  The  court  properly  admitted  the  letters  of  admin- 
istration.— Edmundon  v.  The  State,  17  Ala.  179;  Pace 
V.  The  State,  69  Ala.  231 ;  Rooks  v.  The  State,  83  Ala.  80. 
The  court  did  not  err  on  its  rulings  on  Butler's  testi- 
money. — 21  A.  &  E.  Ency.  of  Law,  p.  517,  and  authori- 
ties there  cited;  L.  &  N.  R.  R.  Co.  v.  Persons,  97  Ala. 
211.  The  court  did  not  err  in  admitting  evidence  as  to 
the  former  occupation  and  wages  of  deceased  nor  as  to 
what  deceased  earned  two  or  more  years  before  his 
death. — Christian  v.  Columbus  Ry.  Co.,  90  Ga.  124; 
Richmond  etc.  Ry.  Co.  v.  Hammond,  93  Ala.  181 ;  Louis- 
ville,  etc.  Ry.  Co.  v.  QraJwm,  98  Ky.  688;  McAdory  v. 
Louisville  &  Nashville  R.  Co.,  94  Ala.  272 ;  James  v.  R. 
d  D.  R.  R.  Co.,  92  Ala.  231;  L.  &  N.  R.  R.  Co,  v.  Orr,  91 
Ala.  548;  District  of  Columbia  v.  Woodbury,  136  U.  S, 
450 ;  Amr.  &  Eng.  Ency.  Lay,  Vol.  8,  p.  944,  and  note  2, 
bottom  of  page. 

The  court's  oral  charge  was  correct  as  to  the  meas- 
ure of  damages. — Trammell  v.  L.  d  N.  R.  R.  Co,,  93  Ala. 
350;  R.  d  D.  R.  R.  Co.  v.  Weems,  97  Ala.  202. 

ANDERSON,  J. — In  the  opening  argument  counsel 
for  the  plaintiff  stated  to  the  court  and  jury  that  plain- 
tiff did  not  claim  a  recovery  in  the  case  on  any  count  of 
the  complaint  except  the  fifth,  sixth,  ninth,  and  elev- 
enth ;  and  the  court,  in  the  oral  charge  to  the  jury,  lim- 
ited plaintiff's  right  to  recovery  upon  these  counts  and 
these  alone.  This  was  in  effect  an  amendment  of  the 
complaint  by  striking  out  all  the  other  counts,  and,  if 
there  was  any  error  upon  the  pleading  in  reference  to 
said  abandoned  counts,  it  was  error  without  injury, 
and  we  will  only  consider  the  rulings  on  the  pleadings 
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which  apply  to  counts  5,  6,  9  and  11. — Sou  Ry.  Co.  v. 
Bunt,  131  Ala.  Q91,  82  South.  507;  Woodicardlron  Co, 
V.  Andreirs,  114  Ala.  243,  21  South.  440.  These  views 
are  not  in  conflict  with  what  was  held  in  the  case  of  A, 
G.  S.  R.  R.  V.  Burgess,  114  Ala.  587,  22  Qouth.  169. 
There  it  Avas  held  that  a  withdrawal  of  the  counts  should 
appear  of  record,  and  not  left  only  to  be  shown  by  bill 
of  exceptions,  and  that  said  counts  and  the  rulings  there- 
on are  legally  before  the  court  for  review.  They  may 
be  legally  before  the  court  for  review,  but,  where  it  is 
shown  affirmatively  by  the  bill  of  exceptions  that  these 
counts  were  abandoned  by  plaintiff  and  charged  out  by 
the  trial  court,  although  they  inay  be  before  us,  we  aie 
fully  warranted  by  the  force  of  reason  and  authority  in 
holding  that  any  erroneous  rulings  relating  to  said 
counts,  was  error  without  injury. 

The  counts  upon  which  the  case  was  tried  (5,  6,  9, 
and  11)  were  evidently  intended  to  come  within  the 
purview  of  subdivision  5  of  the  employer's  liability  act 
(section  1749,  Code  1896),  which  reads  as  follows: 
"When  such  injury  is  caused  by  reason  of  the  negli- 
gence of  any  person  in  the  service  or  employament  of 
the  master  or  employer,  who  has  charge  or  control  of 
any  signal,  points,  locomotive,  engine,  switch,  car  or 
train  upon  a  railway  or  of  any  part  of  the  track  of  a 
railway.''  Mr.  Dresser,  in  his  excellent  work  on  Employ- 
er's Liability  Act  (section  73,  p.  322),  sajTs:  "The  em- 
ployer's liability  acts  of  England,  Alabama,  Massachu- 
setts, Colorado,  and  Indiana  have  likewise  favored  the 
employes  of  railroads  'alK>ve  those  engaged  |in  other 
occupations  by  inserting  a  clause  designed  exclusively 
for  their  benefit.  The  purpose  of  this  enactment  is 
more  effectually  to  protect  employes  of  railroads  from 
the  peculiar  dangers  of  that  business.  It  applies  only 
to  railroad  employes,  and  whether  or  not  a  case  comes 
within  its  terms  depends,  first,  upion  the  questioti  wheth- 
er it  is  an  injury  received  in  operating  a  railroad,  as 
that  word  was  understood  by  the  fratners  of  the  act" 
This  court  has  held  that  subdivision  5  related  only  to  en- 
gine's and  cars  on  a  railway. — Whatlcyl  Adm^r  t\  Ze^i- 
{•da  Coal  Co.,  122  Ala.  118,  26  South.  124.  For  whosf 
benefit  was  this  sub<li vision  enacted?    This  question  has 
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never  before  been  answered  by  this  court,  but  has  been 
settled  in  othei*  states,  arid  by  the  Supreme  Court  of  the 
United  States,  in  passing  upon  statutes  not  identical 
with,  but  enacted  for  the  same  practical  purpose  as, 
ours.  It  was  there  held  that  this  law  was  enacted  for 
the  protection  of  those  engaged  in  the  hazardous  char- 
acter of  business  of  operating  a  railroad.-— 3/o.  R.  R. 
V.  Mackey,  127  U.  S.  205,  8  Sup.  Ct.  1161,  32  L.  Ed.  107; 
Mo.  Pa.  R,  R.  V.  Hume8/115  U.  S.  512,  6  Sup.  Ct.  110, 
29  L.  Ed.  463;  /Jdrbier  v.  Connolly,  113  U.  S.  27,  5.  Sup, 
Ct.  357,  28  L.  Ed.  923.  The  Supreme  Court  of  Iowa, 
in  the  case  of  Foley  v,  Chicago  R.  I.  &  P.  R.  R.,  64  Iowa, 
644,  21  N.  W.  124,  says :  "The  manifest  purpose  of  the 
statute  was' to  give  its  benefits  to  employes  iengaged  in 
the  hazaidous  business  of  operating  railroads.  When 
thus  limited,  it  is  constitutional.  When  extended  fur- 
ther, it  becomes  unconstitutional."  See,  also,  Ind.  (In- 
ion  R.  R.  CO.  n  Houlihan,  157  Ihd.  494,  60  N.  E.  943. 
54  L.  R.  A.  787;  Deppe  v.  Chicago  R.  R.,  36  Iowa,  52: 
Lavallee  v.  m.  Paul  R.  /?..  40  Minn.  249,  41  N.  W.  974: 
Nichols  V.  Walter,  37  Minn.  264,  33  TS\  W.  800. 

Mr.  Reno,  in  his  work  on  Employer's  Tiiability  Act 
(section  69),  says:  "As  applied  to' railroad  companies, 
fhe  defense  of  fellow  service  has  been  much  further  re- 
stricted by  the  employer's  liability  acts  than  as  applied 
to  other  employers.  As  we  have  s^n,  other  employers 
aie  made  liable  for  the  negligence  of  their  suprinten- 
dents.  Railroad  companies  are  riot  only  made  liable  by 
the  Massachusetts  act  for  a  superintenderif^  negligence, 
but  also  for  the  'negligence  of  any  person  in  the  sendee 
of  the  employer"  who  has  the  charge  or  control  of  any 
signal,  switch,  locomotive  engine,  or  train  upon  a  rail- 
road.' The  English  and  Colorado  statutes  are  to  the 
same  effect,  though  the  English  act  uses  the  word 
^points'  instead  of  ^switch.'  The  Alabama  act  goes  still 
further  iti  this  direction,  and  makes  a  railroa'd  company 
liabfe  foi*  'the  negligence  of  any  person  in  the  service  of 
the  master  or  employer  who  has  charge  or  control  of 
any  signal,  points,  locomotive  engine,  switch.  Car,  or 
train  upon  a  railway,  or  of  any  part  of  the  track  of  a 
railwaiy.*'  While  it  is  to  be  observed  that  the  Alabama 
act  goes  futther  than  any  other,  and  especially  further 
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than  those  heretofore  construed,  we  cannot  for  a  mo- 
ment conceive  the  idea  that  it  was  intended  to  embrace 
any  employes  except  those  employed  in  and  about  a 
railroad.  Ex  vi  termini^  in  order  for  the  plaintiff  to 
recover  under  said  subdivision,  the  pleading  and  proof 
must  show  that  at  the  time  he  was  injured  he  was  em- 
ployed in  and  about  the  railroad.  It  is  not  sufficient 
that  he  was  employed  at  a  plant  by  the  same  master, 
who  also  owned  and  controlled  a  railroad,  which  may 
be  operated  in  furtherance  of  the  business  of  the  plant. 
His  duties  must  be  in  and  about  the  railroad.  Counts 
5  and  6,  while  averring  that  defendant  owned  and  ope- 
rated a  plant,  also  averred  that  it  was  operating  a  rail- 
road, and  that  the  intestate  was  killed  by  cars  on  the 
track  on  defendant's  railway  "while  in  discharge  of  his 
duties  as  such  employe,  engaged  in  loading  some  cars 
for  the  defendant,  which  had  been  placed  or  were  stand- 
ing upon  a  switch,  spur  track,"  etc.,  and  sufficiently 
bring  the  parties  within  the  terms  of  subdivision  5. 

Counsel  for  appellant  contend,  in  brief,  that  the  fifth 
count  is  bad  because  it  avers  the  duties  of  Mitchell  in 
the  alternative,  and  that  it  falls  within  the  influence  of 
the  case  of  H.  A,  d  B.  R.  R.  Co.  v.  Duaeriberry,  94  Ala, 
413, 10  South.  274.  Whether  it  does  or  not  we  need  not 
4^t^mine,  as  /the  question  Is  not  presented  !by  'any 
grounds  of  the  demurrer  to  the  complaint. 

Counts  9  and  11  aver  that  the  defendant  was  operat- 
ing a  plant ;  "that  while  the  intestate  was  in  the  service 
and  employment  of  the  defendant,  and  engaged  in  and 
about  the  business  of  the  defendant  at  or  near  said 
plant,  ♦  ♦  *  he  was  run  upon  or  against.  *  *  *." 
There  is  no  averment  in  either  of  said  counts  9  and  11 
that  would  even  indicate  that  the  intestate  was  employ- 
ed in  or  about  the  railway,  or  that  he  was  discharging 
any  duty  in  connection  with  a  railway.  He  may  have 
been  working  in  or  about  the  plant,  and  yet  may  have 
been  in  no  way  connected  with  the  railway  at  the  time 
he  was  killt^d,  so  as  to  bring  him  within  the  influence 
of  subdivision  5  of  the  statute.  The  trial  court  erred 
in  not  sustaining  the  demurrers  to  counts  9  and  11. 
The  case  of  Ala.  O.  S.  R.  R,  Co.  v.  Davis,  119  Ala.  572, 
24  South;  862,  cannot  save  these  counts.    The  court^  af • 
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ter  some  criticism,  upheld  the  counts  in  ^id  case,  which 
are  more  definite  than  the  two  now  under  consideration. 
There  the  only  business  engaged  in  by  the  defendant, 
as  was  averred,  was  operating  a  railroad,  and  that  the 
plaintiflf  was  at  the  time  an  employe  of  the  defendant. 
Here  we  have  an  averment  that  the  defendant  was  ope- 
rating a  plant,  and  that  tlie  intestate  was  employed  and 
engaged  in  and  about  said  business  at  or  near  said 
plant.  What  business?  There  certainly  is  no  averment 
that  he  was  employed  in  or  about  a  railroad. 

There  was  no  merit  in  the  objection  to  the  letters  of 
administration,  because  the  deceased  was  called  "C.  L. 
Cahill,''  instead  of  "C.  Cahill.'.'  The  insertion  of  the 
middle  letter  makes  no  difference,  and  it  could  be  disre- 
garded.— Edmundson  v.  State,  17  Ala.  179,  62  Am.  Dec. 
169^  21  Am.  &  Eng.  Ency.  of  Law,  p.  307. 

Evidence  as  to  whether  or  not  the  engine  had  a  light 
on  it  was  not  material  to  the  issues  involved  in  the 
counts  submitted  to  the  jury ;  but  whether  relevant  un- 
der the  counts  that  were  subsequently  charged  out  we 
need  not  decide  as  the  case  must  be  reversed  on  other 
questions. 

The  defendant  had  a  right  to  show  that  plaintiff's  in- 
testate was  not  a  man  of  industry  and  thrift — that'lie 
was  an  inebriate,  a  tramp,  er  a  lazy  and  indolent  man — 
as  affecting  his  habits  of  industry  and  earning  capacity. 

All  of  the  other  exceptions  to  the  evidence  relate  to 
the  measure  of  damages  in  cases  of  this  character,  which 
has  been  so  repeatedly  established  by  this  court  that  we 
feel  that  a  mere  reference  to  some  of  the  authorities 
will  suffice. — Aid.  Mm.  R.  R.  Co.  v.  Jones,  114  Ala.  619, 
21  South.  507,  62  Am.  St.  Rep.  121;  James  v.  R.  d  D. 
R.  R.  Co,  92  Ala,  231,  9  South.  335;  L.  d  N.  R.  R.  Co. 
V.  Jones,  130  Ala.  456,  30  South  586.  We  can  discover 
nothing,  in  the  evidence  objected  to  violative  of  the  rule, 
or  that  should  receive  any  special  notice  by  us,  except, 
perhaps,  to  determine  whether  or  not  the  plaintiff  was 
''confined'  in  his  proof  to  the  probable  earnings  of  intes- 
tate in  the  trade  or  calling  in  which  he  was  engaged, 
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and  as  to  what  his  services  were  worth  in  Alabama,  and 
at  the  time  of  his  death.  We  do  not  think  the  plaintiff 
would  be  prohibited  from  showing  that  the  intestate 
was  skilled  in  trades  other  than  the  one  in  which  he  was 
engaged  at  the  time  of  his  death,  or  of  showing  wha^t  he 
could  earn  in  Alabama^  or  elsewhere,  at  such  other  trade 
or  trader,  unless  he  had  permanently  abandoned  such 
other  traderf  or  callings,  or  had  become  incapacitated 
from  followipg  such  trades  previous  to  his  death.-^/?eo- 
hoard  Mfg.  Co.  v.  Waodsm,  98  Ala,  378,  11  South.  73a; 
Ranfbwrn  \\  Central  fatca  if.  B.  Co.,  74  Iowa,  643,  35 
N.  W,  606,  38  N.  W.  520;  (h'immclman  v.  Union  Pac. 
Co,,  101  Iowa,  74,  70  N.  W.  90. 

We  find  an  exception  to  a  certain  portioa  of  the 
co,urt's  oral  charge,  iind  which,  a«  set  forth,  contains 
about  300  words,,  and  many  sentences,  ;Covering  nearly 
an  entire  page  of  the  transcript.  There  is  nothing  in 
the  exception  which  attempts  to  point  out  the  defective 
portions,  if  any  exist,  nor  in  the  assignmwt  of  error  or 
brief  of  counsel.  The  exception  cannot  avail  the  ap- 
pellant, unless  all  that  portion  of  the.  court's  charge  ex- 
cepted to  was  bad.  Such  is  not  the  case,  at  most,  if  not 
all,  of  it,  is  cojcrect-rSimpaofi  v.  State,  111  Ala.  6,  20 
South,  573.   .  . 

Charges-  1  and. 2,  requested  by  the  defendant,  were 
properly  refused,  and  are  fully  discussed  in  what  we 
said  as  to  evidence  relating  to  the  measure  of  damages. 

Charge  3,  requested  by  the  defendant,  was  properly 
refused.  If  not  otherwise  bad,  it  is  predicated  upon  a 
defect  which  was  not  charged  in  either  of  the  counts 
that  went  to  the  jury. 

Charge  4  was  properly  refused.  If  not  otherwise  bad, 
it  was  misleading.    . 

Charges  6  and  7,  requested  by  the  defendant,  were 
properly  refused.  We  do  not  understand  that  the  life 
expectancy  of  the  parents  of  the  intestate  has  anything 
to  do  with  the  measure  of  damages. 

Charge  .11,  requested  by  the  defendant,  was  properjf 
Tet\ised.-^Reiter-ConnaUy  Co.  v.  Hamlin,  144  Ala.  192, 
40  South.  280. 
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Charge  17  need  not  be  discussed  by  us,  as  it  relates 
to  count  11,  to  which  we  hold  the  demurrer  should  have 
been  sustained. 

Charge  18  Avas  properly  refused.  There  was  a  count 
charging  the  ne«:ligence  to  Walter  Mitchell,  and,  if  he 
left  the-^witch  open-  the  plaintiflf  could  recoter,  whether 
J.  N.  Mitchell  or  Zimri  Smith  left  the  switch  open,  or 
knew  who  did  leave  it  open. 

Charge  23,  requested  by  the  defendant,  should  have 
been  given. 

Charge  24,  requested  by  the  defendant,  was  properly 
r^iJ|8ed.  None  of  the  counts  subn^tted  to  the  jury 
predicated  the  negligence  complained  of  upon  any  sig- 
nal given  by  J.  N.  Mitchell  to  Smith. 

Charge  27,  requested  by  the  defendant,  was  properly 
refused. 

Charges  31  and  32,  requested  by  the  defendant,  were 
properly  refused  as  there  was  evidence  in  support  of 
counts  5  and  6. 

Charge  .35,  requested  by  defendant,,  need  not  be  con- 
sideredt  as  we  hold  that  the  demurrer  sho^ld  have  been 
sustained  to  the. ninth  count. 

Charge  36^  requested  by  the  defendant,,  should  have 
been  sivejk.—MeGlellaih  v.  State,  117  Ala,  140,  2a  South. 
653. 

Appellee's  counsel  insist  that  these  charges  come 
within  the  influence  of  the  rule  laid  down  in  Verherg 
V.  Stato,  137  Ala.  73,  34  South.  848;  97  Am.  St.  R^p.  17, 
and  Sou.  Ry.  Co.  t\  Douglass,  144  Ala,  351,  39  South. 
268.  It  is  true  the  bill  of  exceptions  doejs  not  recite 
that  they  Avere  separately  asked ;  but  each  charge  shows 
that  it  was  separately  considered,  and  marked  "Re- 
fused," by  the  court. 

The  judgment  of  the  city  court  is  reversed,  and  the 
cause  is  remanded.  ' 

Reversed  and  remanded. 

Tyson^  C.  J.,  and  DowbBLL  and  Simpson^  J J;^  concur. 
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Southern  Ry.  Co.  v.  McGowan. 

Action  for  Damages  for  Injury  to  Employe. 
(Decided  March  2,  1907.    43  So.  Rep.  478.) 

1.  Mdster  and  Servant;  Injury  to  Servant;  Action;  Jury  Question. — 

It  was  a  question  for  the  Jury  to  determine  whether  the  handle 
of  a  car  broke  from  Its  Insufficiency  to  perform  the  service 
for  which  it  was  used  or  from  a  latent  defect  unknown  to' the 
'   master. 

2.  Same. — If  the  Jury  find  that  the  breaking  of  the  handle  of  a  car 

was- due  to  its  Insufficiency  to  perform  the  service^  for  which 
it  is  used,  it  is  still  a  question  tor  them  to  xletermine  under  the 
evidence  whether  the  insufficiency  of  the  handle  was  known  to 
the. defendant  so  that  he  .assumed  tjie  risk. 

8.  Action;  Comjtlaint;  Single  Cause^ — A  count  ascribing  the  injuries 
of  plaintiff  to  the  negligence  of  the, defendant's  superintendent 
in  failing  to  keep  the  handle  of  the  hand  car  in  proper  order 
and' negligently  permitting  plaintiff  to  use  it  while  In  a  de 
fectlve  condition  is  not  subject  to  demurred  as  setting  up  two 
separate  causes  of  action. 

4.  'Ifcwter  and  Servant;  Injury  to  Servant ;OomplairU^ — The  > count 
'  Was  not  subject  to  demurrer  for  failing  to -show  that  the  super- 
intendent knew,  or  was  negligent  in  not  knowing  of  the  de- 
...  f ective  condition  of  the  appliance  used,  or  for  not  showing  that 
the  alleged  defectlvi^  condition  of  the  appliances  used  arose 
from  defendant's  negligence,  or.  that  It  did  not  show  that  the 
car  was  In  a  defective  condition. 

6.  Same;  Pleading;  Contributory  Negligence. — ^A  plea  of  contribu- 
tory negligence  for  failing  to  choose  a  safe  place'  In  which  to 
work  but  which  does  hot  allege  that  a  safe  place  was  known 
or  apparent  to  plaintiff,  was  bad  on  demurrer. 

6.  Same;  Assumption  of  Risk. — A  plea  of  assumption  of  risk  assert- 
ing that  plaintiff  was  aware  of  the  defect,  that  the  defect  was 
obvious,  and  that  If  plaintiff  remained  In  defendant's  service 
without  requesting  the  defendant  to  repair  the  same  he  as- 
sumed the  risk,  but  failed  to  state  that  plaintiff  knew  or  ap- 
preciated the  risk  arising  from  such  defect,  was  bad  on  de- 
murrer. 

Y.  Same;  Knoicledge  of  Defects  by  Master. — ^If  the  master  knows 
ef  the  defect  In  his  machinery,  a  servant  does  not  assume 
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the  risk  connected  therewith  hy  falling  to  give  the  master  no- 
tice of  the  same,  although  he  may  not  know  that  the  master 
knew  of  the  defect. 

:S.  8am*^;  Evideitce;  AdmissihiUty.— It  was  competent  to  permit 
plaintiff  to  prove  that  haildles  made  of  other  wood  could  as 
easily  have  been  put  in  as  the  one  used  since  the  failure  of  the 
defendant  to  get  a  better  handle  than  the  one  used  when  it  was 
as  convenient  to  do  so  was  a  circumstance  to  be  considered  by 
the  Jury. 

•9.  Same;  Evidence;  Rules  of  Work. — Where  the  plaintiff  was  in- 
jured by  falling  from  a  hand  car  while  riding  backward,  and 
there  was  conflict  in  the  evidence  as  to  the  existence  of  a  rule 
forbidding  employes  to  /ide  backward  while  working  it  was 
competent  to  show  that  others  had  been  riding  backward  as 
tending  to  show  non-existence  of  the  rule. 

10.  Apppeal;'  Review;  PreaUmption.^-Where' the  bill  of  exceptions 

shows  that  leave  was  granted  plaintiff  to  amehd  his  complaint 
so  as  to  claim  damages  for  a  ruptdre,  though  the  record  does 
not  show  that  the  pleadings  were  is  fact  so  amende,  it  will 
be  presumed  that  the  amendmei!kt  was'  made  to  sustain  the 
action  of  the  trial  court  in  admitting  evidence'  on  this  point. 

11.  Evidence;  AdtnissihiUtp ;  Oonclusion. — Wher^  plaintiff  was  in- 

jured by  falling  from  a  hand  car  while  rtditlg  "backward  the 
court  properly  sustained  an  objectloti  to  the  question 'whether 
or  not'  he  Would  have  been  injurcfd  had  he  occupied  sOtoe  other 
position,  since  the  answer  would  have  been  'It  mere  conclusion^ 

.12.  Master  and  Servant;  Injuries  to  Servant;  InstrwHiitns. — The 
plaintiff  wais  injured  by  fallftig'from  a  hand  car  while  riding 
backward,  and  the  court  fnstructed  the  Jury  that  if  it  was  not 
more  dangerous  for'  plaintiff  to  o<^py  the  position  he  was 
occupying  when  he  fell,  except  by  reason  of  defendant's  negli- 
gence of  a  defect  in  the  handle  of  the  car,  then  the  fact  that 
he  did  occupy  that  position  would  not  bar  a  recovery  unless 
the  plaintiff  knew  of  the  danger.    Held,  proper. 

13.  Same;  Duty  of  Master;  Jury  Question. — ^The  court  properly 
charged  the  Jury  that  It  was  for  them  to  determine  whether 
the  defendant  was  negligent  in  falling  td  reniedy  the  defect  in 
the  handle  of  the  car. 

14.'  Same;  Assumption  of  Risk.-^kh  employe  assumlto  only  the  risks 
'  incident  to  his  emplosrment  and  is  not  bound  to  give  the  master 
notice  of  defective  appliances'  where  the  master  knew  of  such 
defect. 

15.  Damages;  Personal!  n jury. — In  an  action  for"  personal  Injury  the 
plaintiff,  if  entitled  to  recover  at  all,  caA  recover  such  damages 
as  a  Jury  think  proper  under  the  evidence  not  to  exceed  the 
amount  claimed. 
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16.  Master  and  Servant;  Injury  to  Servant;  InHtructions ;  Contribu- 

tory Negligence. — The  court  propertly  instructed  the  jury  that 
if  plaintiff  could  reasonably  have  used  a  less  dangerous  way  of 
working  the  car,  th^is  would  not  bar  his  right  of  recovery,  un- 
less ft  appeared  that  he  knew  he  was  using  the  more  danger- 
ous way  and  that  such  use  was  negligent  and  that  this  neg- 
ligence was  the  proximate  cause  of  his  injury. 

17.  Same;  Duty  of  Master, — The  court  properly  charged  that  it  was 

the  duty  of  defendant  to  use  reasonable  prudence  In  selecting 
a  handle  for  the  car  and  that  plaintiff  had  the  right  to  assume 
that  the  haijidle  furnished  was  reasonable  safe,  unless  he 
knew  it  was  not,  and  he  was  under  pio  duty  to  examine  the 
handle. 

18.  Same;  Instmctions.  Oeneral. — The  court,  properly  instructed  the 

Jury  that  if  the  defective  condition  of  the  handle  of  the  car  was 
due  to  the  negligence  of  the  defendant  and  defendant  negli- 
gently omitted  to  .remedy  the  same  the  Jury  should  find  for 
the  plaintiff,  unless  plaintiff  own  negligence  contributed  to 
his  injuries.  '   . 

19.  Same, — The  court  proper iy  refused  to  instruct  the  jury  that  the 

plaintiff  could  not  recover  if  he  knew  the  kind  of  wood  used 
and  its  weakness,  whether  he  knew  it  was  dangerous  to  uae 
such  handle  or  not 

20.  Swne. — ^A.  change  asserting  that  there  was  no  implied  warranty 

o9  the  part  of  .the  master  that  the  tools  or  appliances  furn- 
ished a  servant  were  sound  and  fit  for  use  was  properly  re- 
fused. . 
21..  Trifll;  Instructions;  Proximate  Causc^-A  charge  is  invasive  of 
the  province  of  th^  Jury  which  asserts  that  the  jury  onild  not 
find  tbat. the  defect  in  the  handle  was  the  proximate  cause 
of  the  injury. 

22.  Same;  Assumption  of  Bisk. — Since  the  knowledge  of  the  defect 

may  not  have. apprised  the  plaintiff  that  it  was  dangerous  to 
use  the  handle  the.  court  properly  refused  to  instruct  the  jury 
that  \f  the  conditions  of  the  handle  was  open  to  ordinary  ob- 
servation plaintiff  ceuld  not  recover. 

23.  Sonne;  Misleading  InspructUms.-r-A  Qh&Tg/e  asserting  that  the  de- 

fendant is  not  bound  to  see  that  the.  handle  of  the  car  was  free 
from  such  defect  was  properly  refused,  as  tending  to  mislead 
the.  Jury  tq  coqclude  that  there  was  no  duty  upon  defendant  to 
see  that  the.  handle  wa^  not  defective  although  its  defective 
condition  may  have  been  apparent  in  the  examlnati(»L 

24.  Master  ond\ Servant;  Injury  to  Servant;  Action;  Instructions, — 

*  Where  the  eompiaint  alleged  that  the  hnadle  of  the  car  was 
weak  and  insuftlcieut,  that  it  was  made  of  cedar,  that  it  was 
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split,  that  it  was  hollow,  and  that  it  was  unsafe,  the  court 
improperly  instructed  the  jury  that  the  plaintiff  could  not  re- 
cover if  it  was  shown  that  the  handle  was  insufficient  and 
weak,  as  the  charge  reHeved  the  plaintiff  of  proving  other  de- 
fects particularized  and  averred. 

Apeal  from  Jaekson  Circuit  Court. 

Heard  before  Hon.  W.  W.  Haralson. 

Action  by  John  McGowan  against  the  Southern  Rail- 
way Company.  From  a  judgment  for  plaintiff,  defend- 
ant appeals.    Reversed  and  remanded  on  rehearing. 

This  cause  was  tried  on  the  amended  second  count, 
which  is  as  follows:  "Plaintiff  claims  of  the  defendant, 
the  Southern  Railway  CoJmpany,  a  corporation,  the  sum 
of  |1,990  as  damages  for  the  injury  inflicted  upon  plain- 
tiflf,  as  stated  iti  this  complaint,  for  that,  at  the  time 
plaintiff  was  injured,  defendant  was  operating  a  rail- 
road in  this  county,  and  plaintiff  at  said  time  was  an 
employe  in  the  service  of  the  defendant  in  the  said  bus- 
iness; that  plaintiff,  in  the  performance  of  his  duties  as 
such  employe,  was  assisting  in  propelling  a  hand  car 
on  defendant's  railroad  on  or  about  the  25th  of  Febru- 
ary, near  Facklers,  in  Jackson  county ;  that  while  so*  en- 
gaged the  handle  of  said  hand  car  broke  and  caused 
plaintiff  to  fall  in  front  of  said  hand  <?ar,  and  that  af- 
ter falling  said  baud  car  ran  upon  him  and  dragged  him 
some  six  or  eight  feet,  breaking  one  of  his  ribs,  and 
mashing  and  bruising  and  injuring  his  leg,  hip,  and 
thigh,  causing  him  great  mental  and  physical  pain  and 
suffering,  and  also  causing  him  to  employ  at  great  ex- 
pense a  physician  for  the  treatment,  and  to  expend  large 
sums  of  money  for  medicine,  and  to  lose  his  time  from 
labor  since  this  occurrence,  and  by  permanently  in  a 
measure  disabling  him  from  work.  And  plaintiff  avers 
th^t  the  handle  of  said  car  was  weak  and  unsafe  for  ser- 
vice, and  plaintiff  avers  that  his  injuries  were  caused  by 
reason  of  the  negligence  of  Henry  Farmer,  who  was  in 
the  service  of  employment  of  the  defendant,  and  who 
had,  under  his  said  employment,  the  superintendence  of 
said  car  and  the  use  thereof,  and  also  superintendence 
of  plaintiff,  and  that  whilst  in  the  exercise  of  such  su- 
perintendence the  said  Henry  Farmer  negligently  failed 


Digitized  by 


Google 


444  SUPREME  COtJRT  IVoL 

[Southern  Ry.  Co.  v.  McGowan.] 

to  keep  the  handle  of  said  car  in  proper  order  and  con- 
dition for  use  in  defendant's  service,  and  n^ligently  al- 
lowed the  use  of  said  ca.r  by  plaintiff  in  defendant's  ser- 
vice in  the  said  defective  condition,  to  plaintiff's  dam- 
ages aforesaid." 

Demurrer  was  interposed  to  this  count :  .  "Because  it 
joins  in  one  count  two  separate  and  distinct  causes  of 
action,  arising  under  section  1749  of  the  Code  of  1896 
known  as  the  'Employer's  Liability  Act.'  (2)  It  does 
not  show  that  said  Henry  Farmer  knew,  or  was  negli- 
ge;nt  in  not  knowing,  that  said  handle  of  said  car  was 
in  a  defective  condition.     (3)  It  does  riot  show  that  said 

.  defective  condition  arose  from,  or  had  not  been  discov- 
ered or  remedied  owing  to,  defendant^'s  negligence  or 
the  negligence  of  its  agent  intrusted  with  the  duty  of 
seeing  that  the  same  was  in  proper  condition.  (4)  Be- 
cause it  does  not  show  that  said  car  was  in  a  defective 
condition.  (5)  Because  it  dees  not  show  that  said 
Farmer  knew  th^t  said  car  was  in  a  defective  condi- 
tion. (6)  Because  it  does  not, show  wherein  said  Farmer 
is  negligent." 

To  this  count,  after  demurrer  overruled,  the  defend- 
ant, filed  pleas  C  and  t),  among  others,  which  are  as  fol- 
lows: "(C)  Plaintiff  proximately  contributed  to  the 
injury  ajid  damage  complained  of  by  his  own  negli- 
gence, in  this;  He  was  holding  said  lever  near  the  end, 
and  was  in  front  with  his  b^ck  turne<J  in  the  direction 
tjie  hand  car  was  going,  although  there  was  plenty  of 
room  on  the  inside  of  the  handle,  which  was  a  aaier 
place  for  him  to  occupy,  than  that  which  he  did  assume, 
and,  had  he  taken  such  position,  he  could  not  have  been 
injured  as  alleged.     (D)  Piaintiff,  when  said  injury  oc- 

.  curred,  was  riding  in  said  .car  in  front  of  handle,  with 
his  back  turned  in  the  direction  the  car  was  going,  and 
had  hold  of  said  handle  near  the  end;  whereas,  there 
was  a  safer  position  he  could  have  occupied  in  the  dis- 
charge of  his  duties,  namely,  on  the  inside  of  or  behind 
said  handle,  and  fronting  the  way  said  c^r  was  going, 
and  it  was  his  duty  to  occupy  said  la^t-named  position, 
and  by  his  failure  to  do  so  he  proximately,  contributed 
to  the  damage  and  injuries  complained  of." 
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Demurxers  were  interposed  to  C  as  follows:  "(1)  It 
does  not  show  that  plaintiff  knew   of  the  safer  place. 

(2)  It  does  not  show  that  plaintiff  was  n^ligent  in  oc- 
cupying the  position  alleged  in  said  plea,  and  holding 
the  handle  as  alleged."  And  to  plea  D :  "It  does  not 
show  that  plaintiff  knew  of  said  alleged  safer  poeition, 
and  it  fails  to  show  any  negligence  on  the  part  of  the 
plaintiff." 

Plaintiff  filed  pleas  4,  F,  and  G,  as  follows:  Plea  4: 
"Plaintiff,  after  becoming  aware  of  the  existence  of  said 
defect,  remained  in  defendant's  service  without  notify- 
ing defendant  thereof  or  requesting  defendant  to  repair 
the  same."  Plea  F:  "Plaintiff  had  been  working  on 
said  hand  car  for  about  two  months,  and  knew  the  con- 
dition of  said  handle,  and  with  such  knowledge  contin- 
ued to  use  such  handle  without  objection  or  request  that 
the  same  bc:  lepaired."  Plea  G :  "The  condition  of  said 
handle  is  obvious,  and,  if  it  was  in  a  defective  condi- 
tion, plaintiff  assumed  the  risk  attendant  upon  its  use 
by  him." 

Demurrers  were  interposed  to  these  pleas  as  follows : 
To  plea  4 :  "For  that  said  plea  fails  to  show  that  plain- 
tiff's act  in  remaining  in  defendant's  service  as  alleged 
was  a  negligent  act.  (2)  Said  plea  fails  to  show  any 
act  of  n^ligence  by  plaintiff.  (3)  For  aught  that  ap- 
pears from  said  plea,  defendant  knew  of  said  defects." 
To  plea  F:  "(1)  It  does  not  show  there  was  any  ob- 
vious danger  in  using  the  handle.  (2)  It  does  not  show 
that  plaintiff  knew  of  any  danger  in  using  said  handle. 

(3)  It  does  not  show  any  act  of  negligence  on  plaintiff's 
part  in  using  said  handle."  To  plea  G:  "Because  it 
does  not  show  that  plaintiff  acted  n^ligently  in  using 
said  handle.  (2)  It  does  not  show  that  plaintiff  had 
knowledge  of  any  danger  in  using  said  handle.  (3)  It 
is  not  alleged  that  there  was  obvious  danger." 

The  plaintiff  filed  a  replication  to  plea  3  as  follows: 
"That  the  defendant  already  knew  of  said  .defects."  De- 
murrers were  interposed  to  this  replication :  "For  that 
it  does  not  appear  therefrom  that  plaintiff  was  aware 
that  defendant  knew  of  said  defects;  and  for  that  it  is 
a  departure  from  the  first  count  of  the  complaint." 
These  demurrers  being    overruled,    the   defendant    re- 
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joined,  and  said  that  plaintiff  remained  in  the  service  or 
employment  of  defendant  for  an  unreasonable  time  af- 
tef  he  became  aware  that  defendant  knew  of  said  defect 
and  after  defendant  had  failed  to  repair  the  same;  De- 
murrers were  interposed  to  rejoinder  as  follows :  "For 
aught  shown  by  the  rejoinder,  the  plaintiff  continued 
in  defendant's  service  at  defendant's  instance,  feaid  re- 
joinder is  irrelevant  to  any  issue  laised  as  to  any  mat- 
ter previously  pleaded.  The  fact,  if  it  be  a  fact,  that 
plaintiff  remained  in  the  service  of  defendant,  is  no  an- 
swer to  discharge  defendant  of  negligence." 

The  facts  are  sufficiently  stated-  in  the  opiuion. 

In  his  oral  charge  to  the  jury  the  court  said:  "If  it 
was  not  more  dangerous  for  plaintiff  to  occupy  the  posi- 
tion he  was  occupying  when  he  fell,  except  by  lea^^on  of 
defendant's  negligence  or  a  defect  in  the  handle  of  the 
car,  then  the  fact  that  he  did  occupy  that  position  would 
not  bar  a  recovery,  unless  you  should  find  that  the  plain- 
tiff knew  the  position  he  was  occupying  when  he  fell 
was  more  dangerous  than  the  one  he  left.  Whether  the 
defendant  was  negligent,  as  is  charged  in  the  complaint, 
or  whether  there  was  a  defect  in  the  handle,  or  whether 
such  defect  or  negligence  made  the  position  occupied  by 
the  plaintiff  when  he  was  hurt  more  dangerous,  you 
must  determine  from  the  evidence."  And:  "The  em* 
ploye,  Or  the  plaintiff  in  this  case,  would  assume  Dl*di- 
narily  the  risk  only  of  su<*h  dangers  as  are  incident  to 
his  employment."  And :  "If  the  section  foreman  knew 
of  the  defect,  if  there  was  a  defect,  and  if  the  plaintiff 
also  kne\v  of  it,  he  was  not  bound  to  give  any  notice  of 
it."  And:  "It  is  not  necessary  fOr  plaintiff  to  prove 
that  the'  hollow  or  split  in  the  handle  was  the  (!*ause  of 
the  injury.  It  is  simply  necessary  to  shotv  that  the  han- 
dle was  an  unsafe  timber  to  operate  the  car  with;  that 
is,  you  must  be  reasonably  satisfied  frohi  the  evidence 
that  it  was  unsafe  for  the  service."  And:  "It  is  not 
necessary  to  a  recovery  under  the  first  count  to  prove 
that  all  the  defects  named  therein  caused  the  injury." 
And :  "If  you  find  that  plaintiff  is  entitled  to  recover, 
then  he  is  entitled  to  recover  such  an  amount  as  under 
the  evidence,  you  think  proper — such  an  amount  ad  you 
iii  your  discretion  see  fit — not  exceeding   the   amount 
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'Claimed  in  the  complaint."  And  in  this  connection  th6 
<;ourt  said,  if  plaintiff  was  entitled  to  recover,  he  should 
have  reasonable  compensation  for  pain  and  suffering 
and  loss  of  time  and  phj^sical  injury  sustained  by  him, 
<'aused  by  defendant's  negligence,  and  that  the  amount 
of  damages  lay  in  the  discretion  of  the  jury,  which 
should  not  be  more  than  fair  and  reasonable  compensa- 
tion for  plaintiff's  sufferings  and  injuries.  Exceptions 
were  reserved  to  all  these  portions  of  the  court's  oral 
-charge. 

At  plaintiff's   request  the  couit  gave  the  following 
written  charges:    '*(!)  The  court  charges  the  jury  that, 
if  it  appear^   from   the  evidence  that   plaintiff   could 
reasonably  have  used    a  less  dkngerous  way  to  work 
the   handle   of    the  lever    of   the  car,   this   will    not 
of    itself    bar    his    recovery.     It    must    further    rea*- 
sonably    appeal*    from    the   evidence    that    the    plain- 
tiff   knew    he    was    using    a    more    dangerous    way^ 
that    such    use    of    a    more    dangerous    way     was 
negligence,  and  that  this  negligence  was  the  proximate 
cause  of  his  injuries.     (2)  The  court  charges  the  jury 
that  it  was  the  duty  of  the  defendant  to  be  reasonably 
prudent  and  cautious  in  selecting  a  handle  foi*  the  lever 
of  the  car,  and  that  when  the  handle  was  put   in   the 
lever,  if  plaintiff  then  and  thereafter  used  it  in  his  du- 
ties under  his  employment,  then  plaintiff,  in  using  the 
handle,  had  the  right  to  assume  it  was  reasonably  safe 
for  service,  unless  he  knew   it   w^s   not  so.     (3)    The 
court  charges  the  jury  that  the  plaintiff  was  under  no 
duty  to  examine  the  handle  to  see  if  it  was  all  right ;  but 
he  had  the  right  in  law  to  assume  it  was  fit  for  service, 
and  could  act  upon  this  assumption  in  Using  it,  unle.'^B 
he  knew  it  was  n6t  safe   for   service.      (4)   The  court 
charges  the  jury  that  if  they  aie  reasonably  satisft^?^. 
from  the  evidence  that    the    plaintiff's    injuries    were 
caused  by  reason  of  the  defective  condition  of  tlie  han- 
dle of  (he  lever  of  the  car,  in  that  said'Tiandle  wias  wealc 
alid  insufficient  for  the  service,  and  that  it  was  made  o^ 
cedar,  and  if  the  jury  are  further  reasonably  satisfteo. 
from  the  evidence  that  this  defective  condition  had  not. 
been  remedied,  owing  to  the  negligence  of  the  def^ndaiit, 
and  that  defendant  knew  of  such  defect,  in  a  time  rea- 
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sonably  sufficient  to  remedy  the  same,  then  they  must 
find  for  the  plaintiff,  unless  the  evidence  reasonably 
shows  to  the  jury  that  the  plaintiff's  injuries  were  the 
result  of  his  negligence  and  that  his  negligence  proxi- 
mately contributed  to  his  injuries."  The  defendant  re- 
quested the  court  in  waiting  to  give  the  following 
charges,  which  were  refused :  Charges  1,  2  and  3  were 
the  affirmative  charges  as  to  the  various  counts  of  the 
complaint.  Other  charges:  "(4)  If  you  believe  from 
the  evidence  that  the  handle  was  weak,  and  that  its 
weakness  is  due  to  the  fact  that  it  was  made  of  cedar, 
and  that  the  plaintiff,  several  months  before  the  injury,, 
knew  that  it  was  made  of  cedar,  and  continued  to  work 
with  it  up  to  the  time  of  the  injury  without  making  any 
objection  to  using  it,  he  cannot  recover  in  this  case.  (5) 
There  is  no  implied  warranty  on  the  part  of  the  master 
or  employer  that  the  tools  and  appliances  furnished  his. 
servant  are  sound  and  fit  for  the  purpose  intended.  (6) 
You  cannot  find  from  the  evidence  in  this  case  that  the 
hollow  and  split  in  the  piece  of  handle  offered  in  evi- 
dence was  the  proximate  cause  of  the  injury,  (7)  If 
the  condition  of  the  handle  was  open  to  ordinary  obser- 
vation, plaintiff  cannot  recover  in  this  case;  nor  can  he 
recover,  if  its  condition  was  not  open  to  ordinary  ob- 
servation, unless  its  defective  condition  was  known  to 
defendant  or  Farmer,  or  could  have  been  discovered  by 
them  by  the  use  of  reasonable  and  ordinary  care,  and 
they  failed  to  use  such  care.  (8)  Although  plaintiff  is 
not  bound  or  lequired  to  inspect  or  examine  the  handle, 
yet  if  the  fact  that  it  was  made  of  cedar  and  that  it  was 
hollow  or  split  was  open  to  ordinary  observation,  plain- 
tiff assumed  the  risk  of  any  injury  caused  thereby.  (9) 
The  defendant  was  not  bound  to  see  that  the  handle  of 
said  car  was  free  from  defect  or  the  best  in  use,  and  is 
not  chargeable  as  an  insurer  of  its  safety.  (10)  If  you 
believe  from  the  evidence  that  the  danger,  if  any,  from 
the  use  of  the  handle,  was  not  open  to  ordinary  observa- 
tion and  could  not  be  discovered  by  Farmer  any  more 
readily  than  by  plaintiff,  plaintiff  cannot  recover  there- 
for. (11)  If  you  believe  from  the  evidence  that  plain- 
tiff's injuries  were  caused  by  reason  of  the  weakness 
of  the  handle,  and  that  such  weakness  arose  solely  from 
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the  fact  that  the  handle  was  made  of  cedar,  then  the 
plaintiff  cannot  recover.  (12)  There  is  no  evidence  in 
this  case  that  the  split  and  hollow  in  the  piece  of  handle 
produced  before  the  jury  was  the  proximate  cause  of  the 
injury." 

It  is  unnecessary  to  set  out  the  other  charges. 

Humes  &  Spbake,  for  appellant. — The  court  erred  in 
sustaining  demurrers  to  plea  4. — §  3303,  Code  1896; 
112  Ala.  465;  Goins  v,  Ala.  S.  &  W.  Co.,  141  Ala.  537; 
K.  C.  M.  d  B'R,  R.  Co.  V.  Thcyrnhill,  141  Ala,  215.  The 
plea  was  not  subject  to  any  of  the  demurrers  inter- 
posed to  it  and,  hence,  no  infirmity  is  pointed  out. — 
MiUigan  i\  Pollard,  112  Ala,  465.  The  master  was  not 
liable  if  the  servant  knew  of  the  defect  and  remained  in 
the  sei*vice  after  the  lapse  of  a  reasonable  time  for  the 
defect  to  be  remedied  or  lemoved. — Stuff 8  Case,  105 
Ala.;  L.  d:  N.  R.  R.  Co.  v.  Boland,  96  Ala.  626;  O. 
P.  R.  R.  Co.  V.  Dwins,  92  Ala.  300;  C.  d  W.  R.  R.  Co. 
V.  Bradford^  86  Ala.  5t4;  Coins  v.  A.  8.  d  W  Co.,  supra. 
If  the  defect  is  obvious  or  suggestive  of  danger  knowl- 
edge on  the  part  of  the  servant  would  be  presumed. — 
Sloss,  etc..  Co.  V.  Knoioles,  129  Ala.  410;  Sloss  Co.  v. 
Mohlej/,  139  Ala,  425;  B.  R.  &  E.  Co.  v.  Allen,  99  Ala. 
359.  On  the  authorities  above  cited  pleas  F  and  G  were 
not  subject  to  demurrer.  The  demurrer  to  the  replica- 
tion to  plea  3  should  have  been  sustained.  The  replica- 
tion instituted  a  departure  from  the  complaint. — Na- 
tional  Bank  v.  Nelson,  139  Ala!  578;  George  v.  M.  d 
0.  R.  R.  Co.,  94  Ala.  245;  Bridges  v.  T.  C.  I.  d  Co.,  109 
Ala.  286.  The  court's  oral  charge  was  erroneous. — 
Conrad  v\  Gray,  109  Ala.  130;  M.  d  0.  R.  R.  Co.  v. 
George,  supra.  Charge  1  given  for  plaintiff  w^as  erron- 
eous.—B.  R.  d  E.  Co.  V.  Bynum,^  139  Ala.  389.  The 
2nd  and  3rd  charges  given  for  plaintiff  were  erroneous. 
—L.  d  N.  R.  R.  Co.  V.  Mitchell,  134  Ala.  261 ;  Soaithern 
Ry.  Co.  V.  Bunt,  131  Ala.  591.  The  defendant  was  en- 
titled to  the  general  affirmative  charge  upon  the  whole 
case  and  upon  the  several  counts. — H.  A.  d  B.  R.  B. 
Co.  V.  Walters,  91  Ala.  443;  Holland  v.  T.  C.  /.  rf  R.  R. 
Co.,  91  Ala.  452;  L.  d  N.  R.  R.  Co.  v.  BanJc^,  104  Ala. 
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516;  Sloss  Co.  v,  Knowles,  supra;  L.  &  N,  R.  R.  Co. 
V,  Boland,  siipi^a.  Charges  5  and  9  requested  by  defend- 
ant should  have  been  given. — Clements  v.  A.  G,  8.  R.  /?. 
Co.,  127  Ala.  156;  Scloss  Co.  v.  Mobley,  Supra. 

3.  A.  BiLBRO^  for  appellant. — It  is  the  duty  of  the 
master  to  furnish  suitable  appliances  and  examine  them 
to  see  if  they  ai*e  reasonablv  safe. — Caniphell  v.  L.  d  N. 
R.  R.  Co.,  109  Ala.  520;  4  Mayf.  Dig.  §  369;  1  Lebatt  on 
M.  &  S.  pp.  328  and  343-4.  The  plaintiff  had  tbe  right  to 
assume  that  the  handle  was  safe  for  the  service  unless 
he  knew  to  the  contrary. — L.  d  N.  R.  R.  Co.  v.  Baker, 
106  Ala.  624;  L.  d  N.  R.  R.  Co.  v.  Hawkim.,  92  Ala.  241. 
Counsel  discuss  other  assignments  but  cites  no  author- 

ity. 

ANDERSON,  J. — It  appears  from  the  evidence  that 
the  plaintiff's  fall  and  injuries  were  the  result  of  the 
breaking  of  a  cedar  lever  used  by  him  and  others  in  pro- 
pelling a  hand  car  upon  which  they  were  riding  while 
in  the  discharge  of  their  duty  to  the  defendant.  It  also 
seems  to  be  a  question  of  fact  as  to  whether  there  was  or 
was  not  a  latent  defect  in  the  lever  which  caused  it  to 
break.  If  the  breaking  of  the  lever  was  due  to  a  hidden 
defect  not  known  to  the  master,  or  which  had  not  been 
discoveriHl  by  the  use  of  ordinary  diligence,  then  the 
master  would  not  be  liable  for  injuries  resulting  there 
from.  On  the  other  hand,  if  the  lever  broke  because  of 
iti§  general  insufficiency  to  perform  the  functions  for 
wliich  it  was  used,  it  was  for  the  jury  to  determine 
whether  or  not  the  master  was  negligent  in  furnishing 
such  a  handle,  and  the  plaintiff  had  a  right  to  expect 
that  one  would  be  furnished  which  could  be  used  with 
safety,  and  would  not  be  charged  with  an  assumed  risk 
unless  its  insufficiency  was  known  to  him.  It  is  the 
duty  of  the  master  to  fuinish  the  servant  reasonably 
safe  appliances.  The  servant  may  assume  that  the  ap- 
pliances furnished  are  free  from  defect.  He  is  not  re- 
quiied  to  exercise  ordinarv  care  to  ascertain  the  defect. 
— L.  c6  2V\  7?.  R.  Co.  r.  Haickins.  92  Ala.  241,  9  South. 
271. 
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Mr.  Bailey,  in  his  work  on  Master's  Liability  for  In- 
juiies  to  Servant  (page  2),  repeats  the  long-established 
rule  as  to  the  implied  obligation  of  the  master  "that  he 
shall  provide  suitable  means  and  appliances  to  enable 
the  servant  to  do  his  work  as  safely  as  the  hazards  in- 
cident to  the  employment  will  permit.  *  *  *  In  the  per- 
formance of  these  duties,  the  master  is  bound  to  the  ex* 
ercise  of  reasonable  and  ordinary  care,  and  such  only." 
The  authorities  are  all  agreed  that  the  degree  required 
to  be  exercised  is  that  of  ordinary  care;  yet  as  to  what 
measure  of  diligence  will  constitute  ordinarj^  care  in 
its  relation  to  particular  facts  and  circumstances,  and 
what  comparisons  and  tests  may  be,  or  ought  to  be,  ap- 
plied as  a  basis  for  determining  whether  the  act  or 
omission  was  the  exercise  of  such  degree  of  care,  there 
is  apparent  conflict.  It  was  very  truly  said  by  the 
federal  Supreme  Court  in  a  recent  case:  "There  is  no 
fixed  standard  in  the  law  by  which  a  court  is  enabled 
to  arbitrarily  say  in  every  case  what  conduct  should 
constitute  ordinarj^  care  under  any  and  all  circum- 
stances.'' The  terms  "ordinary  care,'-  "reasonable  pru- 
dence," and  such  like  terms,  as  applied  to  the  affairs 
and  conduct  of  men,  have  a  relative  significance,  and 
cannot  be  arbitiarily  defined.  What  may  be  deemed 
care  in  one  case  may  under  different  surroundings  and 
circumstances  l>e  gross  negligence.  The  policy  of  the 
law  has  relegated  the  determination  of  such  questions 
to  the  jury,  under  proper  instructions  from  the  court. 
It  is  their  pi'ovince  to  note  the  special  circumstances 
and  surroundings  of  each  particular  case,  and  then  say 
whether  the  conduct  of  the  parties  in  that  case  was  such 
as  would  be  expected  of  reasonably  prudent  men  under 
a  similar  state  of  affairs.  It  was,  therefore,  a  question 
for  the  jury  to  determine  whether  the  breaking  of  the 
lever  was  due  to  its  insufficiency  to  perform  the  service 
for  which  it  was  adopted,  or  to  a  latent  defect  unknown 
to  the  master;  and,  if  to  the  former,  it  was  also  within 
the  province  of  the  jury  to  determine  whether  the  in- 
sufficiency of  the  lever  was  known  to  the  plaintiff  and 
he  had  therefore  assumed  the  risk.  It  must,  therefore, 
l)e  observed  that  the  affirmative  charge  was  properly  re- 
fused. 
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The  second  count,  as  amended,  was  not  subject  to  the 
demurrer  interposed.  It  was  framed  under  the  second 
subdivision  of  the  employei's  liability  act,  and. ascribes 
the  injuries  of  the  plaintiff  to  the  negligence  of  one 
Farmer,  who  had  superintendence  intrusted  to  him,  in 
that  he  failed  to  keep  the  handle  of  the  car  in  proper  or- 
der and  permitted  the  plaintiff  to  use  it  while  in  a  de- 
fective condition.  The  gravamen  of  the  count  is  the 
n^ligence  of  Farmer  and  his  failure  to  keep  the  car 
in  order,  and  his  permitting  the  plaintiff  to  use  it  is  a 
conjunctive  averment,  and  the  count  does  not  attempt 
to  set  up  two  separate  and  distinct  causations,  nor  does 
it  come  within  the  influence  of  the  cases  of  R.  d  D.  R^ 
R.  Co,  V,  Weems,  97  Ala.  270,  12  South.  186,  and  H.,  A. 
d  B.  R.  R,  i\  Du^cwiberry,  94  Ala.  413,  10  South.  274. 
Nor  was  the  second  count  subject  to  any  of  the  grounds 
of  demurrer  assigned ;  but  we  do  not  wish  to  be  under- 
stood as  holding  that  it  is  a  perfect  count. 

If  there  are  two  ways  of  discharging  the  service,  ap- 
parent to  the  employe,  one  dangerous  and  the  other  safe^ 
or  less  dangerous,  he  must  elect  the  safe  or  less  danger- 
ous way,  and  cannot  recover  for  an  injury  sustained 
when  the  danger  is  imminent  and  so  obvious  that  a  pru- 
dent man  would  not  incur  the  risk  under  similar  cir- 
cumstances.— Bear  Creek  MHl  Co.  v,  Parker,  134  Ala. 
293,  32  South.  700;  L.  d  N.  R.  R.  Co.  v.  Orr,  91  Ala, 
548,  8  South.  360;  M,  d  O.  R.  R.  v.  George,  94  Ala,  200, 
10  South.  145.  Pleas  C  and  D  do  not  charge  that  a  safe 
way  was  apparent  to  or  known  to  plaintiff,  and  were 
subject  to  the  demurrer  interposed,  which  was  properly 
sustained. 

In  order  for  the  plaintiff  to  be  charged  with  the  as- 
sumption of  risk,  it  is  not  sufficient  that  the  defect  be 
obvious;  but  it  must  convey  to  a  mind  like  his  the  dan- 
ger  that  may  or  is  likely  to  result  from  the  defect.  It 
is  important  here  to  note  a  distinction  well  elucidated 
in  the  cases  of  Russell  t\  M,  d  8L  L.  R.  R.,  32  Minn. 
230,  20  N.  W.  147,  and  Cook  v.  8t,  P.  R.  R,,  34  Minn. 
45.  24  N.  W.  312,  viz. :  "It  is  one  thing  to  be  aware  of 
defects  in  the  instrumentalities  or  plant  furnished  by 
the  master  for  the  performance  of  his  services  and  an- 
other thing  to  know  or  appreciate  the  risks  resulting  or 
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which  may  follow  from  such  defects.  The  mere  fact 
that' the  servant  knows  the  defects  may  not  charge  him 
with  contributory  negligence  or  the  assumption  of  the 
lisk  growing  out  of  them."  The  question  is:  Did  he 
know,  or  ought  he  to  have  known,  in  the  exercise  of 
ordinary  common  sense  and  prudence,  that  the  risks, 
and  not  merely  the  defects,  existed?  See,  also,  Bailey's 
Master's  Liability  for  Personal  Injuries,  184.  The  de- 
murrers to  pleas  4,  F,  and  G  were  properly  sustained. 

In  the  case  of  L.  d  N:  R.  R.  Co,  v.  Stutts,  105  Ala. 
368,  17  South.  29,  53  Am.  St.  Rep.  127,  there  is  an  ex- 
pression by  the  writer  on  page  367  of  105  Ala.,  page  29 
of  17  South.  (53  Am.  St.  eRp.  127),  which  is  misleading 
and  rather  commits  the  court  to  the  doctrine  of  assump- 
tion of  risk  based  upon  a  mere  knowledge  of  the  defect, 
regardless  of  a  knowledge  of  the  dangerous  conse- 
quences; but  the  writer  further  on  quotes,  and  there  ap- 
pears thfe  additional  fact  that  the  servant  must  have  ac- 
quired notice  of  "an  incurred  risk  of  danger."  Again 
the  writer  says:  "The  only  defects  brought  to  light 
and  complained  of  were  patent,  and  understood  by  the 
engineer  as  well  as  by  the  company,"  etc.  If  they  were 
patent  and  understood  by  the  engineer,  then  he,  of 
course,  not  only  knew  of  the  defects,  but  knew  that 
their  existence  increased  his  risk  or  danger,  and  the 
opinion  is  really  in  line  with  what  we  hold  in  the  case 
at  bar. — Birmingham  Raihray  d  Electric  Co,  i\  Allen, 
99  Ala.  359,  13  South.  8,  29  L.  R.  A.  457;  Eureka  Com- 
pany t\  Bass,  81  Ala.  200,  8  South.  216,  60  Am.  Rep. 
152. 

The  trial  court  properly  overruled  the  demurrer  to 
the  replication  to  the  third  plea,  and  properly  sustained 
the  one  to  the  rejoinder.    It  was  not  necessary  for  the 
plaintiff  to  notify  the  defendant  of  the  defect,  if  the  de^ 
fendant  already  knew  the  same.     The  law  does  not  re- 
quire the  doing  of  a  useless;  thing.    The  case  of  Thomas 
V,  Bellamy,  126  Ala.  253,  28  South.  707,  merely  repeats 
the  statute,  which  relieves  the  serv^ant  of  giving  notice 
if  he  is  aware  the  master  knew  of  the  defect ;  but  we  do 
not  think  that  the  statute  means  that  the  servant  is  r€^ 
quired  to  give  the  notice,  whether  the  master  was  aware 
of  it  or  not,  unless  he  knew  the  master  knew  it.     If  the 
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master  knew  of  it,  then  the  servant  is  relieved  of  giving 
the  notice,  although  he  may  not  know  that  the  master 
knew  of  the  defect. — Birminglmnh  Hailtaiy  d  Electrw 
ro.  V,  Allen,  99  Ala.  359,  13  S6uth.  8,  20  L.  R.  A.  457. 

The  trial  court  did  not  err  in  permitting  plaintiff  to 
prove  that  there  were  other  timbers  where  Farmer  put 
in  the  cedar  stick.  It  was  for  the  jury  to  determine  if 
the  other  timbers  were  stronger  and  better,  and  if  a  fail- 
ure to  get  a  stronger  and  better  one  did  not  tend  to 
show  negligence  in  furnishing  ways,  works,  etc.  It  is 
true  that  the  use  of  the  other  timbers  would  not  relieve 
the  master  if  they  were  insufficient  nor  was  it  required 
to  get  other  timbers  if  the  one  used  was  sufficient;  but 
the  failuie  to  get  a  better  one,  which  was  as  convenient 
as  the  one  that  was  gotten,  was  a  circumstance  for  the 
jury. 

There  was  no  error  in  permitting  the  plaintiff  to  show 
that  others  had  been  riding  backward.  While  a  custom 
to  violate  a  rule  does  not  make  the  violation  less  negli- 
gent, yet  the  existence  and  promulgation  of  the  rule 
forbidding  the  hands  from  riding  backward  was  dis- 
puted, and  the  fact  that  they  frequently  rode  backward 
in  the  presence  of  Farmer  was  a  circumstance  for  the 
consideration  of  the  jury  in  determining  wiiether  or  not 
such  a  rule  existed. 

The  plaintiff  had  the  light  to  show  that  he  was  rup- 
tured by  the  fall,  and  to  exhibit  himself  to  the  jucy,  if 
the  trial  court  saAv  fit  to  permit  him  to  do  so.  It  is  true 
that  the  complaint  did  not  claim  damages  for  a  rupture, 
and  the  record  discloses  no  amendment  to  cover  this 
claim;  but  the  bill  of  exceptions  recites  that  leave  was 
asked  and  granted  to  amend  in  this  respect,  and  we  will 
presume  from  these  recitals,  that  the  complaint  was 
amended  so  as  to  meet  this  evidence,  in  order  to  sustain 
the  ruling  of  tlie  lower  court. — Lcsiic  fY/»sr,  3  Ala.  741; 
Bcttis'  Ca.^c,  28  Ala.  214;  2  Am.  &  Eng.  Ency.  PI.  &  Pr. 
468;  1  Am.  &  Eng.  Ency.  PI.  &  Pr.  581,  582.  ' 

The  trial  court  properly  sustained  the  objection  as  to 
"whether  or  not  McGowan  would  have  been  hurt  if  he 
had  been  standing  l)ehind  the  lever."  It  called  for  the 
mere  conclusion  of  the  witness.    It  was  for  the  jury  to 
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determine  from  the  evidence  whether  or  not  his  position 
on  the  car  was  tlie  cause  of  his  injury. 

There  was  no  error  in  the  oral  charge  as  excepted  to 
by  defendant. 

There  was  no  eiror  in  giving  charges  1,  2,  3,  and  4, 
requested  by  the  plaintiff. 

Charges  1,  2,  and  3,  requested  by  the  defendant,  were 
the  affirmative  charges,  and  have  been  fully  discussed 
in  this  opinion.     They  were  properly  refused. 

Charge  4,  requested  by  the  defendant,  was  properly 
refused-  If  not  otherwise  bad,  it  seeks  to  chaige  the 
plaintiflf  with  a  mere  knowledge  of  the  kind  of  wood  and 
its  weakness,  whether  he  knew  that  it  was  dangerous  to 
use  such  a  handle  or  not. 

Charge  5,  requested  by  the  defendant,  was  properly 
refused.  It  was  abstract.  The  injury  was  not  the  re- 
suit  of  tools  furnished,  but  was  the  result  of  a  defect 
in  the  ways,  works,  etc. 

Charge  6,  requested  by  the  defendant,  was  properly 
refused.    It  invades  the  province  of  the  jury. 

Charge  7,  requested  by  the  defendant,  was  properly 
refused.  If  not  otherwise  bad,  it  seeks  to  relieve  the 
defendant  if  the  condition  of  the  handle  was  open  to  or- 
dinary obseiTation,  yet  the  defect  may  not  have  been  so 
open  to  observation  as  to  apprise  the  plaintiflf  that  it 
was  dangerous  or  lisky  to  use  the  same. 

Charge  8,  refused  to  the  defendant,  if  not  otherwise 
bad,  ignores  the  fact  as  to  whether  the  split  or  hollow, 
if  open  to  ordinary  observation,  was  of  such  character 
to  put  plaintijff  on  notice  that  it  was  dangerous  or  risky 
to  use  the  same. 

Charge  9,  requested  by  the  defendant,  was  properly 
refused.  It  was  calculated  to  mislead  the  jury  to  con- 
clude that  there  was  no  duty  upon  the  defendant  to  st^ 
that  the  handle  was  not  defective,  notwithstanding  its 
defective  condition  may  have  been  such,  upon  examina- 
tion, that  it  would  be  dangerous  to  use  it. 

Charge  10,  requested  by  the  defendant,  was  properly 
refused.  If  not  otherwise  bad,  it  pretermits  a  knowl- 
edge of  the  defendant  of  a  defect  in  the  handle. 

There  was  no  error  in  refusing  the  other  charges  re- 
quested by  the  defendant. 
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After  a  careful  consideration  of  the  evidence,  we  are 
not  willing  to  reverse  the  action  of  the  trial  court  in 
overruling  the  motion  for  a  new  trial. 

The  judgment  of  the  circuit  court  is  affirmed. 

Tyson^  C.  J.,  and  Dowdell  and  McClellan^  JJ., 
concur. 

ANDERSON,  J.  (On  Rehearing.) — Upon  a  reconsid- 
eration of  this  case,  while  not  receding  from  the  gen- 
eral principles  enunciated  in  the  original  opinion  as  ap- 
plied to  the  questions  as  presented,  and  without  indors- 
ing the  correctness  of  the  pleading  throughout  the  case, 
which  we  treated  as  presented,  and  upon  the  grounds  of 
demurrer  assigned,  we  are  of  the  opinion  that  the  case 
should  be  reversed  for  the  giving  of  charge  4,  requested 
by  the  plaintiff.  When  the  complaint  specifies  the  de- 
fects, it  becomes  matter  of  description,  which  it  is  in- 
cumbent on  plaintiff  to  prove  with  equal  particularity, 
as  also  that  he  was  injured  by  leason  of  said  defect.  If, 
therefore,  the  evidence  fails  to  satisfy  the  jury  that  the 
particular  defect  existed,  or  that  plaintiff  was  injured 
by  reason  thereof,  he  would  not  be  entitled  to  recover. — 
Mobile  &  Ohio  R.  R.  v.  George,  94  Ala.  219,  10  South. 
145;  L.  &  N.  R.  R.  Co.  v.  CouZton,  86  Ala.  129,  5  South. 
458.  The  complaint  in  the  case  at  bar  avers  that  the 
defects  were  that  "  the  handle  of  the  car  was  weak  and 
insufficient  for  the  service  for  which  it  was  used,  that 
it  was  mode  of  cedar,  that  it  was  split,  that  it  was  hol- 
low, and  that  it  was  unsafe  for  use."  Charge  4  predi- 
cated a  finding  for  the  plaintiff  if  the  handle  was  insuf- 
ficient and  weak  because  made  of  cedar,  and  pretermit- 
ted the  duty  of  plaintiff  to  prove  the  other  defects  aver- 
red and  particularized. 

The  application  for  rehearing  is  granted,  and  the 
judgment  of  affirmance  is  set  aside,  and  the  judgment 
of  the  circuit  court  is  reversed,  and  the  cause  remanded. 
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Wolf  V.  Smith. 

Action  for  Damuges  for  Injurj/  to  Employe. 

(Decided  Dec.  20th,  1906.    42  So.  Rep.  824.) 

Master  and  Servant;  Injury  to  Servant;  Complaint;  Sufficiency. — 
A  complaint  alleging  that  while  In  the  discharge  of  his  duties 
as  an  employe  in  defendant's  mine,  a  stick  of  dynamite 
exploded  in  his  hand  injuring  him,  and  that  the  injury  wab 
proximately  caused  by  the  negligence  of  the  employer  in  fail- 
ing to  provide  a  reasonably  safe  place,  to  worlc,  shows. suffi- 
ciently a  causal  connection  between  the  injury  and  the  neg- 
ligence, and  is  not  open  to  demurrer  that  It  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action,  that  no  act  of 
negligence  is  averred,  and  that  the  negligence  averred  is  a 
conclusion. 

Appeal;  Rulings  on  Demurrer;  Review, — Where  the  record  shows 
the  granting  of  a  motion  to  strike  out  parts  of  a  complaint,  but 
does  not  show  what  parts  were  stricken,  nor  whether  the  com- 
plaint as  shown  by  the  record  was  the  same  as  when  the  de- 
murrer was  sustained  to  it,  this  court  cannot  review  the  rul- 
ing on  demurrer. 

Master  and  Serva/tit;  Injury  to  ServafU;  Mines;  Violation  of 
Statute. — Section  2917,  Code  1896  imposes  a  statutory  duty  on 
the  operator  of  mines  for  the  benefit  of  the  employe  therein, 
and  the  mine  operator  is  liable  in  a  common  law  action  to  an 
employe  injured  in  -  consequence  of  its  violation,  though  such 
section  neither  attaches  a  penalty  to  nor  provides  a  remedy  for 
a  failure  to  comply  with  its  terms. 

Pleadings;  Count;  Incorporation  of  Avertnents  of  Preceding 
Counts. — ^The  averments  of  a  former  coimt  may  be  Incorpo- 
rated in  a  subsequent  count  by  being  therein  expressly  referred 
to. 

Master  and  Servant;  Injury  to  Servant;  Complaint;  Sufficiency. 
A  complaint  alleging  that  it  was  the  duty  of  the  mine  opera- 
tor^ while  operating  it,  to  provide  a  stretcher  and  a  woolen 
and  water-proof  blanket  for  use  in  carrying  away  injured  per- 
sons, and  to  keep  in  store  at  the  mineKi>il,  and  bandages  for  use 
In  emergency,  and  that  the  operator  of  the  mine  failed  to  fur- 
nish such  articles,  sufficiently  states  the  duty  imposed  on  the 
mine  operator  by  Section  2917  of  the  Code  of  1896. 
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6.  Mines   and   Minerals;   Slatutory   Regulation;    Validity. — Section 

2917,  Code  1896,  prescribes  what  shall  be  necessary  as  a  part 
of  the  proper  etiiiipment  of  a  mine  before  any  person  shall 
engage  In  the  business  of  mining,  and  is  valid  as  a  regulation 
for  the  protection  of  the  public  welfare  and  comfort. 

7.  Master  and  Servant;  hijury  to  Servant;  Mines;  Violation  of  Stat- 

utory Duty. — A  negligent  failure  of  an  operator  of  a  mine  to 
comply  with  the  requirements  of  Section  2917  of  the  Code  of 
1896,  may  give  a  cause  of  action  to  an  employee  injured  while 
in  the  performance  of  his  duty,  without  negligence  on  the 
part  of  the  operator  or  his  servant. 

Appeal  fiom  Jefferson  Circuit  Court. 

Heard  before  Hon.  A.  A.  Coleman. 

Action  by  D.  C.  Wolf  against  R!  D.  Smtih.  From  a 
judgment  for  defendant,  plaintiflf  appeals.  Reversed 
and  remanded. 

This  was  an  action  for  damages.  The  complaint  con- 
tains five  counts,  the  first  of  which  is  in  the  following 
language:  "Plaintiff  claims  of  the  defendant  f 20,000 
damages,  in  this:  That  on  and  prior  to  the  3d  day  of 
February,  1904,  the  defendant  was  engaged  in  operating 
Bradford  Mines,  in  Jefferson  county,  Alabama;  that  on 
the  date  aforesaid  plaintiff  was  in  the  employment  of 
the  defendant,  and  while  in  a  dischaige  of  his  duties, 
under  his  eniployment,  a  stick  of  dynamite  or  other  ex- 
plosive exploded  in  his  hand,  so  badly  injuring  him  that 
one  eye  was  put  out,  both  of  his  hands  had  to  be  ampu- 
tated, and  his  hearing  was  impaired;  that  he  has  suf- 
fered great  mental  agony  and  physical  pain;  that  he  has 
paid  and  has  obligated  himself  to  pay  large  sums  of 
money  for  medicine,  medical  and  surgical  attention, 
and  nursing;  that  he  has  lost  his  earning  power;  that 
he  was  confined  to  his  bed  for  a  long  space  of  time ;  that 
he  was  rendered  sick,  soie,  and  lame;  that  he  was  per- 
nuinently  injured  and  disabled.  And  plaintiff  avers 
that  his  said  injuries  were  proximately  caused  by  the 
negligence  of  the  defendant  in  failing  to  provide  him 
with  a  reasonably  safe  place  in  which  to  do  his  work 
under  his  employment.  Wherefore  he  sues  and  claims 
damages  as  aforesaid."  It  is  unnecessary  to  set  out  the 
second  count,  or  the  motions  and  demurrers  filed  there- 
to, as  the  record  falls  to  disclose  intelligently  the  ac- 


Digitized  by 


Google 


i4i^-J  OF  ALABAMA.  459 

[Wolf  V.  Smith.] 

tion  of  the  trial  court  thereon.  Count  3:  "Pl^intiflf 
claims  of  the  defendant  |20,000  damages,  in  this :  That 
on  the  3d  day  of  February,  1904,  defendant  was  operat- 
ing a  coal  mine,  called  ^Bradford  Mines,'  in  Jefferson 
county,  Alabama;  that  plaintiff  was  working  in  said 
mine  as  an  employe  of  the  defendant,  and  while  at  work 
therein  was  injured  and  damaged,  as  is  moie  particu- 
larly set  out  in  the  first  count  of  this  complaint.  And 
plaintiff  avers  that  it  was  the  duty  of  the  defendant, 
while  operating  said  mine,  to  provide  a  stretcher  prop- 
erly constructed,  and  woolen  and  water-proof  blankets 
in  good  condition,  for  use  in  carrying  away  any  peison 
that  might  be  injured  while  at  work  in  said  mine.  Plain- 
tiff avers  that  the  defendant  negligently  and  wholly 
failed  to  provide  such  stretcher  and  blankets,  and  be- 
cause thereof,  when  plaintiff  was  injured  as  aforesaid, 
which  was  in  the  nighttime,  and  the  weather  was  very 
cold,  on  account  of  the  failure  of  defendant  to  provide 
such  stretcher  and  blanket,  he  was  compelled  to  walk  a 
long  ways  on  foot  through  the  mud,  and  he  was  com- 
pelled to  wade  through  cold  water;  that  plaintiff  was 
at  the  time  wet,  and  that  his  injuries  were  greatly  ag- 
gravated, and  his  suffering  greatly  increased,  both  men- 
tally and  physically,  on  account  of  the  failure  of  defend- 
ant to  provide  such  stretchers  and  blankets.  And  plain- 
tiff further  avers  that  it  was  the  duty  of  the  defendant 
to  be  kept  at  the  store  which  was  at  said  mine  linseed  or 
olive  oil,  bandages,  and  linen  for  use  in  emergencies. 
And  plaintiff  avers  that  defendant  negligently  failed  to 
keep  said  linseed  oil  or  olive  oil,  bandages,  and  linen 
at  said  store,  and  because  thereof  plaintiff's  injuries 
were  greatly  aggravated;  that  by  reason  thereof  his 
wounds  could  not  be  bandaged  or  oil  applied  to  the  j^anie 
until  long  aftei  wards,  and  after  he  had  been  removed 
a  long  distance  therefrom,  and  his  injuries  and  suffer- 
ing were  proximately  greatly  increased  thereby."  It  is 
unnecessary  to  set  out  the  other  counts. 

The  following  demurrers  were  interposed  to  the  first 
count,  and  sustained:  "(1)  It  does  not  state  facts  suf- 
ficiently to  constitute  a  cause  of  action  against  the  de- 
fendant. (2)  No  act  of  negligence  is  averred  or  set 
out.     (3)  Negligence  is  averred  merely  as  a  conclusion 
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of  the  pleader.  (4)  The  count  fails  to  allege  or  show 
in  what  respect  said  place  was  not  reasonable  safe  for 
the  plaintiff  to  do  his  work  in.''  The  same  grounds  of 
demurrer  were  interposed  to  the  third  count  as  to  the 
first  count.     These  demuirers  were  also  sustained. 

Frank  S.  White  &  Sons,  for  appellant. — Counsel 
discuss  assignments  of  error  and  cite  but  one  authority 
which  is  the  proposition  that  the  complaint  was  suffi- 
cient as  to  its  averments  of  negligence. — Mary  Lee  C, 
&  B.  i?.  Co.  v.  ChamhUss,  97  Ala,  171. 

Weathebly  &  Stokes,  for  appellee. — The  failure 
complained  of  should  be  alleged  to  be  a  negligent  fail- 
ure. The  counts  present  a  common  law  action  and  rule 
of  liability,— Clements  v,  A.  O.  S.  R.  R.  Co.,  127  Ala. 
167.  The  averment  in  the  complaint  is  defective  in  not 
pointing  out  in  what  respect  the  mine  was  not  safe. — 
L.  d  X.  R.  R.  Co.  i\  Jones,  30  South.  590.  The  mere 
fact  that  the  duty  imposed  is  statutory  does  not  relieve 
the  plaintiff  from  the  necessity  of  charging  and  proving 
negligence.— Z(^i^/rr  v.  S.  d  N.  R.  R.  Co.,  58  Ala.  594. 

DENSOX,  J. — This  action  sounds  in  damages  for  a 
personal  injury  suffered  by  the  plaintiff  in  the  employ- 
ment of  the  defendant.  The  first  count  of  the  complaint 
is  framed  with  respect  to  the  common-law  liability  of 
the  master,  and  ascribes  the  injury  to  the  negligence  of 
the  master  in  failing  to  provide  a  reasonably  safe  place 
for  plaintiff  to  do  the  work  he  was  employed  to  do.  It 
is  true  a  complaint  in  suits  of  this  character  must  show 
sufficient  causal  connection  between  the  act  complained 
of  and  the  injury.  While  the  averments  of  the  com- 
plaint are  general,  yet,  under  the  numerous  adjudica- 
tions of  this  court  in  respect  to  the  sufficiency  of  such 
averments,  we  are  of  the  opinion  that  the  count  shows 
with  sufficient  certainty  causal  connection  between  the 
injury  and  the  cause  averied,  and  the  demurrer  to  the 
first  count  should  have  been  overruled. 

A  demurrer  to  the  second  count  was  sustained,  but 
the  judgment  entry  shows  that  on  motion  of  the  defend- 
ant certain  parts  of  the  count  were  stricken  out,  with- 
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out  showing  the  parts  that  were  stricken.  The  motion 
to  strike  does  not  appear  in  the  record,  and  we  have  no 
way  of  determining  what  parts  of  the  count  were  strick- 
en, nor  whether  the  count  as  it  appears  in  the  complaint, 
as  shown  by  the  record,  is  the  same  that  it  was  when 
the  court  ruled  on  the  demurrer.  The  only  demurrer  to 
the  count  bears  date  of  filing  August  16,  1904,  the  mo- 
tion to  strike  was  granted  the  3d  day  of  November, 
1905,  and  the  granting  of  it  precedes  the  ruling  on  the 
demurrer  to  the  count.  This  state  of  uncertainty  ap- 
pearing on  the  face  of  the  record,  it  would  be  purely 
conjectural  for  this  court  to  say  that  the  count  as  it 
stands  in  the  record  is  the  same  that  it  was  when  the 
court  ruled  on  the  demurrer  to  it.  So  we  must  decline 
to  consider  the  ruling  of  the  court  on  the  demurrer  to 
the  second  count. 

Obviously  count  3,  as  amended,  is  based  on  section 
2917  of  the  Code  of  1896,  which  is  in  this  language :  ''It 
shall  be  the  duty  of  the  operator,  agent  or  superintend- 
ent of  each  mine  to  keep  at  the  mouth  of  the  mine,  or 
at  any  other  such  place  about  the  mine  as  shall  be  des- 
ignated by  the  chief  mine  inspector,  a  stretcher,  prop- 
erly constructed,  and  a  woolen  and  waterproof  blanket 
in  good  condition  for  use  in  carrying  away  any  person 
who  may  be  injured  at  the  mines :  Provided,  that  where 
morer  than  two  hundred  men  are  employed,  two  stretch- 
ers and  two  woolen  and  waterproof  blankets  shall  be 
kept  in  mines  generating  fire  damp.  A  sufficient  quian- 
tity  of  linseed  or  olive  oil,  bandages  and  linen  shall  be 
kept  in  store  at  the  mines  for  use  in  emergencies  and 
bandages  shall  be  kept  all  the  time."  Manifestly  the 
statute  imi)Oses  the  duty  of  keeping  the  articles  and 
emollients  mentioned  for  the  benefit  of  those  persons  in 
the  employment  of  the  owner  or  person  operating  the 
mjine  who  may  be  injured  at  or  in  the  mines  while  in  the 
performance  of  their  duties  as  such  employes.  It  is  not 
a  common-law  duty,  but  one  newly  created  by  statute, 
and  which,  but  for  the  statute,  might  be  ommitted.  No 
penalty  is  attached  for  a  failure  on  the  part  of  the  per- 
son operating  the  mine  to  comply  with  the  requirements 
of  the  statute;  but  it  is  a  general  and  well-established 
rule  that  the  wrongdoer  is  liable   in    damages    to   the 
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party  injured  by  the  violation  of  a  statutory  duty. — 1 
Cyc.  p.  679.  Neither  does  the  statute  provide  a  remedy 
for  a  failure  to  comply  with  its  terms ;  but  this  presents 
no  obstacle  to  recovery  in  a  proper  case  against  the 
wrongdoer.  The  common  law  affords  the  remedy,  and, 
if  the  plaintiflf  has  a  cause  of  action,  the  proper  remedy 
has  been  resorted  to  in  this  instance. — Autwuga  County 
V.  Dwvis^  32  Ala.  703;  Birmingham  Min.  R.  R,  Co.  v. 
Parsofis,  100  Ala.  662,  13  South.  602,  27  L.  R.  A.  263, 
46  Am.  St.  Rep.  92. 

The  third  count  as  amended  avers  the  relation  of 
master  and  servant,  that  the  defendant  was  operating  a 
coal  mine,  that  plaintiff  was  working  in  said  coal  mine, 
and  while  so  working  he  was  injured.  The  first  count 
sets  out  the  injuries  and  damages  suffered  by  the  plain- 
tiff explicitly,  and  the  count  we  are  considering,  in  its 
averments  with  respect  to  the  injuries,  refers  to  the 
first  count.  This  is  a  permissible  mode  of  pleading. — 
Brymt  V.  Southern  Ry.  Co.,  137  Ala.  488,  34  South. 
562.  It  also  states  with  sufficient  clearness  the  statu- 
tory duty  imposed  on  the  defendant  and  the  defendant's 
negligent  breach  of  that  duty.  It  is  [^Iso  averred  that, 
by  reason  of  the  negligent  failure  to  complj'-  with  the 
statutory  requirements,  plaintitt*'s  injuries  weie  great- 
ly aggravated;  that  his  wounds  could  not  be  bandaged 
or  oil  applied  to  them  until  long  after  they  were  re- 
ceived, and  he  had  been  removed  along  distance  from 
where  the  injuries  were  received.  It  is  not  averred. in  the 
count  that  the  injuiy  received  by  the  plaintiff  was 
caused  by  negligence  on  the  part  of  the  defendant,  or 
of  any  one  for  whose  act  the  defendant  is  responsible. 
The  court  sustained  a  demurrer  to  the  count  as 
amended;  the  material  ground  of  the  demurrer  being 
that  the  count  as  amended  fails  to  set  forth  a  substan- 
tial cause  of  action.  The  theory  of  the  demurrant  is 
that  the  statute  is  violative  of  the  Constitution,  in  that 
it  arbitrarily  invades  the  rights  of  the  defendant  and 
deprives  him  of  his  property  rights  without  due  process 
of  law,  and  in  its  enactment  that  the  Legislature  wa*s 
not  within  a  legitimate  exercise  of  the  police  power  of 
the  state.  It  is  obviously  true  that,  unless  the  statute 
falls  within  the  class  of  police  regulations,  it  cannot  be 
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upheld,  if  its  effect  is  to  require  the  mine  owner  or  op- 
erator to  keep  the  articles  at  the  mine  foi  the  use  of 
empoves  who  may  be  injured  there,  without  compensa- 
tion from  any  source.  That  would  be  depriving  the  de- 
fendant of  his  property  without  due  process  qf  law, 
'^Private  property-  shalf  not  be  taken  for  private  use.'' — 
L.  d-  X.  R,  B.  Co.  i\  Baldirin,  85  Ala.  619,  627,  5  South. 
311,  7  L.  R.  A.  266;  Moorse  v.  Stacker,  1  Allen  (Mass.) 
150;  atate  i\  Glen,  7  Jones,  Law  (N.  C.)  321;  Millett 
V.  People,  (111.)  7  N.  E,  631,  57  Am.  Rep.  869,  873. 

The  section  of  the  Code  under  consideration  is  sec- 
tion 10  of  an  act  of  the  Legislature  entitled  **An  act  to 
regulate  the  mining  of  coal  in  Alabama.''  This  act  was 
approved  on.  the  16th  day  of  February,  1897,  and  now 
forms  chapter  78  of  the  Code  of  1896.  That  the  law  was 
enacted  by  the  L^islature  in  recognition  of  the  known 
hazards  incident  to. the  business  of  mining  coal,  and  for 
the  purpose  of  minimizing  such  hazards,  and  of  promot- 
ing the  safety,  comfoit,  and  health  of  those  engaged  as 
employes  in  sujch  business,  is  discoverable  from  the  ^ul)- 
jects  dealt  with  in  the  act  and  the  treatment  of  those 
subjects.  To  accomplish  the  purpose  in  view  nothing 
could  be  more  effectual  than  the  enactment  of  a  law  the 
enforcement  of  which  would  secure  the  proper  appoint- 
ment, the  proper  construction,  and  the  proper  equip- 
ment of  the  mine  to  be  operated.  While  it  is  true  no 
citizen  can  be  arbitiarily  deprived  of  his  property,  at 
the  same  time  it  must  be  remembered  that  even-  citizen 
holds  his  property  ^'subject  to  such  reasonable  control 
and  regulation  of  the  mode  of  ke<^ping  and  use  as  the 
Legislature,  under  the  police  i^ower,  may  think  neces- 
sary for  the  preventing  of  injuries  to. the  i^ights  of  oth- 
ers and  the  security  of  the  public  health  and  welfare." 
We  shall  not  attempt  a  d(^finition  of  the  police  power, 
that  may  be  learned,  if  de.sircHl,  in  the  text-writers  and 
from  the  adjudged  cases,  albeit  it  has  l>een  said  that  a 
definition  has  rarely  lHH,»n  attempted  by  the  courts,  aud 
the  attempt  has  never  been  attended  with  complete  suc- 
CHS.—Re  Morgan,  (Colo.)  58  Pac.  1071,  47  L.  R.  A.  52, 
77  Am.  St.  Rep.  260;  C,  B,  it  /?,  B,  Co,  ?;.  Xchraska^  il 
Neb.  549,  66  N.  W.  624,  41  L.  R.  A.  481,  53  Am,  St.  Rep, 
557.    "The  reason  for  the  existence  of  the  police  power 
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rests  upon  the  theory  that  one  must  so  use  his  own  as 
not  to  injure  others,  and  as  not  to  interfere  with  or  in- 
jure the  public  health,  safety,  morals,  or  general  wel- 
fare."— Re  Morgan,  supra;  Cooley's  Const.  Lim.  (6th 
Ed.)  710;  Tiedeman  on  Lim.  of  Police  Power,  §  1;  Pot- 
ter's Dwarris  on  Statutes,  p.  458;  State  v.  Barringtofiy 
68  Vt.  622,  35  Atl.  515,  34  L.  R.  A.  100.  It  is  a  truism 
that  the  Legislature,  in  selecting  a  subject  for  exercise 
of  the  police  power,  must  keep  within  its  proper  scope. 
"And  the  Legislature  cannot,  under  the  guise  of  a  po- 
lice regulation,  arbitrarily  invade  private  property  or 
personal  rights;  but  the  court  must  be  able  to  perceive 
some  clear  and  real  connection  between  the  assumed 
purpose  of  the  law  and  its  actual  provisions."  We  can- 
not doubt  that  the  general  subject  of  the  legislation  is 
within  the  legitimate  exercise  of  the  police  power. 

With  respect  to  the  particular  section  of  the  act  in- 
vdlved  in  this  discussion,  the  legislative  power  is  appa- 
rent. It  is  that  the  material,  articles,  and  emollients 
should  be  ready  and  eiisily  accessible  in  caring  for  the 
class  of  persons  designated,  in  alleviating  their  pain  and 
suffering,  and  probably  for  the  saving  of  their  lives.  It 
may  be,  we  cannot  tell,  that  there  might  be  instances 
when  such  articles,  ready  at  the  place  for  use,  would  be 
the  means  for  saving  the  life  of  the  injured.  It  seems 
to  us  that  furnishing  the  material,  articles,  and  emol- 
lients required  by  the  statute — ^section  2917  of  the  Code 
of  1896 — should  be  considered,  and  was  intended  by  the 
Legislature,  as  a  part  of  the  proper  equipment  of  a  coal 
mine,  necessary  before  any  jierson  should  engage  in  that 
business  which,  according  to  common  knowledge,  is 
beset  with  many  dangers,  and  in  the  prosecution  of 
which  accidents  are  known  frequently  to  occur.  In  this 
view  it  seems  that  it  may  be  reasonably  said  that  the 
statutory  requirements  tend  to  conserve  the  comfort 
and  welfare  of  those  who  are  subjected  to  the  dangers; 
therefore,  that  the  public  welfare  and  comfort  are  in- 
volved; and  that  in  the  enactment  of  the  statute  the 
Legislatuie  was  within  the  legitimate  exercise  of  the 
police  power.— Pco/>/r.9  r.  Smith,  (Mich.)  66  N.  W.  382, 
32  L.  R.  A.  853,  62  Am.  St.  Rep.  715;  Health  Depart- 
ment  r.  Rector  of  Trinity  Church,  145  N.  Y.  32,  39  N. 
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E.  833,  27  L.  R.  A.  710,  45  Am.  St.  Rep.  579.  We  need 
not  decide  what  would  be  the  result  if  the  statute  had 
gone  to  the  extreme  as  instanced  in  appellee's  brief. 
Considering  the  articles  required  to  be  furnished  a  part 
of  the  proper  equipment  of  the  mine,  a  negligent  failure 
to  furnish  them  may  give  a  cause  of  action  to  an  em- 
ploye injured  while  in  the  performance  of  his  duties 
without  negligence  on  the  part  of  the  master  or  his 
servants. 

Upon  these  considerations  we  conclude  that  the  third 
count  as  amended  presents  a  cause  of  action  and  is  not 
subject  to  the  demurrer  interposed.  For  sustaining  the 
demurrer  to  this  count,  the  judgment  is  reversed,  and 
the  cause  is  remanded. 

Reversed  and  remanded. 

Tyson,  J.  C,  and  Haralson  and  Simpson^  JJ.,  con- 
cur. 


Birminsrham  Min.  &  Cont.  Co.« 
V.  Skelton 

Damages  for  Persmial  Injury  to  Emplotie. 
(Decided  Feb.  14th,  1907.    43  So.  Rep.  110.) 

1.  Master  and  Servant;  Operation  of  Mine;  Injury  to  Employe; 

Evidence. — Evidence  in  this  case  examined  and  stated,  and 
held  sufficient  to  require  a  submission  of  the  questions  to  the 
Jury  as  to  whether  defendant  was  negligent,  and  as  to  assump- 
tion of  risk  and  contributory  negligence  on  part  of  plaintiflP. 

2.  Same, — One  working  a  mine,  whether  a  servant  of  the  corpora- 

tion, or  working  there  by  invitation,  assumes  the  risk  incident 
to  the  work,  but  increased  risks  caused  from  negligence  of  the 
mine  operator  are  not  incident  to  the  business. 

3.  Same;   Instruction, — A    charge   asserting   that    if   plaintiff   was 

hurt  while  fixing  to  set  a  temporary  prop  to  support  the  roof, 
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which  fell  on  plaintiff,  and  plaintiff  knew  it  wag  for  such 
puriK)se,  there  must  be  a  finding  for  defendant,  pretermitting 
all  negligence  on  part  of  defendant  and  hypothesizing  none 
on  part  of  plaintiff,  was  erroneous  and  properly  refused. 

Appeal  from  Biiiningham  City  Court. 

Heard  before  Hon.  Chas.  A.  Senn. 

Action  by  Oscar  Skelton  against  the  Binninghani 
Mining  &  (^mtracting  Company.  Judgment  for  plain- 
tiff, defendant  appeals.    Affirmed. 

The  nature  and  character  of  the  action,  together  with 
the  facts  relied  upon  to  support  the  same,  and  to  sup- 
port the  defense  of  contributory  negligence  and  as- 
sumption of  risk,  fully  appear  in  the  opinion.  Charges 
2  and  3,  referred  to  in  the  opinion,  were  the  affirmative 
charges  as  to  counts  1  and  2  of  the  complaint,  rc*spw- 
tively.  Charge  6  is  as  follows:  "I  charge  you  that  if 
you  believe  from  the  evidence  that  at  the  time  plaintiff 
was  hurt  that  he  was  fixing  to  set  a  temporary  prop, 
and  that  such  a  prop  was  to  support  the  roof,  which 
fell  on  plaintiff,  and  that  plaintiff  knew  that  it  was  for 
such  purpose,  that  you  must  find  for  defendant.*'  There 
was  verdict  and  judgment  for  plaintiff  for  |750. 

Percy  &  Benners,  for  appellant. — The  danger  of  the 
roof,  which  was  composed  of  dirt,  falling,  was  obvious, 
and  the  risk  arising  from  this  danger  was  assumed  by 
the  plaintiff. — Hrotrn  r,  fJIrcfrir  Raihra}/  f*o.,  70  Am. 
State  Repts.  666;  Miclke  i\  Vhgo.  i6  XorthwcHfri  n  Rif, 
Co,,  74  Am.  State  Kepts.  834;  Ol^on  r.  Maplr  drove 
Coal  Co.,  87  N.  W.  736;  Vi}u*ennes  Watar  ^ifppl}/  Co, 
V.  Whitf\  24  N.  E.  747.  Plaintiff  assumed  the  risk  in 
this  case  and  cannot  recover. — ^lo.is  Iron  d-  SUh^I  fV>. 
V,  Knoirles,  129  Ala.  410;  Pioneer  Minimj  d  Mff/.  Co. 
V.  Thomaa,  133  Ala.  279.  The  doctrine  that  the  master 
must  furnish  a  .^afe  place  to  work  has  no  applicati(m 
to  a  cas(*  where  the  place  IxH'omes  unsafe  during  the 
progress  of  the  work.  As  to  such  danger  the  law  only 
re<|uires  reasonable  care  to  employ  competent  men  and 
provide  suitable  material. — PeUija  v.  Mining  Co.,  32  L. 
H.  A.  435;  Consolidated  Cml  Co,  r,  Flot/d/2o  L.  R.  A. 
856.     Knowledge  of  defect  on  the  part  of  the  employer 
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,does  not  constitute  negligence  unless  there  has  been  a 
reasonable  time  to  remedy  it. — Seaboard  Mfg.  Co.  v. 
WoodsO'Yiy  94  Ala.  top  of  page  147;  Clements  v.  A,  G,  *S. 
R.  R,  Co.,  127  Ala.  166.  Plaintiflf  cannot  say  that  on 
account  of  inexperience  in  the  work  in  which  he  was  en- 
gaged he  did  not  assume  the  risk  arising  from  its  ob- 
vious dangers. — Worthington  i\  Goforth,  124  Ala.  656; 
Northern  Ala.  R.  R.  Co.  v.  BeecMm,  140  Ala.  422. 

Bowman,  Harsh  &  Beddow,  for  appelle. — So  far  as 
is  shown  by  the  bill  of  exceptions  the  court  is  not  re- 
quested to  give  the  charges  in  writing  to  the  jury;  and 
in  any  event  the  charges  were  not  separately  asked,  and 
if  one  charge  is  bad  all  are  bad. — Pearson  /;.  Adams,  129 
Ala.  157;  MiUikan  i\  Maund,  110  Ala.  232.  No  excep- 
tions were  reserved  at  the  time  of  the  refusal  of  the 
court  to  give  the  charges. — Reynolds  v.  The  State,  68 
Alsi.  503;  Ton nile  v.  Walsh,  81  Ala.  160.  If  the  evidence 
is  conflicting  in  a  case  where  the  complaint  charges  in 
different  counts  that  plaintiff  was  an  employe  and  that 
he  was  not  an  employe,  neither  of  the  counts  can  be 
taken  from  the  jurv  so  far  as  that  question  is  concernetl. 
—Hloss  I.  d  S.  Cch^r.  Tlllson,  141  Ala.  152.  Plaintiff  had 
a  right  to  trust  in  Brown's  superior  judgment. — Soiith- 
trn  Rf/.  Co.  r.  Guf/ton,  122  Ala.  231.  The  6th  charge 
-was  properly  refused. — Ala.  S.  <t  }V.  Co.  r.  Wrenn,  136 
Ala.  493;  Southern  Kg.  Co.  v.  Gugton,  122  Ala.  231. 

DENSON,  J. — This  action  sounds  in  damages  foi  per- 
sonal injuries  suffered  by  the  plaintiff  as  a  const^quence 
of  alleged  negligence  on  the  part  of  the  defendant  or  its 
servants.  The  complaint  is  composed  of  four  counts.  It 
is  alleged  in  the  first  and  second  counts  that  a  part  of 
the  roof  of  a  mine  which  was  being  operated  by  tlie  de- 
fendant fell  upon  or  against  the  plaintiff  and  broke  his 
leg,  while  he  was  in  said  mine  by  invitation  of  the  de- 
fendant, but  not  as  servant  or  employe  of  the  defend- 
ant. The  first  count  ascribes  the  falling  of  the  roof  and 
consequent  injury  to  a  defect  in  the  condition  of  the 
ways,  works,  machinery,  or  plant  of  the  defendant,  in 
that  part  of  the  roof  or  top  was  not  sufficiently  s(x*ure, 
or  w^as  otherwise  in  danger  of  falling.     In  the  second 
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count  the  falling  of  the  roof  and  injury  are  laid  to  the 
necjligenee  of  F.  H.  Brown,  the  defendant's  superintend- 
ent. The  third  and  fourth  counts  each  RUef^e  that  the 
plaintiflf  was  working  in  the  mine  as  an  employe  of  the 
defendant,  and  the  allegations  of  negligence  in  those 
counts  correspond  to  those  of  the  first  and  second 
counts,  respectively.  The  only  errors  assigned  on  this 
appeal  relate  to  charges  refused  by  the  court  to  the  de- 
fendant (appellant).  The  first  in  the  series  of  charges 
refused  is  the  general  affirmative  charge,  and  it  applies 
iio  the  whole  case. 

The  first  question  presented  by  this  charge  for  deter- 
mination here  is  whether  the  evidence  was  such  as  to  re- 
quire the  trial  couit  to  withdraw  from  the  jury  the 
consideration  and  determination  of  the  question  of  neg- 
ligence on  the  part  of  the  defendant  or  its  servant.  The 
evidence  m.ay  be  summarized  as  follows:  The  defend- 
ant was  operating  what  are  known  as  "Juanita  Mines,'^ 
in  Jefferson  county,  and  the  plaintiff  was,  when  in- 
jured, mining  ore  in  said  mines,  either  as  an  employe 
of  the  defendant,  or  by  invitation  of  the  defendant,  and 
for  its  benefit.  F.  H.  Brown  was  defendant's  superin- 
tendent or  "mine  boss,"  in  charge  and  control  of  the 
mining  operations;  and  the  plaintiff  te<tifietl  that  tie 
was  working  under  Brown's  orders  and  that  Brown 
was  there  at  the  mines  every  day  from  6 :30  o'clock  in 
tht  morning  until  5  o'clock  in  the  afternoon.  Plain- 
tiff's leg  was  broken  by  the  falling  of  the  roof  of  an  en- 
try of  the  mine  in  which  he  was  at  work.  He  and  his 
assistant,  or  "buddy,"  Nix,  opened  the  entry  four  days 
before  the  accident  occurred.  Plaintiflf  had  worked  in 
the  entry  every  day  since  it  was  started,  and  the  work 
was  at  the  time  of  the  accident  still  being  done  by  day- 
light. They  would  drive  the  entry  about  three  feet 
ahead,  when  Brown,  the  "mine  boss,"  would  go  in  and 
set  timbers  to  support  the  roof  permanently.  The  ar- 
rangement of  the  timbers  may  be  aptly  described  by 
comparing  it  to  a  table.  The  square  sets  of  timbers  re- 
fer reel  to  In  the  witness  correspond  to  the  legs  of  a  table, 
across  the  top  of  which  was  stretched  a  straight  piece 
of  timber  called  a  "collar."  The  square  sets  of  timbers 
were  placed  about  three  feet  apart,  and  across  the  top 
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of  them,  running  with  the  entry  and  stretched  from  one 
collar  to  the  next  collar,  were  laid  timbers  called  "lagr 
goings,"  about  five  feet  long,  which  were  placed  for  the 
puipcge  of  holding  the  roof  or  top  of  the  mine.  There 
is  evidence  which  tends  to  show  that  the  roof  was,  in 
the  language  of  one  of  the  witnesses,  "loose  dirt,"  and 
in  that  of  another,  "red  clay."  The  evidence  ihawed 
that  it  was  the  duty  of  the  defendant  to  set  the  timbers, 
and  that  Brown,  the  "mine  boss,"  set  those  that  were  put 
up.  The  evidence  on  the  part  of  the  plaintiff  tended  to 
show  that  the  laggings  which  were  put  in  the  entry  were 
placed  too  wide  apart  and  could  not  hold  a  roof  of  the 
kind  in  question,  and  that  when  a  place  is  not  held  up 
immediately  after  it  is  mined  out,  or  as  soon  as  there 
is  room  to  get  the  timbers  in,  it  is  then  almost  impossi- 
ble to  hold  it  with  timbers  after  it  takes  weight;  but, 
when  the  timbering  is  done  properly,  it  holds  the  roof. 
There  is  also  a  tendency  in  the  evidence  to  show  that 
the  laggings  were  not  placed  so  as  to  be  solid,  and  that 
to  support  a  roof  of  that  kind  the  lagging  should  have 
been  solid.  The  proof  further  tepded  to  show  that 
there  could  not  be  a  square  set  of  timbers  with  every 
stroke  of  the  pick ;  that  the  mining  must  prot*eed  three 
feet  beyond  where  the  p^manent  timbers  stop  before 
other  permanent  timbers  are  put  in;  that  "the  way  to 
hold  the  roof  beyond,  wher^  the  permanent  timbers  stop, 
until  you  get  ready  to  put  in  permanent  timbers,  is  to 
put  in  a  temporary  prop";  that,  when  the  permanent 
timbers  are  put  in,  the  lagging  extends  a  short  distance 
beyond,  and,  with  the  lagging  put  in  "good  and  tight," 
it  will  hold  the  roof  for  a  short  distance,  or  long  enough 
to  put  in  temporary  timbers,  if  the  laggings  are  put  in 
properly.  The  evidence  further  tended  to  show  that 
the  plaintiflf's  "buddy,"  Nix,  had  been  injured,  and  had 
not  worked  with  him  for  two  days  at  the  time  of  plain- 
tiff's injury;  that  a  negro  was  working  in  Nix's  stead; 
that  they  had  driven  the  entry  about  twelve  feet  deep, 
and  four  or  five  feet  beyond  the  last  set  of  permanent 
timbers;  that  Brown  went  into  the  mine  where  plaintiff 
was  just  before  the  accident,  looked  at  the  roof  and 
sounded  it  with  his  hand,  and  said  to  plaintiff  it  seemed 
sound  and  solid.     Plaintiff  told  Brown  he  thought  he 
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was  ready  for  timbers.  Brown  told  him  he  wanted  him 
to  put  in  a  little  shot  in  the  corner,  but  not  to  fire  it 
until  he  put  in  a  "temporary,''  and  for  plaintiflf  to  dig 
a  *'hitch"  for  the  temporary,  and  he  would  go  out,  out, 
and  throw  down  the  temporary  timber.  While  plaintiff 
was  cutting  the  "hitch,''  the  roof  fell  and  injurcnl  him. 

Brown's  evidence  tendcnl  to  show  that  the  entry  had 
not  proceedtHl  further  than  four  feet  beyond  or  ahead  of 
the  last  set  of  peimanent  timbers,  and  that  the  place 
was  not  ready  for  another  set  of  permanent  timbers 
when  plaintiff  called  for  them;  that  the  permanent  tim- 
bers that  had  been  set  were  properly  set,  and  the  falling 
of  the  roof  was  not  dui^  to  any  defect  in  the  permanent 
tiinb<*rs  or  the  manner  in  which  the  lagging  was  done; 
and  that  no  part  of  the  loof  over  the  permanent  timbers 
fell.  He  further  testified  that  there  was  nothing  to  in- 
dicate that  the  roof  above  plaintiff  was  likely  to  fall; 
that  it  seemed  solid ;  that  he  went  under  it  and  sounded 
it,  and  it  was  solid;  that  he  told  plaintiff  it  was  all 
right,  but  to  put  in  the  temporary  prop  before  he  shot. 
Notwithstanding  the  undisputed  fact  that  no  part  of 
the  roof  over  the  permanent  timbers  fell,  jet,  in  view  of 
other  tendencies  of  the  evidence,  we  do  not  think  that 
this  should  operate  to  take  away  from  the  jury  the  ques- 
tion whether  or  hot  the  lagging  was  properly  done.  In 
other  words,  it  was  open  for  the  jury  to  infer  that  the 
lagging  was  laid  improperly,  and  not  as  a  reasonably 
prudent  man  under  like  circumstances  would  have  laid 
them,  and  that  this  improper  lagging  or  setting  of  the 
l)ermanent  timbers  contributed  to  the  weakness  of  the 
roof  that  fell,  and  pre<*ipitated  its  fall.  In  this  view 
we  conclude  that  the  question  of  the  defendant's  negli- 
gence v(»l  non  was  one  to  be  determined  by  the  jury, 
which  could  not  properly  have  been  withdraw  from 
their  consideration. 

'  The  n(*xt  (jueKtion  is  whether  the  evidence  is  such  as 
should  have  requiiHl  the  trial  court  to  determine  as 
matter  of  law  that  the  plaintiff  had  such  knowledge  of 
the  situati(m,  and  of  the  risks  and  dangers  connected 
f herewith,  that,  in  continuing  to  work  under  the  roof, 
lie  should  have  b(Mn  held  to  have  assumed  the  ri^ks  of 
the  situation,  cr  to  have  bei*n  guilty  of  contributory  neg- 
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lipenre.  Indisputably  the  work  in  which  the  plaintiff 
was  en<(ajred  at  the  time  he  was  injured  was  attended 
with  hazards  and  danp:ers.  As  was  said  in  i^Ioss  Iran 
d  >^teel  Co.  r.  Knmrles,  129  Ala.  410,  30  South.  584,  the 
woik  was  attended  with  risks  and  danj!:ers  that  human 
foresight  eannot  always  jjuard  af?ainst;  and  the  plain- 
tiflF,  whether  considered  in  the  attitude  of  a  servant  or 
one  working  in  the  mine  by  invitation,  must  have  been 
held  to  assume  the  risks  incident  to  the  w^ork  in  which 
he  was  engaged.  Thus  the  law  is  settled  not  only  by 
our  own,  but  also  by  the  courts  of  last  resort  in  other 
jurisdictions. — Perry  v.  Marsh,  25  Ala,  659;  Nh/ss  Iron 
d  Slteel  Co.  r.  Knawles,  129  Ala.  410,  30  South.  584; 
Lmfrm  Coal  d  Min.  Co.  v.  Persons,  15  Ind.  App.  69,  43 
X.  E.  651;  Colorado  Midland  Ry.  Co.  v.  O'Brien,  16 
Colo.  219,  27  Pac.  701 ;  Fitzgerald  r.  Connecticut  Rit'Ct 
Paper  Co..  155  Mass.  155,  157,  29  N.  E.  464,  31  Am.  St. 
Rep.  537;  Dreiser,  Employer's  Liability,  p.  406,  §§  90, 
103.  But  increased  risks  and  dangers  caused  by  negli- 
gence on  the  part  of  the  employer  aie  not  deemed  to  be 
incident  to  the  business,  within  the  meaning  of  the  gen- 
eral rule.  "There  is  a  duty  resting  upon  the  master 
which  requires  him  to  exercise  due  care  on  his  part,  to 
the  end  that  the  risks  and  hazards  to  those  in  his  em- 
ploy shall  not  he  necessarily  increased.  When  the  mas- 
ter performs  his  duty  in  this  particular,  and  exercises 
all  the  caution  and  foresight  which  ordinary  eare  re- 
quires in  view  of  the  circumstances,  then  the  risks  and 
hazards  pertaining  to  the  business  as  thus  carried  on 
are  assumed  by  the  employes." — Dresser,  Employer's 
Liability,  p.  484,  §  102,  To  bring  the  case  at  bar  within 
this  rule,  it  is  nec(*ssary  to  assume  that  the  defendant 
exercised  due  care  in  the  manner  in  which  the  perma-' 
nent  timbering  was  done,  and  that  the  strength  or  sta- 
bility of  the  roof  that  fell  was  not  aflFected  by  defective 
timbering.  We  have  in  effect  already  ruled  that  the  evi- 
dence was  not  such  as  to  place  these  propositions  be^ 
yond  a  reasonable  adverse  inference.  Therefore  it  was 
properly  a  jury  question  whether  the  aecident  by  which 
plaintiff  was  injured  was  caused  by  negligence  on  the 
part  of  the  defendant,  acting  through  its  sup(^rintend- 
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ent  or  "mine  boss,"  or  whether  it  belonged  to  the  risks 
incident  to  the  employment. 

The  next  question  is,  does  the  evidence  so  clearly 
show  that  the  plaintiff  was  guilty  of  contributory  neg- 
ligence in  remaining  at  work  under  the  roof  as  that  the 
court  should  ha.ve  determined  the  question  as  one  of 
law  without  referring  it  to  the  jury?  The  evidence  with- 
out conflict  showed  that  plaintiff  had  never  mined  any 
until  he  began  to  open  the  entry  in  which  he  was  hurt, 
for  four  days  before  the  accident;  that  he  was  "green" 
and  inexperienced,  and  was  an  oidinary  farm  hand;  and 
all  of  this  was  well  known  to  the  "mine  boss,"  under 
whose  orders  he  testified  he  was  working.  Brown  was  a 
miner  or  "mine  boss"  of  several  years'  experience.  He 
went  into  the  mine,  and  was  told  by  the  plaintiff  a  few 
minutes  before  the  accident  that  he  was  ready  for  per- 
manent timbers.  Brown  examined  the  roof,  sounded  it, 
and  pionounced  it  solid,  and  told  the  plaintiff  that  it 
was  all  right,  but  he  wanted  him  to  put  in  a  temporary 
prop  before  he  shot,  and  for  him  to  cut  a  "hitch"  in  the 
floor  for  the  prop,  while  he  (Brown)  would  go  and  cut 
the  temporary  timber  and  throw  it  down.  Brown  left 
the  mine  to  get  the  timber,  and  in  a  few  minutes,  while 
plaintiff  was  cutting  the  "hitch,"  as  he  was  dire<-ted,  the 
roof  fell  on  him.  Blown  further  testified  that  there  was 
nothing  to  indicate  that  the  roof  above  plaintiff  was 
likely  to  fall.  Under  this  evidence,  can  it  be  said  as 
matter  of  law  that  the  plaintiff  appreciated  the  danger 
of  the  roof  falling,  or  that  it  was  so  glaring,  so  immi- 
nent, or  manifest  as  to  prevent  a  reasonably  prudent 
man  from  risking  it?  Brown,  who  was  an  expert  in 
such  matters,  after  sounding  it,  did  not  appreciate  the 
danger  of  the  roof  falling,  and  it  does  seem  that  it  would 
be  a  stretch  of  the  imagination  to  say,  as  matter  of  lav , 
that  the  plaintiff  did  appreciate  the  danger,  and,  there- 
fore, that  he  was  guilty  of  contributory  negligence  in 
remaining  under  the  roof  to  cut  the  "hitch,"  as  Brown 
had  directed  him  to  do.  In  the  case  of  McKee  i\  Tour- 
tellotte,  167  Mass.  69,  44  N.  E.  1071,  48  L.  R.  A.  542, 
the  supreme  court  of  Massachusetts,  through  Ilolmes, 
J.,  uses  this  language:    "When  we  say  that  one  appre- 
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ciateK  a  danger,  we  mean  that  he  forms  a  judgment  as 
to  the  future,  and  that  his  judgment  is  right.  But  if 
against  this  judgment  is  set  the  judgment  of  a  superior 
— one,  too.,  from  the  nature  of  the  eallingK  of  the  two 
men,  and  of  the  superior's  dutj^,  seem  to  make  the  more 
accurate  forecast — and  if  to  this  is  added  a  command  to 
go  on  with  the  work,  and  therefore  to  lun  the  risk,  it 
becomes  a  complex  question  of  the  particular  circum- 
stances whether  the  inferior  is  not  justified,  as  a  pru- 
dent man,  in  surrende^ring  his  own  opinion  and  obeying 
the  command.  The  nature  and  the  degree  of  the  danger, 
the  extent  of  the  plaintiff's  appreciation  of  it,  and  the 
exigency  of  the  work,  all  enter  into  consideraticm,  and 
no  universal  rule  can  be  laid  down.'' — Southern  lit/,  Co. 
t\  Gw/tan,  122  Ala.  231,  25  South.  34;  HacLs  v.  Balch. 
6  C.  C.  A.  201,  ofi  Fed.  984.  We  are  of  opinion  that  the 
quesftion  of  ccmtributoiy  negligence  was  one  for  the 
jury,  and  the  general  affirmative  charge  was  properly  re- 
fused. 

There  is  evidence  in  the  record  which  tends  to  suppoit 
the  case  as  made  by  c(mnts  1  and  2  of  the  Complaint; 
hence  charges  2  and  3  were  properly  refused. — HIohs 
Iron  d  meel  Co.  v.  Tilson,  141  Ala.  152,  37  South.  427. 
Charge  6  pretermits  all  inquiry  as  to  negligence  on  the 
part  of  the  defendant  and  hypothesizes  none  on  the 
part  of  the  plaintiff.    It  was  properly  refused. 

Having  found  no  error  in  the  record,  the  judgment 
appealed  from  is  affirmed. 

Affirmed. 

Tyson,  C.  J.,  and  Harai^son  and  Simpson.  J  J.,  con- 
cur. 
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Creola  Lumber  Co.,  r.  MiUn. 

Action  for  Damages  for  hijurt/  to  Emplof/r. 
(Decided  Dec.  20th,  1906.    42  So.  Rep.  1010.) 

1.  Master  and  Servant;  Injury  to  Servant;  Fellow  Servants;  Com- 

plaint,— A  complaint  wiiich  alleges  that  plaintiff  was  a  brakes- 
man on  a  logging  train  and  received  injuries  while  operating 
said  train,  that  he  was  working  under  the  engineer  who  was 
entrusted  with  the  superintendence  of  plaintiff  and  of  the  ope- 
ration of  the  train,  and  that  while  plaintiff  was  engaged  In 
operating  the  trains,  he  was  injured,  and  that  the  injuries 
were  caused  by  the  negligence  of  the  engineer  while  In  the 
exercise  of  such  superintendence,  shows  that  the  neglignce  of 
the  engineer  while  in  the  exercise  of  his  superintendence. .  and 
not  as  engineer',  caused  the  injui-y,  and  is  a  good  complaint 
under  subdivision  2  of  Section  1749,  Code  1896. 

2.  Same:  Allegation   of   Neglipence;  Sufficiency. — Where   the  com- 

plaint shows  the  duty  of  the  employer  to  exercise  care  and  his 
failure  to  do  so,  the  negligence  causing  the  injury  may  be 
averred  in  general  terms. 

3.  Same. — A  complaint  which  alleges  that  the  engineer  In  charge 

of  the  train  was  entrusted  with  the  superintendence  of  the 
operation  of  the  same,  and  of  the  i>er8on  Injured,  and  that 
the  injuries  were  claused  by  reason  of  the  negligence  of  the  en- 
gineer, to  whose  directions  the  brakesman,  at  the  time  of  the 
injurj',  was  bound  to  conform  and  did  conform,  and  that  the 
injury  resulted  from  the  brakesman  having  so  conformed,  while 
the  engineer  wa,s  in  the  exercise  of  superintendence  states  a 
good  cause  of  action  under  subdivision  3  of  Section  1749,  Code 
180<j ;  the  gravamen  of  the  charge  t)eing  that  the  injury  result- 
ed from  the  brakesman  having  conformed  to  a  negligent  order 
given  by  a  co-emi>loyee  to  whose  orders  he  is  bound  to  conform. 

4.  Same. — A  complaint  based  on  subdivision  3,  Section  1749,  Code 

1890,  must  aver  the  order  given  and  conformed  to  and  that 
the  order  was  negligently  given. 

5.  Same. — A  complaint  alleging  that  the  injury  was  caused  by  the 

negligence  of  the  engineer  employed  to  operate  the  train, 
while  so  "engaged  in  the  oi>eration  thereof,"  sufficiently  al- 
leges that  the  engineer  had  "charge  or  control  of  the  train" 
within  subdivision  5  of  Section   1749,  Code  1896. 
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6.  Same:  ConUHhutory  'SegUgence;  Jury  Question, — Although  the  act 

of  dismounting  was  unnecessary,  it  is  not,  under  all  circum- 
stances, negligence,  as  a  matter  of  law,  for  a  brakesman  to 
dismount  from  a  moving  train  and  attempt  to  board  the  lo- 
comotive. 

7.  Appeal ;  Harmless  Error;  Ruling  on  Demurrer. — Defendant  filed  a 

plea  of  contributorj'  negligence  alleging  that  plaintiff  negligent- 
ly placed  his  foot  on  the  railroad  track  immediately  in  front 
of  a  locomotive  operated  thereon,  and  thereby  sustained  the' 
injury  complained  of.  A  second  plea  of  contributory  negli- 
gence averred  that  his  foot  was  on  the  track  of  the  road.  A 
demurrer  was  sustained  to  the  second  plea.  Held,  the  de- 
fendant was  entitled  under  the  first  plea  to  prove  the  de- 
fense set  up  by  the  second  plea,  and  the  sustaining  of  the 
demurrer  thereto  was  harmless. 

8.  Master  and  Servant;  Injury  to  Servant;  Contributory  Negligence; 

Sufficiency  of  Plea. — ^A  plea  of  contributory  negligence  which 
alleges  that  plaintiff  was  guilty  of  contributory  negligence, 
in  that  he  attempted  to  get  upon  the  locomotive  while  the  same 
was  In  motion,  failing  to  aver  the  facts  showing  wherein  his 
attempt  was  negligent.  Is  demurrable. 

9.  Same;  Proof  of  Negligence;  Burden. — An  employee  suing  for  per- 

sonal injuries  has  the  burden  of  showing  that  the  negligence 
charged  was  the  direct  and  Immediate  cause  of  the  injuries 
complained  of. 

10.  Same;  Evidence;  Sufficiency. — The  evidence  in  this  case  exam- 

ined and  held  insufficient  to  show  that  the  obedience  of  the 
plaint ifl*  to  the  orders  of  the  engineer  in  control  of  the  same, 
was  the  cause  of  the  injuries,  as  is  essential  to  a  recovery  un- 
der the  pleading. 

11.  Same;  Assumption  of  Risk. — A  brakesman  charged  with  the  duty 

of  sanding  the  track  assumes  the  danger  incident  to  the  busi- 
ness of  boarding  the  locomotive  while  the  train  was  moving, 
in  order  to  reach  the  position  from  which  to  sand  the  track. 

Appeal  from  Mobile  Circuit  Court. 

Heard  before  Hon.  Hamitel  B.  Browne. 

Action  by  Kobert  Mills  agaiuHt  the  (>reola  Lumber 
Company.  From  a  judgment  for  plaintiff,  defendant 
appeals.    Reversed  and  remanded. 

Stephens  &  Lyons,  for  appellant. — The  Ist  count  was 
insufficient  and  the  demurrers  should  have  hevu  sus- 
tained to  same.— ^.  A.  d  B.  R.  K.  Co.  r.  Dmenbernj, 
94  Ala.  413;  Clements  i\  A.  G.  By.  Co.,  127  Ala.  166. 


Digitized  by 


Google 


476  SUPREME  COURT  IVoi, 

•    [Creola  Lumber  Co.,  v.  Mills.] 

On  the  same  authority  the  demuiTer  should  have  l>een 
sustained  to  count  2.  This  count  was  further  defective 
because  it  fails  to  allege  that  the  order  or  direction  was 
negligently  given. — Dantzlcr  v,  IJeHcudelaben,  101  Ala. 
309;  Parker  i\  Bear  Vraek  Mill  Co,,  134  Ala.  293.  The 
deniuriers  to  count  4  should  have  been  sustained,  as 
only  the  negligence  of  an  employe  in  the  immediate 
charge  or  control  of  some  of  the  machines  or  places 
mentioned  in  subdivision  5  can  render  the  master  liable. 
— L.  d  N.  R.  R.  Co.  V.  GoHSy  137  Ala.  319;  Broirn  v. 
L.  &  A.  R.  R.  Co.,  Ill  Ala.  275;  L.  d  X.  R.  R.  Co.  i\ 
Rioliardsim,  100  Ala.  232;  L.  d  N.  R.  R.  Co.  r.  Mother- 
shed,  97  Ala.  261.  Plea  4  was  good  as  a  plea  of  contiib- 
utorv  negligence. — R.  d  D.  R.  R.  Co.  v.  Birin-'i,  103  Ala. 
lU;Burgin  v.  L.  d  N.  R.  R.  Co.,  97  Ala.  274.  Plea  B. 
was  good  — r.  C.  1.  d  R.  R.  Co.  r.  Herndon,  100  Ala. 
457.  The  court  erred  in  peimitting  the  question  and 
answer  as  to  whether  or  not  the  plaintiff  had  on  some 
previous  occasion  gotten  on  the  train  going  at  a  greater 
or  less  speed  as  at  the  time  of  the  injury.— /iir.  E.  Ry. 
Co.  V.  Clay,  108  Ala.  234;  Fu\st  Xat.  Bank  r.  Chafin, 
118  Ala.  346;  Frynrson  r.  Frycr.son,  21  Ala.  549.  The 
exclusion  of  the  letter  frimi  the  jurj-  was  error. — L.  d 
K.  R,  R.  Co.  r.  Malone,  109  Ala.  509;  Hudson  i\  Tlie 
t<tatc,  137  Ala.  60;  Rahh  r.  Broun,  4  Hun.  797;  Clark 
V.  Fletcher,  1  Adam  53.  Tlie  court  erred  in  excluding 
the  statement  that  the  accident  was  the  result  of  plain- 
tiff's own  carelessness. — L.  d  X.  R.  R.  Co.  r.  Hurt,  101 
Ala.  34;  tinodi/rass  r.  CahUa-lL  90  Ala.  319;  Moore  v. 
Crosstiaithe,  135  Ala.  272.  The  court's  oral  charge  was 
defective.— Z>a;/fr/rr  v.  DeBmdelahen,  etc.,  101  Ala. 
309.  Charge  2  given  for  plaintiff  was  error. — i<taut<m 
V.  L.  d  X.  R.  R.  Co..  91  Ala.  382;  Willinms  r.  Woodicard 
Iroii  Co.,  106  Ala.  254;  Wentern  Ry.  i\  Mutch,  97  Ala. 
194.  The  3rd,  4th  and  5th  charges  are  prejudicial  ar- 
guments.—«(>W«^//if/i  V.  McCaffvrty,  101  Ala.  663; 
Cothrwn  v.  Moore,  1  Ala.  424.  Charges  12  and  13 
should  have  been  given  for  defendant. — ^mith  r.  The 
l^tate,  92  Ala.  30. 

Gregory  L.  &  IT.  T.  Smith,  and  Charles  L.  Brom- 
BERG^  for  appellee. — Tlie  court  did  not  err  in  overruling 


Digitized  by 


Google 


14»-J  OF  ALABAMA.  477 

[Creola  Lumber  Co.,  v.  Mills.]    . 

the  demurrers  to  the  1st  and  2nd  counts. — Armstrong 
V.  .]fmitffom€rf/  St.  R,  R,,  123  Ala.  233;  R.  R,  Co, 
V.  Checmng.  93  Ala.  31;  R.  R.  Co.  v.  Hwwkins,92 
Ala.  244;  ,.!/.  rf  0.  R.  R,  Co.  v.  George,  94  Ala. 
214:  ;Longhran  r.  Breirer,  113  Ala.  514;  Montgomery  v. 
A.  (}.  /s*.,  97  Ala.  306;  Postal  Tel,  Co  .v.  Jmies.  133  Ala. 
225;  Heaboard  Mfg.  Co.  r.  WfKxison,  94  Ala.  143.  The 
couit  properly  sustained  the  demurrers  to  pleas  4  and 
5.—/^.  R,  Co,  V.  Miles,  68  Ala.  268;  Armstrong  v,  Mont- 
gomery St,  Ry,  supra:  Pac.  Ry.  Co.  r,  Hughas^  86  Ala. 
if;i2;  iVatkins  r.  Rir.  Ry.  Co,\  120  Ala.  152;  SoiitJiem 
Ry,  Co,  r,  Roehnrk.  132  Ala.  418;  B.  R,  &  E.  Co,  v. 
Brannan,  132  Ala.  431.  Demurrers  v.ere  properly  su-^- 
tained  to  plea  B. — Seaboard  Mfg,  Co.  r,  Wfxnlson,  sih 
pra:  M.  <f  O,  R,  R.  To.  ?\  George,  supra.  The  court 
properly  sustained  the  demurrers  to  plea.  E. — T.  C.  I. 
d  R.  r]  Co.  v.  HerndmK  100  Ala.  456;  Johmon  r.  L.  d 
N.  R.  R,  Co.,  104  Ala.  244.  It  was  competent  to  sliow 
that  plaintiifs  and  other  persons  had  been  in  the  habit 
of  getting  on  and  off  the  train  in  safety  while  moving 
at  about  the  same  speed. — Railroad  Co.  v.  Stewart, 
91  Ala  421.  The  letter  was  properly  excluded,  the  rnle 
does  not  mean  that  whenever  one  statement  of  a  man  is 
intrmlnced  in  evidence  the  other  party  may  introduce 
every  other  statement  made  although  written  on  the 
same  sheet  of  paper. — Chumhliss  r.  The  State,  78  Ala. 
468;  Wrnydruff  r.  Winston.  68  Ala.  412;  MeGee  v.  Ma- 
hone.  37  Ala.  261.  Self  serving  declarations  are  never 
admissible.  The  court  did  not  err  on  its  ruling  as  to  the 
plaintiff  admission.  There  is  a  distinction  between  an 
admission  of  law  and  of  fact,  the  former  being  admissi- 
ble and  the  latter  not.— Roberts  t\  Roberts,  82  N.  C.  29. 
Counsel  discuss  charges  given  and  refused  but  cite  no 
authority. 

DENSON,  J.— This  is  a  suit  by  the  plaintiff  (appel- 
lee) against  the  defendant,  Creola  Lumber  Company,  a 
corporation,  to  recover  damages  for  a  personal  injury 
suffered  by  him  while  in  the  defendant's  employment 
as  a  brakeman.  The  complaint  as  it  was  originally  filed 
contains  three  counts.  Two  counts  were  afterwards 
added  by  amendment.    The  court,  at  the  request  of  the 
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defendant  in  writing,  charged  the  jury  that  the  plain- 
tiff eould  not  recover  on  the  third  and  fifth  counts;  ho 
that  the  only  assignment  of  error  with  respect  to  the 
court's  rulings  on  the  demurrers  addressed  to  the  com- 
plaint, which  must  be  considered,  are  those  w}iich  relate 
to  and  challenge  the  sufficiency  of  counts  1,  2,  and  4  as 
they  were  last  amended  on  the  9th  day  of  February, 
1(105.  After  the  amendment  of  February  9,  1905,  was 
made  to  the  complaint,  tlie  diefendant  was  allowed  to 
refile  to  the  covinplaint  as  amendc^l  the  demurrer  filed 
December  26,  1904. 

The  first  ccmnt  is  grounded  on  the  second  subdivision 
of  section  1749  of  the  code  of  1896.  This  count  alU*ges 
that  the  defendant  was  engaged  in  operating  a  train 
propelled  by  steam  for  hauling  logs  near  Creola,.  in 
Mobile  ciumty,  and  employed  an  engineer  and  fireman, 
and  the  phn'ntiff  to  operate  said  log  train.  From  these 
allegation*^,  in  connection  with  subdivision  2  of  section 
1749  of  the  co<le  of  1896,  there  arose  a  duty  on  the  pait 
of  the  defendant  to  the  plaintiflF  to  see  to  it  that  he  was 
not  inured  by  the  negligence  of  any  person,  in  the  ser- 
vice of  the  defendant,  who  had  superintendence  intrust- 
(h1  to  him,  while  in  the  exercise  of  such  superintc^idence, 
—K.  i\.  M.  it  B.  A\  R.  To.  r.  Burton,  97  Ala.  241,  12 
South.  S8.  This  count,  after  alleging  that  plaintiff  was 
working  und(  r  the  enginet^r,  Frank  Driesbach,  allegt»s 
that  said  l)rie«^bach  was  intnisted  by  defendant  with  the 
su|H^rinten(len(*e  of  tlu*  oi)eration  of  said  log  train  and 
of  the  plaintiff,  and  that  while  the  plaintiff  was  engagtnl 
in  the  service  of  defendant  in  operating  the  log  train 
he  was  injured,  setting  forth  the  nature  and  extent  of 
the  injury.'  Then  follows  this  averment,  namely:  ^*And 
the  plaintiff  avers  that  said  injuries  were  causKl  by  rea- 
son of  th(»  negligence  of  said  engineiT  (Diiesbach) 
whilst  in  the  exercise^  of  such  superintendence  afore- 
said."' 

One  insist(*nce  of  the  appellant  is  that  the  count  does 
not  advise  the  dc^fendant  whether  it  must  defend 
against  negligence  on  the  part  of  the  laigincvr  as  .such, 
or  negligence  on  the  part  (.f  the  same  man  in  his  capac- 
ity as  superintendent  of  the  plaintiff.  We  think  this 
criticism  of  the  count  is  without  foundation,  for  the 
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only  negligence  counted  on  is  that  of  Driesbach  in  his 
capacity  as  superintendent  and  whilst  in  the  exercise 
of  such  superintendence;  and  uncertainty  as  to  which 
subdivisiion  of  the  statute  the  first  count  is  based  on 
cannot  be  picnlicated  of  the  count.  It  has  been  many 
times  held  by  tliis  court  that  the  duty  to  exercise  care 
being  shown  and  the  failure  to  perform  that  duty,  "the 
negligence  causing  the*  injuries  complained  of  may  be 
well  averred  in  the  most  general  terms,  little,  if  at  all, 
short  of  the  mere  conclusions  of  the  pleader;  and  this, 
up(m  the  entirely  sufficient  consideration,  among  oth- 
ers, that  if  the  defendant  has  been  guilty  of  negligence 
he  knows  as  well  oi  better  than  the  plaintiflf  can  in  what 
that  negligence  consisted.""  So  there  is  no  merit  in  the 
grounds  of  the  demurrer  raising  the  question  of  gener- 
ality of  averment  as  to  negligence. — Postal  TcL  Vo.  v. 
Jrnies,  133  Ala.  217,  32  South.  500,  and  cases  there 
cited;  Bear  Crcrk  Mill  Co,  r.  Parker.  134  Ala.  293,  32 
South.  700;  Seaboard  Mfg.  Co.  v.  Wo(Hhon,  94  Ala.  143, 
10  South.  87;  lU'utm.H  Car  d  Equipment  Co.  v.  Walch, 
132  Ala-  490,  31  South.  470.  The  demurrer  to  the  first 
count  was  proi)erly  overruled. 

The  second  count  of  the  complaint,  after  averring, 
substantially  as  was  done  in  the  fiist  count,  the  relation 
of  master  and  servant  existing  between  the  defendant 
and  .plaintiflf,  the  superintendence  of  Driesbarh,  and 
plaintiff's  injury,  ascribes  the  injury  to  the  negligence 
of  Driesbach  in  this  language;  "And  the  plaintiff  avers 
that  said  injuric^s  were  causcnl  by  reason  of  tlie  negli- 
gence of  said  Frank  Driesbach,  who  was  in  the  service  or 
employment  of  the  defendant,  and  fo  whose  oiders  or 
directions  tlie  plaintiff  at  the  time  of  the  injury  afore- 
said was  bound  to  conform,  and  did  conform,  -.uul  said 
injuries  resulted  from  his  having  so  conformed,  and 
whilst  said  Frank  Driesbach  was  in  the  exercise  of  such 
superintendence  aforesaid."  This  count  is  based  on 
subdivision  3  of  section  1749  of  the  code  of  1890,  and  the 
question  is  whether  it  is  sufficient  as  against  the  denuii- 
rer  filed  to  it,  which  is  the  same  denmrrer  as  that  filed 
to  the  first  count.  With  respect  to  tlie  demurrer  to  the 
second  count  it  is  insisted  in  the  brief  of  appellants: 
First,  that  the  count  combines  the  allegations  riMjuired 
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under  subdivisions  2,  3,  and  5  of  section  1749  of  the 
code  of  1896,  and  there  is  nothing  in  it  to  advise  the  de- 
fendant whether  it  must  defend  against  a  claim  based 
on  a  negligent  superintendence  of  the  plaintiff  by  Dries- 
bach,  or  a  negligent  ordering  or  directing  of  the  plain- 
tiflF  by  the  said  Driesbach,  or  a  negligent  handling  of 
his  train  by  Driesbach.  Second,  that  the  count  fails 
to  aver  what  order  Driesbach  gave,  or  that  the  order  or 
direction,  conformance  to  which  it  is  alleged  caused  the 
injury,  was  negligently  given  by  Driesbach, 

In  respect  to  the  first  insistence  it  is  sufficient  to  say 
that  it  is  no  objection  to  the  count  under  this  subdivi- 
sion that  it  avers  that  the  negligence  complained  of  was 
that  of  a  certain  empl(»ye  of  the  defendant,  who  was  an 
engineer,  and  who  had  superintendence  intrusted  to  him 
in  respect  to  the  ope?ati(m  of  the  train.  This,  as  was 
said  in  K(iHf<fifi  City,  M  cm  phis  cG  Birmingham  R,  R.  Co, 
V.  Burton.  97  Ala.,  at  top  of  page  249,  12  South.,  at 
page  92,  '*is  not  the  averment  of  different  wrongs  and 
causes  of  a(*tion,  but  merely  the  statement  of  the  rela- 
ti(ms  of  the  negligent  person  to  the  defendant."  The 
gravamen  of  the  count  is  the  injury  resulting  from 
plaintiff  haying  conformed  to  an  order  given  by  nn  em- 
ploye of  the  defendant  to  whose  orders  plaintiff  was 
lK)und  to  confoim.  The  first  insistence  is,  therefore, 
without  merit. — Southern  Car  d-  Foundrjf  Co.  t/.  Bart- 
Irtt,  137  Ala.  234,  34  South.  20.  It  has  been  determined 
by  thi«  court  that,  in  a  ccmnt  based  on  sulxlivision  3  of 
s(H*ti(m  1749,  the  order  given  and  conformed  to  should 
be  averriHl,  and  it  should  also  be  averred  that  the  order 
wns  neijligentlv  ijiven. — Bear  Crrrl'  Mill  Co.  v.  Parker, 
134  Ala.  301,  32  South.  700;  Southern  Car  Co.  r.  Bart- 
lett.  137  Ala.  234,  34  South  20;  Dawtzler  r.  Dehardele- 
ben  Coal  d  Iron  Co..  101  Ala.  309,  14  South.  10,  22  L.  R. 
A.  361.  Count  2  fails  in  these  respects,  and  the  demur- 
rer should  have  been  sustained,  as  without  the  aver- 
ments mentioned  the  count  fails  to  state  a  cause  of  ac- 
tion.— Ca.^cs  supra. 

The  fourth  count  as  last  amended  is  based  on  subdi- 
vision 5  of  section  1749  of  the  code  of  1896,  which  pro- 
vides for  re(*ov;':y  of  damages  sustained  by  pergonal  in- 
jury, "wIm'Ii  such  injury  is  caused  by  reason  of  the  neg- 
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ligence  of  any  person  in  the  service  or  employment  of 
the  master  or  employer  who  has  the  charge  or  control  of 
any  signal,  points,  locomotive,  engine,  switch,  car,  or 
train  upon  a  railway,  or  of  any  part  of  the  track  of  a 
railway."  The  count  avers  that  the  injury  "was  caused 
by  reason  of  the  negligence  of  Frank  Driesbach,  the 
engineer  employed  by  the  defendant  to  operate  said 
train,  while  so  engaged  in  the  operation  thereof."  It  is 
insisted  that  the  count  fails  to  aver  that  the  engineer, 
Driesbach,  had  "charge  or  control"  of  the  train.  It  is 
argued  that  the  expression  "engaged  in  the  operation 
thereof,"  used  in  the  count,  is  not  the  equivalent  of  the 
statement  that  Driesbach  had  the  "charge  or  control"  of 
the  train.  While  it  would  have  been  more  direct  plead- 
ing to  have  averred  that  Driej^bach  was  in  charge  or 
control  of  the  train,  yet  we  think  that  is  the  only  de- 
duction to  be  drawn  from  the  averments  employed  in 
the  count,  and  the  demurrer  was  properly  overruled. 

There  are  many  pleas  to  the  different  counts  of  the 
comi)laint.  but,  following  our  lule  with  reference  to 
omission  by  appellant's  counsel  to  insist  on  errors  as- 
signed, Ave  will  only  ccmsider  the  rulings  of  the  court  on 
the  demurrers  to  j)leas  numbered  4  and  5  and  plea  B- 
It  cannot  l)e  said  as  a  concHision  of  law  that  under  all 
circumstanc(^  it  is  negligence  for  an  employe,  a  brake- 
man,  to  dismount  from  a  moving  train  and  attempt  to 
get  upon  the  locomotive  propelling  the  tiain,  even 
though  the  act  of  dismounting  should  he  unue(*essary. 
Plea  4  fails  to  set  out  facts  which  on  their  face  show 
contributory  negligence  on  the  part  of  the  plaintiff,  and 
the  demurrer  A\-as  properly  sustained. — Birmwf/hfim 
Jfy,  d  Klec.  Co.  t\  Bvannou.  i32  Ala.  431,  31  ^outh.  523; 
Watkins  r.  B\rmmjh(tm  Ry,  &  FAec,  fV>.,  120  Ala.  152, 
24  South.  392,  43  L.  K.  A.  297;  Oshonie  r.  Ala.  SUcl  d 
Wire  f  V>.,  135  Ala.  571,  .33  South.  687. 

The  fifth  plea  is  not  subject  to  the  demurrer  assigned 
to  it,  and  the  court  improperly  sustained  the  demurrer. 
But  issue  was  joined  on  pleas  3  and  "d,"  and  it  is  in- 
sisted for  the  appella*  that  these  pleas  set  up  the  same, 
or  substantially  the  same,  defense  as  is  set  up  by  plea 
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5,  and  that  under  them  the  appellant  could  have  had 
full  benefit  of  the  defins-e  set  up  by  plea  5.  We  are  clear 
in  our  conclusion  that  the  insistence  is  not  tenable  with 
respect  to  plea  3.  Plea  '*d''  avers  "that  the  plaintiff 
negligently  placed  his  foot  upon  the  railroad  tiack  of 
the  defendant  immediately  in  front  of  the  wheels  of  a 
lo<»omotive  being  opera teil  thereon,  and  thereby  suf- 
fered the  injuiy  complained  of."  If  the  plaintiff  put 
his  foot  on  the  ground,  so  that  it  was  in  front  of  the 
wheels  of  the  locomotive,  as  is  averred  in  plea  5,  his  foot 
was  on  the  track  of  the  road,  and  proof  that  he  did  so 
place  his  foot  would  have  been  competent  evidence  un- 
der plea  **d."  In  other  words,  it  cannot  be  said  that 
the  rails  of  a  railroad  of  themselves  constitute  the  track, 
irrespective  of  the  ground  between  the  rails  and  lietween 
the  ends  of  the  cross-ties.  Therefore  we  are  of  the  opin- 
ion that  the  defendant,  under  plea  '^d,"  was  entitled  to 
prove  the  defense  as  set  uj)  by  plea  5,  and  the  action  of 
the  court  in  sustaining  the  demurrer  to  plea  5  is  error 
without  injury. 

Plea  B  is  in  this  langimge:  "That  plaintiff  contribu- 
ted proximately  to  the  injury  complained  of,  in  that  he 
negligently  attempted  to  get  upon  the  locomotive  of  de- 
fendant while  the  same  was  in  motion."  "To  withstand 
an  appropriate  demurrer,  the  plea  of  contributory  neg- 
ligence must  go  beyond  averring  negligence  as  a  con- 
clusion, and  must  aver  a  state  of  facts  to  which  the  law 
attaches  that  conclusion." — Osborne  v.  Ala,  *S7rr/  d 
Wire  Co..  135  Ala.  571,  33  South.  «87.  The  expression 
in  the  plea  "that  he  negligently  attempted"  is  but  the 
conclusion  of  the  pleader,  and  the  facts  averred  in  con- 
nection with  it  are  not  such  as  the  law  attaches  the 
conclusion  of  negligence  to.  The  demurier  was  prop- 
erly sustained  to  plea  B. 

Issue  was  joined  on  the  general  issue,  and  special 
pleas  3,  "c."  "d,"  "i,"  and  "k."  At  the  time  the  plain- 
tiff received  the  injury  com])Iained  of,  he  was  a  brake- 
man  in  the  employ  of  the  defendant  on  a  log  train  of 
the  defendant,  which  consisted  of  a  small-geared  locomo- 
tive and  two  skeleton  cars  loaded  with  saw  logs.  The 
two  cars  were  in  front  of  and  were  l)eing  pushed  by  the 
locomotive.    This  train  was  used  for  the  purpose  of  car- 
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rymg  cars  over  the  spur  tracks  to  and  from  the  main 
line  and  making  up  trains.  Frank  Driesbach  was  the 
engineer  in  charge  of  the  train.  Diiesbach  had  control 
of  the  train  and  the  plaintiff.  The  fireman  was  James 
Gaillard,  who  died  before  the  trial  of  the  case.  The  en- 
gine had  no  apparatus  attached  to  it  for  sanding  the 
track,  but  a  bucket  of  sand  was  kept  on  the  board  or 
platfonn  extending  around  both  sides  of  the  boiler.  As 
described  by  one  of  the  witnesses,  this  boaid  or  frame- 
work around  the  boiler  made  it  appear  as  though  the 
boiler  was  set  into  a  flat  car,  and  was  called  by  the  wit- 
nesses the  "sanding  board"  or  "running  board."  It  ex- 
tended across  the  front  of  the  engine,  and  from  6  to  8 
inches  above  the  rail.  There  was  suspended  by  iron 
stirrups  another  l)oard,  about  10  inches  wide,  extending 
from  10  to  12  inches  outside  of  the  rail  at  each  end, 
known  as  the  "foot  lM)ard."  Whenever  the  engineer  de- 
sired the  track  to  be  sanded,  he  would  cause  the  brake- 
man  to  sit  upon  the  sanding  board  at  the  front  of  the 
engine,  and  with  his  hand  throw  or  sprinkle  sand  on  the 
rail.  As  to  when  and  how  the  brakeman  would  be 
caused  to  take  such  position  there  is  some  conflict  in  the 
evidence.  Instead  of  the  cars  having  veitical  brake 
rods,  the  same  were  attached  horizontally  to  the  end  of 
the  car,  one  end  reaching  near  the  center  of  the  car,  at 
which  place  the  brake  chain  was  attached  to  it,  and  the 
other  end  extending  to  the  outside  of  the  car.  where 
there  was  an  appliance  for  turning  this  brake  rod  and 
thereby  tightening  the  brakes  l>y  using  a  ratchet  fixed 
there  and  an  implement  called  a  "flunkey,"  which, 
from  the  description  given  of  it,  appears  to  be  a  large 
wrench.  To  apply  or  release  the  brakes,  the  train  had 
to  stop.  The  plaintiff  had  l)een  employed  as  a  regular 
brakeman  on  this  road  for  about  a  month  before  the  ac- 
cident. His  job  prior  to  that  time  had  been  that  of 
trackman  on  the  same  road  for  more  than  a  year.  I)ur* 
ing  this  period  he  had  served  frequently  as  an  extra 
trainman.  He  was  injured  on  the  2d  day  of  April,  1904, 
and  immediately  before  his  injury  he  was  riding  upon 
one  of  the  cars  of  logs  which  was  being  pushed  by  the 
locomotive.  The  train  at  the  time  was  descending  a 
long  grade.     While  the  train  was  in  motion,  the  plain- 
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tiff  left  the  car,  got  on  tlie  ground,  and  waited  until  the 
engine  came  opposite  to  wheie  he  was  standing,  and  he 
attempted  to  get  on  the  engine.  His  foot  slipped  under 
the  wheel  and  was  cut  off  across  the  instep.  There  wai» 
a  number  of  signals,  understcKxl  amongst  the  trainmen 
operating  the  road.  One  of  these  signals  was  several 
quick,  short  blasts  from  the  whistle  of  the  l(K*omotive, 
which  indicated  that  the  brakemen  should  pay  attention 
to  and  heefl  the  cnginec^r. 

Concerning  the  facts  alK)ve  rwited  there  is  no  dispute 
in  the  evidence.  In  addition  to  the  undei  stood  facts, 
the  plaintiff,  who  was  the  only  witness  in  his  own  be- 
half, testified  that  on  the  morning  of  the  accident,  when 
they  were  about  150  feet  from  the  bottom  of  the  grade, 
the  engineer  gave  the  signal  of  two  or  thr(»e  short  blasts 
of  the  whistle,  and  when  the  plaintiff  looked  back  the 
engineer  gave  him  the  sam  sign  that  he  always  gave  him 
to  put  sand  on  the  track,  and  the  plaintiff  then  got  off 
the  train,  and  went  hack  to  where  the  sand  was,  and 
took  hold  of  the  rod  of  the  running  board,  and  his  foot 
slipped  l>etween  the  footl>oaid  and  the  tender  trucks, 
under  the  engine,  and  was  cut  off*.  He  testified  the  train 
was  running  downgrade,  and  it  did  not  look  "anyways'' 
too  dangerous  to  Ciitch  it,  and  it  s(H»med  that  it  needed 
sand  before  getting  at  the  steepest  j)art  of  the  gi*ade ;  that 
such  w^as  the  reason  that  he  made  back  at  the  time; 
that  it  didn't  look  "overly  fast" — not  too  fast  to  catch. 
He  testified,  on  cross-examination,  that  he  did  not  know 
positively  how  fast  the  train  was  going  at  the  time,  but 
to  his  judgment  about  eight  miles  an  hour;  that  it  was 
noways  too  fast  or  dangeious  for  him  to  catch  it  at  the 
time.  He  also  testified  that,  when  he  looked  back  to 
the  engineer,  the  sign  which  the  enginet^r  gave  him  was 
by  pointing  his  finger  forward  and  downward,  and  then 
it  was  he  got  off  the  train,  that  being  the  sign  the  en- 
gineer usually  gave  him  to  sand  the  track,  and  at  that 
time  the  train  was  150  feet  from  the  lK)tt(mi  of  the  grade 
and  was  running  in  an  "ordinal y  sort  of  way-';  that  the 
track  was  wet,  and  none  of  the  brakes  were  on.  The 
foregoing  evidence  has  Ikhmi  carefully  and  attentively 
considered.  It  is  the  only  evidence  in  the  case  that  the 
plaintiff  can  rely  on  for  recovery. 
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The  burden  rested  upou  tlie  plaintiff  to  prove  to  the 
reasonable  satisfaction  of  the  jury  that  the  negligence 
charged  was  the  direct  and  immediate  efficient  cause  of 
his  injury.  As  was  said  in  Wefstvrn  Ry.  of  Ala.  v. 
Mutch,  97  Ala.  196,  11  South.  894,  21  L.  K.  A.  316,  38 
Am.  St.  Rep.  179,  quoting  from  16  Am.  &  Eng.  Ency. 
Ijaw,  p.  436:  '*To  constitute  actionable  negligence, 
there  must  be  not  only  causal  connection  between  the 
n^ligence  complained  of  and  the  injury  suffered,  but 
the  connection  must  be  by  natural  and  unbroken  se- 
quence— without  intervening  efficient  causes — so  that, 
but  for  the  negligence  of  the  defendant,  the  injury 
would  not  have  <K-curred.  It  must  not  only  be  ^  causQ 
but  it  must  be  the  pioximate — that  is,  the  direct  and 
immediate — efficient  cause  of  the  injury." — Deoattir 
Cwr  Wheel  Co.  v.  Mclmffey,  128  Ala.  242,  29  South.  646; 
L.  &  N.  R.  R.  Co.  v.  Quick,  125  Ala,  561,  28  South.  14; 
Roiter-Cothley  Mfg.  Co.  v.  Hamlin,  144  Ala.  192,  40 
South.  288;  Rwluiurds  v.  Sloss-Shaffwld  Htcel  &  Iron 
Co.,  146  Ala.  254,  41  S<mth.  288.  There  is  nothing  in 
the  evidence  to  show  or  justify  the  inference  that  the 
giving  of  the  alleg(»d  order  by  I)riesbach  was  the  proxi- 
mate cause  of  the  jnjury  complained  of.  We  have  seen 
the  plaintiflf  testifli^  that  he  '*lay  hold''  of  the  rod  on 
the  running  board,  and  his  foot  slipped  between  the  foot- 
board and  the  tender  trucks,  under  the  engine,  and  wafi 
cut  off.  And  this  is  all  there  is  in  the  evidence  tending 
to  show  how  the  accident  came  about,  its  causes,  etc. 
There  is  no  explanaticm  at  all  as  to  what  caused  his  foot 
to  slip,  or  why  it  slipped.  The  slipping  of  the  foot 
could  not  be  referral  to  the  order,  or  to  the  sjjeed  of  the 
train;  for  there  is  no  evidence  that  the  movement  of  the 
train  had  anything  to  do  with  causing  his  f(K)t  to  slip. 
Furthermore,  plaintiff  te-^tified  that  the  train  was  not 
going  at. such  rate  of  speed  as  to  make  it  dangerous  for 
him  to  board  the  same;  and  he  had  frecpiently  boarded 
the  locomotive  and  sanded  the  track  before.  If  this  be 
true,  how  can  it  be  said  that  the  order  given  to  sand  the 
track  was  negligently  given?  On  tlie  other  hand,  if  it 
was  dangerous  to  board  the  locomotive,  moving  at  the 
rate  it  was,  certainly  the  danger  was  open  and  obvious, 
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and  there  is  no  pretense  that  the  plaintiff  was  incapa- 
ble of  recognizing  and  appreciating  such  danger  as  is 
incident  to  climbing  or  attempting  to  climb  ivpon  sl 
moving  locomotive.  Climbing  on  the  locomotive  to 
reach  the  position  for  sanding  the  tiack  was  shown  by 
the  evidence  to  be  a  part  of  and  within  the  duties  of  his 
employment,  and  the  dangers  attendant  thereupon  were 
natural  and  incidental  to  the  business  itself,  and  the 
master  owes  him  no  duty  as  to  these  risks.  The  servant 
assumed  them. 

So  upon  the  evidence  our  conclusion  is  that  the  plain- 
tiff failed  to  make  a  case  for  recovery  undei  any  count 
of  the  complaint,  and  the  defendant  waK  entitled  to  have 
given  to  the  jury  the  general  affirmative  charge  with 
hypothesis,  as  was  requested  by  it.  The  foregoing  cim- 
clusion  renders  it  uniUH*essary  for  us  to  consider  other 
assignments  of  error  relating  to  the  refusal  of  charges 
requested  by  the  defendant  and  charges  given  for  the 
plaintiff.  It  is  also  unnecessary  to  consider  the  numer- 
(ms  assignments  relating  to  the  rulings  of  the  court  on 
the  admissibility  of  evidence.  We  make  no  comments 
on  the  assignment  which  presents  for  review  the  action 
of  the  court  in  reijuesting  plaintiff's  counsel  to  "draft 
a  charge  such  as  he  thought  would  be  appropriate  to  the 
case  as  made  by  the  pleadings  and  evidence."  But,  in 
adopting  this  course,  we  must  not  be  underst(K>d  as  ap- 
proving the  action  of  the  court  in  that  respect. 

The  judgment  of  the  cinniit  court  is  reversed,  and  the 
cause  is  remanded. 

Reversed  and  remanded. 

Tyson,  C.  J.,  and  IIarai^^on  and  Simpson,  JJ.,  Con- 
cur. 
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Ala.  City,  G.  4&  A.  Ry.  Co.  v.  Bates. 

Damages  for  Injury  to  Passengers, 

(Decided  Feb.  14,  1907.    43  So.* Rep.  98.) 

1.  Carriers;  Injury  to  Passengers;  Evidence;  Burden  of  Proof. — ^The 

burden  is  on  the  plaintiff  to  show  that  he  was  a  passenger,  in 
an  action  for  injuries  alleged  to  have  occurred  while  plaintiff 
was  boarding  one  of  defendant's  cars,  at  a  regular  stopping 
place  for  the  reception  of  passengers. 

2.  Same;  Instructihns ;   Who   are  Passengers, — An   Instruction   de- 

fining a  passenger  "as  one  who  is  boarding  a  car,  or  attempting 
to  board  a  car,  or  at  the  station  of  a  company  operating  a  car 
for  the  purpose  of  being  carried  on  the  car  from  one  point  to 
another"  and  the  further  statement  therein  that  "he  becomes 
a  passenger,  when,  with  the  intention  of  boarding  a  train,  he 
attempts  to  board  for  the  purpose  of  riding,"  is  erroneous,  in 
pretermitting  all  enquiry  of  acceptance  as  such  by  the  carrier. 

3.  Trial;  histrucUons ;  Ignoring  Defenses;  Permitting  Recovery  for 

Causes  not  Counted  on. — ^The  complaint  alleging  that  the  in- 
Jury  occurred  while  the  plaintiff  was  boarding  one  of  de- 
fendant's cars  while  the  car  was  stationary  at  a  regular  stop- 
ping, place  for  the  reception  of  passengers,  and  was  caused  by 
the  defendant  negligently  putting  the  car  in  motion  when  plain- 
tiff was  in  a  perilous  position ;  and  the  defense  being  the 
general  issue,  and  contributory  negligence  in  attempting  to 
board  the  car  while  in  motion,  in  front  of  a  trunk  or  box  near 
defendants'  track  resulting  in  plaintiffs  having  run  into  the 
trunk  or  box  causing  the  injury  complained  of,  it  was  erro- 
neous to  instruct  the  Jury  that  if  there  were  two  proximate 
and  concurring  causes  at  the  time  of  the  injury  "for  instance, 
if  there  was  negligence  in  moving  the  car  by  the  conductor 
when  plaintiff  attempted  to  board  it,  if  that  was  negligent,  if 
that  was  one  of  the  causes,  and  if  there  was  a  tnmk  or  box 
here,  and  that  was  another  cause,  and  if  both  these  causes, 
contributed  to  the  injury,  still  plaintiff  can  recover,  because 
he  is  not  cut  off  by  the  fact  of  the  box  being  there;  as  it 
ignores  the  plea  of  contributory  negligence,  and  permits 
recovery  for  cause  not  alleged. 

4.  Carriers;  Injury  to  Passengers;  Instructions;  Sudden  Da/nger. — 

An  instruction  asserting  that  ''one  Drought  into  sudden  danger 
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by  the  wrong  of  another  is  not  expected  to  act  with  coolneai 
and  deliberation  as  would  a  reasonable  man  under  ordinary 
circumstances,"  is  erroneous  in  predicating,  as  matter  of  law, 
lack  of  coolness  upon  merely  sudden  danger,  however  slight,  as 
distinguished  from  extreme  danger. 

Appeal  from  Etowah  Circuit  Court. 

Heard  before  Hon.  W.  W.  Harauson. 

Action  by  Peiryinan  Bates  against  the  Alabama  City, 
Gadwlen  &  Attalla  Railway  (.^mipany.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.  ReversicHl  and  re- 
manded. 

Burnett,  Hood  &  Mtjrpiiee,  for  appellant. — Where 
the  evidence  is  conflicting  it  is  reversible  error  to  fail  or 
refuse  to  charge  on  contributory  negligence  when  that 
issue  is  raised. — Memphis  i<t.  Ky.  Co.  i\  Neirman,  69 
S.  W.  269;  Daimhon  i\  Metiopojitan  i<t  Ry.,  75  N.  Y. 
App.  I)iv.  426.  The  court  erred  in  its  definition  of  what 
is  a  passenger. — ]V.  Bir.  Rij.  Co.  v.  lAddicoat,  99  Ala, 
549;  O'Hwra  v.  tit.  Louis  Trmisit  Co.,  76  S.  W.  680; 
Farloij  V.  C.  H.  &  D.  R.  R.  Co.,  108  Fed.  16  and  cases 
there  cited;  Indmma  Ry.  Co.  v.  Hitdson,  74  Am.  Dec. 
256.  Where  error  is  shown  the  presumption  of  injury 
arises  and  must  be  clearly  repelled  by  the  record  or  the 
judguK^nt  will  be  reversed. — Moo<Jy  v.  MoOowun,  39 
Ala.  586;  2  Mayf.  129.  The  case  of  Soutlwrn  Ry.  Co. 
V.  Johnson,  39  South,  is  almost  on  all-fours  with  this 
case  and  the  court's  attention  is  invited  to  it  and  the 
(•ases  there  cited.  Counsel  discuss  charges  given  and 
refused  but  cite  no  authority. 

OooniiiTB  &  Blackv^^ood,  and  Howard  &  Hunt,  for 
appellee. — (^ouns(^l  discuss  assignments  of  error  but 
cite  no  authority. 

TYSON,  C.  J. — This  case  was  tried  upcm  the  fourth 
count  of  the  complaint,  which  was  added  by  amend- 
ment. The  plaintiflF' s  injuries  are  alleged  to  have  oc- 
curred while  he  was  in  the  act  of  Ivoarding  one  bf  de- 
fendant's cars  as  a  passenger,  while  the  car  was  station- 
ary at  a  regular  stopi)ing  place  for  the  reception  of  pas- 
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sengers,  and  to  have  been  caused  by  the  negligent  act 
of  defendant  in  putting  the  car  in  motion  when  he  was 
in  a  position  that  lendered  it  perilous  to  do  so,  thereby 
causing  him  to  be  violently  thrown  down,  etc.  The  de- 
fendant's pleas  were  the  general  issue  and  contributory 
negligence.  The  ccmtributory  negligence  alleged  was: 
First,  that  plaintiff  negligently  attempted  to  board  the 
car,  while  it  was  in  moti(m,  in  front  of  a  trunk  near 
defendant's  track,  and  while  thus  attempting  to  board 
said  car  he  ran  over  or  against  said  trunk,  which  caused 
him  to  fall,  etc.;  second,  that  plaintiff  took  hold  of  a 
handhold  fastened  to  said  car,  and  after  said  car  was 
placed  in  motion,  and  while  still  holding  on  to  said 
handhold,  negligently  walktnl  along  by  the  side  of  the 
car,  keeping  pace  with  it,  when  he  ran  over  or  against 
a  trunk  that  was  near  defendant's  railway  track,  which 
caused  his  fall;  and,  third,  that  plaintiff  negligently 
attempted  to  board  said  car,  while  it  was  in  motion,  in 
front  of  a  tnink  standing  on  a  platform  near  defendant's 
track,  and  while  walking  along  by  the  side  of  said  car 
on  said  platform,  and  just  before  plaintiff  reached  said 
trunk,  he  turned  and  lookini  away  from  the  direction 
of  said  trunk,  whereupon  he  ran  over  or  against  said 
trunk,  which  caused  him  to  fall,  etc. 

We  have  set  out  the  pleadings  in  detail  and  with  par- 
ticularity, in  order  that  the  issues  of  fact  presented  by 
them  may  be  readily  seen.  .It  is  scarcely  necessary  to 
say  that  the  burden  of  proof  was  upon  the  plaintiff  to 
establish  every  material  allegation  of  his  complaint.  If 
he  failed  to  show  that  he  was  a  passenger  at  the  time  of 
his  injury,  or  if  that  relation  between  him  and  the  com- 
pany is  shown,  and  his  injuries  weie  caused  other  than 
by  the  nc^gligent  act  of  defendant  in  putting  the  car  in 
moticm,  he  was  not  entitled  to  recover.  In  other  words, 
if  he  was  not  a  passenger  at  the  time  he  received  his  in- 
juries, or  if  he  was  a  pas.^enger  and  his  injuries  were 
caused  by  his  falling  over  the  trunk,  which  was  on  the 
platform,  in  his  attempt  to  boaid  the  car  while  it  was 
in  motion,  then  he  has  failed  to  prove  the  allegations 
of  his  complaint,  and  cannot  recover.  Of  course,  if  the 
defendant  proved  either  of  its  plejis  of  contributory 
negligence,  this  would  defeat  the  plaintiff's  action. 
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One  of  the  contested  issues  of  fact  upon  the  trial  was 
whetlier  the  plaintiff  was  a  passenger.  The  general 
principles  applicable  and  controlling  in  the  solution  of 
the  question  under  the  pleadings  and  evidence  in  this 
case  may  be  stated  to  be  these:  A  passenger  may  be 
defined  to  be  one  who  undertakes,  with  the  consent  of 
the  carrier,  to  travel  in  a  conveyance  furnished  by  the 
latter,  otherwise  than  in  the  service  of  the  carrier  as 
such. — Shearman  &  Red.  on  Neg.  §  488.  The  relation 
of  carrier  and  passenger  is  dependent  upon  the  exist- 
ence of  a  contract  of  carriage,  express  or  implied,  be- 
tween the  carrier  and  passenger,  made  by  themselves  or 
their  respective  agents;  and  this  relation  begins  when 
a  person  puts  himself  in  the  caie  of  the  carrier  or 
directly  within  its  control,  with  the  bona  fide  intention 
of  becoming  a  passenger,  and  is  accepted  as  such  by  the 
cai'rier.  There  is,  however,  seldom  any  formal  act  of 
delivery  of  the  passenger's  person  into  the  care  of  the 
carrier,  or  of  acceptance  by  the  carrier  of  one  who  pre- 
sents himself  for  transportation ;  hence,  the  existence  of 
the  relation  is  generally  to  be  implied  from  the  attend- 
ant circumstances.  But  it  is  undoubtedly  the  rule  that 
these  circumstances  must  be  such  as  will  warrant  the 
implication  that  one  has  offered  himself  to  be  carried 
and  the  offer  has  been  accepted  by  the  carrier.  And 
this,  of  course,  necessarily  involves  the  existence  of  the 
fact  that  the  person  must  signify  his  intention  to  take 
passage  either  by  words  or  conduct,  and  those  in  charge 
of  the  car  must  assent  by  words  or  conduct  to  his  be- 
coming a  passenger. — North  Birminghwm  R.  R.  Co,  v. 
Liddicoat,  99  Ala.  545,  13  South.  18;  O'Mara  r.  St. 
Loms  Transit  Co..  76  S.  W.,  680,  102  Mo.  App.  202; 
Farley  v.  C,  H.  <&  /).  R,  Co..  108  Fed.  14,  47  C.  C.  A. 
156;  Webster  r.  Rwihray  Co.,  161  Mass.  298,  37  N.  E. 
165,  24  L.  R.  A.  521;  ///.  Centrals  R.  R.  v.  O'Keefe,  61 
Am.  St.  Rep.  68,  168  111.  115,  48  N.  E.  294,  39  L.  R.  A. 
148;  Elliott  on  R.  R.  §  1578;  3  Wood  on  R.  R.  p.  1205; 
5  Am.  &  Eng.  Ency.  Law,  pp.  486-489,  and  cases  cited 
in  note;  Nellis  on  St.  R.  R.  Accident  Law,  pp.  39-43. 

We  need  only  apply  these  principles  to  see  that  the 
trial  court,  in  his  oial  charge  to  the  jury,  erred  in  the 
definition  given  them  of  a  passenger,  to  which  an  ex- 
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ception  was  reserved,  which  was  in  this  language:  "A 
passenger  is  one  who  is  boarding  a  car,  or  who  is  at- 
tempting to  hoard  a  car,  or  at  the  station  of  a  company 
operating  a  car,  for  the  purpose  of  being  carried  on  the 
cars  from  one  point  to  another."  And  likewise  in  the 
statement:  "He  becomes  a  passenger  when,  with  the 
intention  of  boarding  a  train,  he  attempts  to  board  for 
the  purpose  of  riding.'^  There  was  also  an  exception  to 
this  language  of  the  oral  change:  "That  if  there  were 
two  causes  of  an  injury,  two  proximate  concurrent 
causes,  and  each  contributes  proximately  to  the  injury, 
why,  then,  action  can  be  maintained  against  either." 
And  to  this  language:  "Well,  now,  if  there  were  two 
proximate  concurrent  causes  there  at  the  time  of  the 
injury  to  Mr.  Bates,  for  instance,  if  there  was  negligence 
in  the  moving  of  the  car  by  the  conductor  when  he  at- 
tempted to  board  it,  if  that  was  negligence,  if  that  was 
one  of  the  causes,  and  if  there  was  a  trunk  or  box  or 
other  obstacle  there,  and  that  was  another  cause,  and 
if  both  of  these  causes  in  your  judgment  contributed  to 
the  injury,  why,  then,  still  plaintiflf  can  recover,  because 
plaintiff  is  not  cut  off  by  the  fact  of  the  box  being  there." 
It  is  clear  this  instruction  ignored  the  defense  of  con- 
tributory negligence,  as  well  as  permitted  a  recovery 
for  cause.s  of  injury  not  counted  on  in  the  complaint. 

There  were  many  other  rulings  to  which  exceptions 
were  reserved,  and  many  charges  refused  to  defendant, 
but  what  we  have  said  will  doubtless  suflSce  for  another 
trial,  save,  perhaps,  charge  numbered  42,  given  at 
plaintiff's  request.  That  charge  is  in  this  language: 
"The  court  charges  the  jury  that  one  brought  into  sud- 
den danger  by  the  wrong  of  another  is  not  expected  to 
act  with  coolness  and  deliberation  as  moved  a  reason- 
able man  under  ordinary  circumstances."  It  was  doubt- 
less the  purpose  of  the  charge  to  obtain  the  benefit  of 
the  principle:  "Where  by  the  negligence  of  the  defc^nd- 
ant,  or  those  for  whom  he  is  responsible,  the  plaintiff 
has  been  suddenly  placed  in  a  position  of  extreme  peril, 
and  thereupon  does  an  act  which,  under  the  circum- 
st^ncf^  known  to  him,  he  might  reasonably  think 
proper,  but  which  those  who  have  a  knowledge  of 
all  the  facts,  and  time  to  consider  them,  are  able  to  see 
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was  not  in  fact  the  best,  the  defendant  cannot  insist 
that  under  the  circumstances  the  plaintiff  has  been 
guilty  of  negligence." — Central  of  (}a.  Ry.  v.  Fashee, 
125  Ala.  215,  27  Bouth.  1006.  It  needs  no  comment  to 
show  that  the  cliarge  does  not  correctly  assert  the  prin- 
ciple. It  will  be  noted  that  it  attempted  to  predicate 
as  matter  of  law  lack  of  coolness  and  deliberation  upon 
merely  "sudden  danger,"  however  slight  that  danger 
might  have  been,  to  say  nothing  of  other  vicious  infirm- 
ities.— Birmingh4hm  Ry.  d  Elec,  Co.  v.  Butler,  135  Ala. 
388,  33  South.  33;  L.  &  R.  R.  Co.  v.  Tharton,  117  Ala. 
274-282,  23  South.  778. 
Reversed  and  remanded. 

Habai^on,  Simpson^  and  Dbnson,  JJ.,  concur. 


Blrmlnghaiii  Railway  Light  &  PoT^er 
Co*  V.  Wise. 

Actian  fot^  Damages  for  Injuries  Resulting  from  Fail- 
ure to  Receive  Plaintiff  as  a  Passenger*. 

(Decided  Dec.  20,  1906.    42  So.  Rep.  821.) 

1.  Carriers;    EsHatence    of    Relation    of    Passenger    and    Carrier; 

Pleading. — ^A  complaint  containing  allegations  that  defendant 
was  a  common  carrier  of  passengers  by  means  of  electric  cars 
running  from  G.  to  B. ;  tbat  plaintiff  and  her  children  were 
at  G.  at  the  proper  place  there  for  receiving  passengers,  for  the 
puriwse  of  being  transiwrted  by  means  of  such  car  from  G.  to 
B. ;  that  the  car  stopped  at  said  plac^e  for  the  purpose  of  re- 
ceiving passengers,  but  plaintiff  did  not  board  it  by  reason  of 
the  negligence  of  the  servant  of  defendant  in  charge  of  the  car 
in  negligently  failing  to  allow  her  a  reasonable  time  or  oppor- 
tunity to  do  so,  aside  from  the  positive  allegations  therein 
contained  that  plaintiff  and  her  children  were  defendant's  pas- 
sengers, and  that  it  was  its  duty  to  transport  them  from  G. 
to  B.,  sufficiently  shows  the  relation  of  carrier  and  passenger. 

2.  Same;   Wanton  Injut^;  Pleading. — A  complaint,   after  aUeging 
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that  the  servant  of  defendant  in  charge  of  the  car  negligently 
failed  to  allow  plaintiff  a  reasonable  time  or  opportunity  to 
board  the  car,  averred  that  defendant's  servant  in  charge  of 
the  car,  while  acting  in  the  line  and  scope  of  his  authority  as 
such  servant,  wantonly  or  intentionally  prevented  plaintiff 
from  boarding  said  car  as  aforesaid,  and  thereby  wantonly  or 
intentionally  caused  said  plaintiff  to  suffer  said  injuries.  Held, 
sufficent  to  charge  wantoness  or  intentional  injury. 

3.  Appeal;  Review;  Discretion;  Competency  of  Immature  Witness. — 

Unless  it  clearly  appears  that  the  court's  discretion  was  im- 
properly used  in  permitting  a  witness  of  immature  years  to 
testify,  it  will  not  he  reviewed  on  appeal. 

4.  Trial;  Motion  to  Exclude  Evidence. — Where  there  was  no  ob- 

jection to  the  question  or  the  answer  thereto,  and  the  evidence 
was  relevant,  a  motion  made  to  exclude  such  evidence,  made 
at  the  close  of  the  defendant's  testimony,  comes  too  late. 

5.  Damages;  Right  to  Punitive  Damages;  Instructions. — ^An  instruct- 

ion authorizing  punitive  damages  if  the  act  was  done  negli- 
gently, intentionally  or  wantonly,  is  improper;  such  damages 
not  being  recoverable  for  simple  negligence. 

Appeal  from  Birmingham  City  Court. 

Heard  before  Hon.  C  W.  Ferguson. 

Acticm  by  Mollie  Wise  against  the  Birmingham  Rail- 
way, Light  &  Power  Company.  Judgment  for  plaintiff. 
Defendant  appeals.    Reversed  and  Remanded. 

This  is  an  action  by  one  offering  herself  as  a  passen- 
ger of  defendant  for  a  failure  on  part  of  the  defendant 
to  carry  her  and  her  minor  children  from  one  point 
upon  the  line  of  defendant's  street  railway  to  another 
point  on  said  line.  The  complaint  contained  tWo  counts, 
as  follows: 

"(1)  The  plaintiff  claims  of  the  defendant  five  thou- 
sand dollars,  for  that  heretofore,  to-wit,  on  the  18th  day 
of  November,  1903,  defendant  was  a  common  carrier  of 
passengers  for  hire  and  reward  from  Gate  City  to  Bir- 
mingham, in  eTefferson  county,  Alabama,  by  means  of  a 
car  operated  by  electricity  upon  a  railway  running  from 
said  Gate  City  to  said  Birmingham,  and  plaintiff  and 
her  said  children  were  defendant's  passengers,  and  it 
was  the  duty  of  defendant  to  carry  them  on  said  car 
from  jiaid  Gate  City  to  said  Birmingham,  as  aforesaid ; 
that  OR  said  day  plaintiff,  with  her  baby  of  tender  years 


Digitized  by 


Google 


494  SUPREME  COURT  tv«l- 

[Birmingham  Railway  Light  &  Power  Co.  v.  Wise.] 

iu  her  arms  and  several  other  children  with  her,  was  at 
said  (jate  City,  at  the  proper  place  used  by  defendant 
foj*  rcHHMving  passengers  on  said  car,  for  the  pui'pose  of 
boarding  said  oar  and  being  carried  by  said  car  as  its 
passeiger  from  said  Gate  City  to  said  Birmingham; 
that  fc^aid  car  stopped  at  said  Gate  City  for  the  purpose 
of  lecriving  passengers,  and  while  same  was  stopped  as 
afon^said  some  of  plaintiff's  said  children  boarded  said 
ear,  but  plaintiff,  with  her  said  baby  and  another  or 
others  of  said  children,  did  not  board  said  car,  and  as  a 
proximate  conseiiuence  thereof  plaintiff  was  exposed  to 
tlie  cold  and  inclement  weather  for  a  long  time,  and 
suff<M'ed  great  mental  and  physical  pain,  and  great  in- 
con^enience,  was  compelled  to  wait  for  a  long  time 
without  shelter  from  the  cold  and  inclement  weather, 
and  wns  made  sore  and  sick,  and  was  put  to  great 
trouble,  inconvenience,  and  expense  in  or  about  her  ef- 
forts (o  protect  herself  and  her  said  baby  from  the  cold 
and  inclement  weather,  and  in  and  about  getting  to  said 
J>irnHnghani,  and  in  and  about  her  efforts  to  heal  her 
said  sickness  and  soreness.  Plaintiff  alleges  that  she 
did  not  b^)ard  said  car,  and  she  suffered  said  injuries 
and  damages  as  aforesaid,  by  reason  and  as  a  proximate 
conseciuence  of  the  negligence  of  the  defendant's  ser- 
vant or  agent  in  charge  or  control  of  the  car,  in  this, 
viz:  Said  servant  or  agent,  while  acting  within  the 
line  and  scope  of  his  authority  as  such,  negligently 
failed  t(  allow  plaintiff  a  reasonable  time  or  oppo  • 
tunity  lo  board  said  car." 

(2)  Same  as  the  first  count  down  to  the  words  "heal 
luT  said  sicknc^ss  and  soreness,"  and  adding:  "Plaintiff 
further  avers  that  defendant's  servant  or  agent  in  con- 
trol or  cliaige  of  said  car,  while  acting  within  the  lin<* 
and  scope  of  his  authority  as  such  agent  or  servant, 
wantonly  or  intentionally  prevented  plaintiff,  with  her 
said  i)aby,  from  l>oarding  said  car  as  aforesaid,  and 
(hereby  waoKmly  or  intentionally  caused  plaintiff  to 
Siiff(T  said  injuiies  and  damages." 

Demurreris  were  interposed  as  follows: 

To  ^I'st  ionnt:  "Averments  are  too  vague,  indefin- 
ite, and  uiu'ertain.  It  does  not  appear  therefrom  Avhere- 
iu  or  how  the  defendant's  servant  or  agent  negligently 
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faileil  to  allow  plaintiff  a  reasonable  opportunity  to 
board  said  car.  It  avers  but  the  conclusions  of  the 
pleader.  No  facts  are  therein  alleged  showing  wherein 
the  defendant  violated  any  duty  owing  to  plaintiff.  For 
that  it  does  not  appear  therefrom  that  plaintiff  was  a 
passenger  on  defendant's  car.  For  that  it  does  not  ap- 
pear that  plaintiff  had  paid  her  fare  as  a  passeng«*r. 
I^'or  that  no  facts  are  therein  averred  showing  that  de- 
fendant owed  plaintiff  any  duty."  To  second  count: 
'*For  that  it  does  not  appear  therefrom  how  or  in  what 
mannei  said  servant  or  agent  wantonly  or  intentionally 
prevented  plaintiff  from  boarding  said  car.  For  that 
no  facts  are  averred  therein  showing  a  wanton  or  inten- 
tional injury  to  plaintiff.  For  that  no  facts  are  therein 
averred  which  put  defendant  on  notice  as  to  what  acts 
of  misconduct  are  relied  on." 

These  demurrers  being  overruled,  the  defendant 
pleaded  the  general  issue  and  the  contributory  negli- 
gence of  the  defendant  in  negligently  failing  to  board 
The  car  while  the  same  had  stopped  at  said  place  in  the 
complaint  alleged. 

Dixie  Wise  was  introduced  as  a  Avitness,  and  testified 
that  he  was  seven  years  old;  did  not  know  when  he  was 
seven;  did  not  know  "what  that  meant  when  I  held  up 
my  hand  and  swore  to  spt*ak  the  truth  a  while  ago.  I 
know  the  difference  between  a  lie  and  the  truth.  I  do 
not  know  what  you  will  do  with  a  little  boy  if  he  tells 
a  lie.  If  he  dit»s  after  telling  a  lie,  I  do  not  know  what 
will  become  of  him.  I  go  to  Silnday  school  when  mama 
will  let  me.  I  always  tell  the  truth.  Bad  boys,  when 
they  tell  lies,  go  to  the  bad  nmn.  It  would  be  wrong  to 
tell  a  lie  after  you  have  sworn  to  tell  the  truth,  and  if 
I  were  to  tell  a  lie  after  I  had  sworn  to  tell  the  truth 
I  would  go  to  the  bad  man." 

The  charges  requested  by  the  defendant  and  refused 
by  the  court  are  as  follows: 

Charges  1,  2,  and  3  were  affirmative  charges.  "(4) 
The  jury  are  not  authorized  to  find  from  the  evidence 
that  the  defendant's  conductor  wantonly  or  intention- 
ally started  the  car  from  the  stopping  place  at  Gate 
City  before  the  plaintiff  and  some  of  her  children 
boarded  the    car.      (5)     In    considering    the    question 
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whether  or  not  the  jury  will  award  punitive  damages  on 
the  defendant  the  jury  may  consider  the  fact,  if  they 
find  it  to  be  a  fact  from  the  evidence,  that  the  defend- 
ant's conductor  or  its  other  agent  who  is  charged  with 
wantonness  or  willfulness  was  not  jpresent  in  court  to 
testify  on  its  behalf.  (6)  If  the  jury  should  find  for  the 
plaintiff,  they  cannot  award  any  damages  to  plaintiff 
to  compensate  her  for  any  sickness  the  jury  believe  from 
the  evidence  she  suflfejed,  and  which  was  due  to  her  ex- 
posure at  the  station  while  waiting  until  the  car  that 
she  went  to  Birmingham  on  arrived  at  Gate  City." 

There  was  verdict  and  judgment  for  the  plaintiff  in 
the  sum  of  J425.  Application  for  new  trial  was  made 
because  the  damages  awarded  were  excessive,  and  be- 
cause the  court  improperly  instructed  the  jury  after 
the  jury  had  retircnl  and  when  they  had  returned  into 
open  court  and  stated  that  they  could  not  agree  upon  a 
verdict. 

Tillman,  (trttbb,  Bradley  &  Morrow,  for  appellant. 
— Ccmnsel  discuss  assignments  of  error  but  cite  no  au- 
thorities. 

Bowman,  Harsh  &  Beddow,  for  appellee. — The  1st 
and  2n(l  counts  as  amended  were  not  subject  to  the  de- 
murrers interposed. — Armstnmg  v,  Montgomery  kit, 
Ry.,  123  Ala,  244;  RwhscU  r.  HnntsvlUe  Ry.  Co.,  137 
Ala.  628.  The  question  of  competency  in  an  infant 
witness  is  for  the  ccmrt  and  only  a  gioss  abuse  of  discre- 
ti(m  will  be  reviewed. — Reason  i\  The  ^t(Ue^  72  Ala. 
194;  21  8.  W.  604;  64  N.  i\  601;  102  Mo.  288;  3  N.  J. 
Law,  202;  47  Oa.  524.  A  child  over  seven  is  not  prima 
facie  in<*ompetent  to  testify. — Wa<l€  v.  The  State,  50 
Ala.  164;  Kelly  i\  The  Htate^  75  Ala,  21;  McGuff  t\  The 
Htate,  88  Ala.  150.  The  plaintiff  was  a  passenger. — 
Booth  on  Street  Railways,  §  326;  Nellis'  Street  Surface 
Railways,  page  446.  (^ounsel  discuss  other  assignments 
of  error  but  cite  no  authorities. 

HARALSON,  J.— The  demurrer  to  the  first  count  is 
sought  to  be  sustained  on  the  ground  that  the  count 
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does  not  show  that  the  relation  of  carrier  and  passenger 
existed  at  the  time  of  the  grievance  complained  of.  The 
count  as  amended,  alleges  in  terms,  that  "plaintiff  and 
her  children  were  defendant's  passengers  and  it  was  the 
duty  of  defendant  to  carry  them  on  said  car  from  Gate 
City  (the  initial  station)  to  said  Birmingham  as  afore- 
said." The  second  count  contains  the  samQ  averment. 
The  circumstances  stated  in  the  counts,  aside  from  the 
positive  averment  of  the  relation  of  carrier  and  passen- 
ger, were  suificient  to  create  that  relation. — 5  Am.  & 
Eng.  Ency.  Law  (2d  Ed.)  488,  491,  and  notes;  Hutchin- 
son on  Caiiiers,  §§  558,  562. 

2.  The  second  count  avers,  "that  defendant's  servant 
or  agent  in  charge  or  control  of  said  car,  while  acting 
within  the  line  and  scope  of  his  authority  as  such  ser- 
vant or  agent,  wantonly  or  intentionally  prevented 
plaintiff  with  her  said  baby  from  boarding  said  car  as 
afotesaid,  and  thereby  wantonly  or  intentionally  caused 
plaintiff  to  suffer  said  injuries  and  damage."  This  was 
a  sufficient  averment  to  save  the  count  from  the  ground 
of  demurrer,  that  the  count  does  not  show  that  the  in- 
jury complained  of  was  wantonly  or  intentionally  "in- 
flicted."— Rusfiell  P.  HunUriU"  Railway,  Light  & 
Pmrrr  Co,,  137  Ala.  «28,  34  South.  855;  (/.  of  0,R.  Co. 
r.  Fos}wi\V2^  Ala.  226,  27  South.  1006;  Armstrong  v. 
Mmitgomery  Ht,  Ry.  Co.,  123  Ala.  244,  26  South.  349. 

3.  There  was  no  reveisible  error  in  the  ruling  allow- 
ing the  seven  year  old  boy,  Dixie  Wise,  to  testify.  In 
passing  on  the  competency  of  a  witness  of  tender  years, 
much  must  necessarily  he  left  to  the  discretion  of  the 
presiding  judge,  and  this  dis(*reti(m  will  not  be  reviseil 
unh^s  it  clearly  appears  that  it  has  bec^n  improperly  ex- 
ercised.—I  IVif/r  i\  ^tatc,  50  Ala.  164;  Krily  r.  Htatc,  75 
Ala.  22,  51  Am.  Rep.  422;  McGnff  v.  iSYcr/c,  88  Ala.  147, 
7  South.  35,  16  Am.  St.  Rep.  25. 

4.  The  witness,  II.  J.  Palmer,  testified  that  when  the 
car  .'topped  at  (late  (Mty,  there  were  seven  or  eight  or 
ten  passengers  to  alight,  before  Mrs.  Wise  and  her  par- 
ty, consisting  of  herself  and  nine  children,  who  were  in 
waiting  to  get  on  the  car,  could  get  aboaid.  After  her 
daughter,  Mr.s.  Palmer,    and    Mrs.    Wise's    little    son, 
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Alfred,  and  one  or  two  of  the  children,  got  on  the  car, 
the  witness  testified,  that  he  saw  the  conductor  in  the 
act  of  pulling  the  bell  cord,  and  protested,  asking  him 
not  to  move  the  car  until  the  rest  of  the  party  got  on, 
when  he  answered  that  he  did  not  have  time,  and  the 
car  proceeded  around  the  loop,  leaving  Mrs.  Wise  and 
the  others  of  her  children,  standing  there;  that  he  asked 
the  conductor  again,  to  stop  and  let  the  mother  and  her 
children  get  on  the  car  with  the  ones  that  were  already 
on,  and  he  said  he  did  not  have  time,  but  did  stop  about 
a  third  of  a  mile  away,  and  put  the  children  off,  who 
were  on  the  car.  Again  he  testified,  that  Mrs.  Wise  fol- 
low^ed  the  car  around  the  loop,  and  he  asked  the  con- 
ductor to  stop  and  put  the  children  off  with  their 
mother,  who  was  following  the  car,  and  he  said  he  did 
not  have  time,  and  witness  then  asked  him,  to  let  the 
mother  and  her  three  children  get  on,  and  he  replied  he 
did  not  have  time,  and  went  on  about  two  blocks  and 
stopped  and  put  the  children  off. 

5.  The  defendant,  after  it  had  intro<luced  its  testi- 
mony, moved  the  court  to  exclude  that  pait  of  the  evi- 
dence about  what  the  ccmductor  said  or  did  at  the  place 
where  the  loop  comes  into  the  main  line.  It  does  not 
appear  that  the  question  calling  for  the  evidence  was 
objected  to,  nor  was  the  answer  objected  to  after  it  was 
made.  Tlie  evidence  tends  to  show  a  wanton  disr(»gard 
of  plaintiff's  rights,  and  a  willingness  to  infiict  any 
consequent  injury  on  her  that  might  follow  such  disre- 
gard of  her  rights. 

6.  The  court  in  its  general  instructions,  charged 
among  other  things:  "Now  the  allegation  of  the  com- 
plaint is  that  these  parties  were  acting  within  the  line 
and  scope  of  their  employment,  if  so,  and  either  one  or 
both  of  them  negligently,  intentionally  or  wantonly  as 
I  have  described  want(mness  to  you,  failed  to  allow  her 
to  board  the  car,  then  you  may  inflict  what  is  called 
punitive,  exemplaiy  or  vindictive  damages.'' 

This  instruction,  in  the  alternative,  charges  simple 
negligence  and  wantonness,  either  one  or  the  other. 
This  is  an  averment,  that  either  a  negligent,  or  an  in- 
tentional or  w^anton  failure  to  allow  plaintiff  to  board 
the  car,  was  sufficient  to  authorize  punitive  damages. 
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This  was  error. — L.  &  N.  R.  R.  Co.  v.  Duncan^  137  Ala. 
454,  34  South.  988;  /..  d  N,  R.  R.  Co.  v.  Mwrkee,  103 
Ala.  160,  15  South.  511,  49  Am.  St.  Rep.  521;  L.  d  N. 
R.  R.  Co.  v.  Hurt,  101  Ala.  35,  13  South.  130.  Punitive 
damages  are  not  recoverable  for  simple  negligence,  but 
the  recoverv  in  such  case  is  for  compensatory  damages. 
—5  .^lavfield's  Dig.  p.  263,  §  4;  B.  R.  L.  &  P.  Co.  v. 
Nolan,  134  Ala.  332,  32  South.  715;  A.  G.  8.  R.  R.  Co. 
V.  HellcTH,  93  Ala.  9,  9  South.  375,  30  Am.  St.  Rep.  17. 

7.  We  have  examined  charges  requested  by  defend- 
ant and  refused,  and  find  no  reversible  error  in  their 
refusal. 

For  the  error  above  pointed  out,  the  judgment  of  the 
court  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 

Tyson,  C.  J.,  and  Simpson  and  Dbnson^  J  J.,  concur. 


Hess  V.  Birminjsfliaiii  Railway,  Lig^ht 
&  Power  Company. 

Action  hy  Pa-Hscmjer  for  Danwffcs  for  Perso^ial  Injury. 

(Decided  Nov.  29th,  1906.    42  So.  Rep.  595.) 

1.  Limitation  of  Actions;  Commencement  of  Action;  Amendment  to 

Complaint;  New  Cause  of  Action. — The  original  complaint 
placed  the  injury  as  occurring  on  the  line  of  defendant's  rail- 
way running  from  B.  to  W.  at  or  near  B.,  and  charged  the 
negligence  to  be  that  of  the  defendant.  The  amendment  al- 
leged the  injury  to  have  occurred  at  or  near  B.  on  defendant's 
line  of  railway  running  from  B.  to  E.,  and  alleged  the  negli- 
gence to  the  defendant's  servant  or  agent,  acting  within  the 
line  and  scope  of  his  authority  as  such.  Held,  not  to  state  a 
nev*'  or  different  cause  of  action,  and  that  the  amendment  re- 
lated back  to  the  filing  of  the  original  complaint,  and  was 
not  barred  by  statute  of  limitations  of  one  year. 

2.  Sam^. — ^A  count  in  wanton  or  wilful  conduct,  alleging  the  negli- 

gence in  the  defendant,  was  a  count  in  trespass,  and  an 
amendment  changing  the  allegation  of  negligence  in  the  de- 
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fendant  to  the  negligence  of  the  defendant's  servant  or  agent, 
acting  within  the  line  and  scope  of  his  employment  as  such, 
made  the  count  one  in  case,  and  was  a  dei)arture  from  the 
count  as  originally  filed,  did  not  relate  back,  and  was  subject 
to  the  statute  of  limitation  of  one  year. 

Appeal  from  Jeflferson  Circuit  Court. 

Heard  before  Hon.  A.  A.  Coleman. 

Action  by  (Jeorge  P.  Hess  against  the  Birmingham 
Railway,  Light  &  Power  Company  for  personal  injuries. 
From  a  judgment  for  defendant,  plaintiff  appeals.  Re- 
versed and  remanded. 

The  complaint  in  this  cause,  as  originally  filed,  con- 
tained two  counts,  as  follows :  Count  1 :  "Plaintiff 
claims  of  the  defendant  $5,000  as  damages,  for  that 
heretofore,  to-wit,  cm  the  24th  day  of  January,  1903, 
defendant  was  a  common  carrier  of  passengers  over  and 
along  a  railway  running  from  Birmingham  to  Wood- 
lawn,  Jeflferson  county,  Alabama,  by  means  of  a  car 
operated  by  electricity ;  that  on  said  day,  while  plaintiff 
w-as  on  said  .car,  being  carried  by  defendant  as  its  pas- 
senger on  said  car,  said  car  collided  with  another  car 
at  a  point  on  said  railway  in  or  near  said  Birmingham, 
and  as  a  proximate  consequence  thereof  plaintiflf  w^as 
(here  follows  a  detailed  description  of  his  injuries  and 
special  damages.)  And  plaintiflf  alleges  that  said  car, 
upon  wiiich  he  was  as  aforesaid,  collided  with  said  other 
car,  and  plaintiflf  suflfered  said  injuries  and  damages, 
by  reason  and  as  a  proximate  conscHjuence  of  the  neg- 
ligence of  defendant  in  or  about  cairying  plaintiflf  as  its 
passenger  as  aforesaid."  Count  2  was  the  same  as 
count  1,  down  to  and  through  the  allegation  of  injuries 
and  specfial  damages,  and  adds  the  following:  '*Plain- 
tiflf  avers  that  defendant  wantonly  or  intentionally 
caused  plaintiflf  to  suflfer  said  injuries  and  damages  as 
aforesaid  by  wantonly  or  intenticmally  causing  or  al- 
lowing said  collision.""  Demurrers  were  interposed  to 
these  counts,  but  no  action  on  demurrers  is  shown  by 
the  record.  The  original  complaint  was  filed  on  the 
24th  of  March,  1903.  On  the  18th  of  October,  1904,  the 
plaintiflf  by  leave  of  the  court  amended  his  complaint 
as  follows :    (1)  He  amends  each  count  of  the  complaint 
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by  striking  therefrom  the'woid  "Woodlawn/'  where  it 
appears  in  the  complaint,  and  bv  inserting  in  lieu  there- 
of the  words  "West  Eml."  (2)  By  striking  from  the 
first  count  the  word  "defendant,"  where  it  last  occurs  in 
said  county,  and  by  inserting  in  lieu  thereof  the  words 
"defendant's  servant  or  agent,  acting  within  the  line 
and  scope  of  his  authority  as  such."  (3)  By  striking 
from  the  first  count  of  the  complaint  the  word  "its," 
where  it  last  occurs  in  said  count,  and  by  inserting  in 
lieu  thereof  the  word  "defendant's."  (4)  By  striking 
from  the  second  count  the  word  "defendant,"  where  it 
last  occurs  therein,  and  inserting  in  lieu  thereof  the 
words  "defendant's  servant  or  agent,  acting  within  the 
line  and  scope  of  his  authority  as  such."  Defendant 
moved  to  strike  the  first  and  second  counts  of  the  com- 
plaint a,s  amended  on  th(^  grounds  of  a  def>arture,  a 
change  of  cause  of  action,  and  because  not  within  the 
lis  pendens  of  the  original  suit.  These  motions  being 
overrule<l,  the  defendant  pleaded  the  general  issue  and 
the  statute  of  limitations  of  one  year  to  the  amended 
complaint.  At  tiw  request  of  the  defendant,  after  the 
evidence  had  been  given,  the  court  gave  the  general  af- 
firmative charge. 

Bowman,  Harsh  &  Heddow,  for  appellant. — The  af- 
firmative charge  sliould  not  have  been  given  to  the  1st 
count.  The  amendment  to  the  count  does  not  introduce 
a  new  claim  or  cause  of  action. — Nelson  v.  First  Na- 
timial  Bank,  139  Ala.  578;  L.  d  N,  R.  R.  Co.  v.  Wood», 
105  Ala.  561;  .4.  (}.  N.  R.  R.  Co,  v,  Cliapmmi,  83  Ala. 
453;  Manchester  Fire  Ins.  Co.  v.  Fiehlemmi,  118  Ala. 
322;  Chicaf/o,  l^t.  Louis  Ins.  P.  P.  R.  Co.  v.  BilHs,  118 
Ind.  221 ;  Adams  v.  PhilUps,  75  Ala.  461;  A.  (/.  S.  R.  R. 
Co.  V.  Thomas  &  Sons,  89  Ala.  304;  Ar/eo  i\  Williams, 
30  Ala.  639 ;  Rrmlford  v.  Edwards,  32  Ala.  631 ;  McDon- 
ald V.  Htate  of  Nebra^ska,  41  C.  C.  A.  283;  Evans  v.  Rich- 
ardson, 76  Ala.  332;  i^t ringer  v.  Waters,  63  Ala.  561; 
John  F.  Knhn  v.  J.  H.  Broumfield,  11  L.  R.  A.  700; 
Ross  V.  mate,  131  Ind.  548;  W.  U.  T.  Co.  v.  Way,  83 
Ala.  553;  DoirUng  v.  Blaekman,  70  Ala.  304;  Sublett 
V.  Hodges,  88  Ala.  491 ;  Birmingham  Fur.  &  Mfg.  Co. 
V,  Gross,  97  Ala.  222;  1  Ency.  Plea.  &  Prac.  821  and  au- 
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thorities  cited;  Ricketts  v.  ^¥eedan,  64  Ala.  548;  Brad- 
ford V.  Ednsird^,  32  Ala.  628. 

The  amendment  to  the  2nd  count  was  within  the  lis 
pendens. — Shepherd  v,  Furniss,  19  Ala.  760 ;  Rliodes  v, 
Roberts,  1  Stew.  145 ;  Bay.  Hhm*e  R.  R.  Co,  v.  Hwn^is, 
67  Ala.  8. 

Tillman,  Grubb,  Bradley  &  Moerow^  for  appellee. 
— Counsel  discuss  assignments  of  error  but  cite  no  au- 
thority. 

DOWDELL,  J.— The  complaint  contained  two 
counts,  both  of  which,  subsequent  to  tlie  filing,  were 
amended.  The  only  question  presented  is  whether  by 
the  amendment  a  new  claim  or  new  cause  of  action  was 
introduced  into  the  complaint,  to  wliicli  the  statute  of 
limitation  might  be  pleaded  as  a  defense.  The  first 
count  of  the  complaint  was  in  case,  and  the  description 
of  tlie  locus  in  quo  of  the  alleged  injury  placed  it  on  tlie 
line  of  the  defendant's  railway  running  from  Birming- 
ham to  Woodlawn,  and  "in  or  near  said  Biimingham.*' 
The  amendment  to  this  count,  in  the  description  of  the 
locus  in  quo,  averred  it  to  be  on  the  defendant's  line  of 
railway  running  from  Birmingham  to  West  End;  the 
only  change  being  to  insert  "West  End"  for  "Wood- 
lawn."  Tlie  amendment  also  changed  the  word  "de- 
fendant," as  it  last  occurred  in  the  first  count,  to  the 
words  "defendant's  seivant  or  agent,  acting  within  the 
line  and  scope  of  his  authority  as  such,"  and  by  chang- 
ing tlie  word  "its,"  where  last  occurring  in  the  count,  to 
the  word  "defendant's." 

The  question  here  raised  was  carefully  considered  by 
this  c(mrt  in  the  case  of  Nclfion  v.  Fi7\st  National  Bank, 
139  Ala.  578,  36  Scmth.  707,  101  Am.  St.  Rep.  52.  Un- 
der the  principles  laid  down  in  that  case,  and  on  the 
authorities  theie  cited,  we  are  of  the  opinion  that  the 
amendment  of  the  first  count  in  the  case  before  us  did 
not  introduce  a  new  claim  or  ncAv  cause  of  action,  but 
falls  within  that  character  or  class  of  amendments 
which  relat(»  back  to  the  commencement  of  the  suit,  and 
therefore  not  subject  to  the  plea  of  the  statute  of  limita- 
tion-?.    In  the  first  place,  an  averment  of  the  precise 
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place  of  the  alleged  injury  was  not  essential  to  ijie  state- 
ment of  a  gcKKl  and  sufficient  cause  of  action.  The  par- 
ticular place  of  the  alleged  injury  of  the  plaintiff  while 
a  passenger,  by  the  negligence  of  the  defendant,  bor- 
rowed no  part  of  the  cause  of  action,  nor  did  it  enter 
as  an  element  in  the  claim  sued  on.  As  suggested  in  the 
argument  by  counsel,  when  the  change  made  by  the 
amendment  is  tested,  "the  wrong  camplained  of  is  the 
same,  the  injury  inflicted  is  the  same,  the  manner  of  its 
infli(*ti(m  is  the  same,  plaintiff's  and  defendant's  status 
is  the  same,  defendant's  duty  to  the  plaintiff  is  the  same, 
and  its  violation  the  same,"  and,  it  may  be  added,  the 
evidence  requir<Hl  to  support  the  claim  or  cause  of  ac- 
tion remained  the  same  in  character.  There  is  no  pre- 
tense that  there  was  but  the  one  claim,  the  (me  cause  of 
action,  the  one  alleged  wrong  and  injury.  Indeed,  the 
plea  as  filed  in  substance  admits  this.  The  identity  of 
the  claim  or  cause  of  action  under  these  circumstances 
was  not  destroyed  or  lost  by  a  mere  change  in  the  de- 
scription of  the  locality  of  the  happening  of  the  alleged 
wrong  and  injury.  The  effect  wrought  by  the  amend- 
ment of  the  s(*c()nd  count,  however,  was  different,  under 
the  doctrine  laid  down  in  Nelson  v.  Bank,  supra.  The 
fiec*(md  count,  as  originally  fiknl,  under  the  decision  in 
City  DeUrerjj  (Uk  v,  Henry ^  139  Ala.  161,  34  South.  389, 
and  the  cases  following  that  one,  was  in  trespass,  and 
the  amendment  to  this  count  converted  it  to  one  in  case. 
This  introduced  into  the  complaint  a  new  and  different 
cause  of  action  from  that  stated  in  the  second  count  as 
originally  filed,  which  did  not  relate  back  to  the  com- 
mencement of  the  suit,  and  was  consecjueutly  subject 
to  the  plea  of  the  statute  of  limitations. 

The  trial  court,  (m  the  theory  that  the  amendment  of 
the  first  count  introduced  a  new  claim,  being  subject  to 
the  defendant's  plea  of  the  statute  of  limitation,  gave 
the  general  charge  for  the  defendant.  In  this  the  court 
was  in  error,  and  for  this  error  the  judgment  must  be 
leverscHl  and  the  cause  remanded. 

Reversed  and  remanded. 

Tyson,  C.  J.,  and  Anderson  and  McClellan^  JJ., 
concur. 
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Blrmlng'ham  Railway,  Lig^ht  &  Power 
Co.  V.  King. 

Action  for  Injuries  to  Pa\ssenger. 
(Decided  Nov.  27th,  1906.    42  So.  Rep.  612.) 

1.  Carriers;  Injury  to  Passenger;  Complaint;  Suffleiency, — ^A  com- 

plaint which  alleges  that  the  defendant  was  a  common  carrier 
operating  an  electric  car  line,  and  that  plaintiff  was  a  i>as- 
senger  thereon  for  hire,  that  on  reaching  the  station  the  car 
stoi)ped  and  while  plaintiff  was  in  the  act  of  alighting  the  car 
moved  off  suddenly  throwing  i)laintiff  to  the  gromid  and  sev- 
erely injuring  him,  and  that  said  injuries  were  proximately 
caused  by  the  negligence  of  the  defendant's  employe  in  charge 
of  the  car,  in  the  management  thereof,  is  not  subject  to  de- 
murrer as  being  vague  and  uncertain,  and  not  stating  facts 
showing  negligence  of  defendant's  employe,  or  in  what  they 
were  negligent,  or  that  they  were  negligent  in  the  line  of  their 
employment.  Count  two  charging  the  negligence  to  the  mo- 
torman  in  the  operation  of  the  car  and  count  three  charging 
negligence  to  the  conductor,  on  the  same  allegations  of  facts  as 
count  one,  are  neither  subject  to  such  demurrer. 

2.  Witness;  Examination;  Answer;  Responsiveness. — It  is  not  error 

to  exclude  the  answer  of  a  witness  which  is  not  resi)onsive  to 
the' question  propounded. 

3.  Appeal;  Review;  Harmless  Error. — If  it  was  error  to  exclude  an 

answer  of  a  witness,  this  error  was  cured  by  the  subsequent 
admission  of  testimony  substantially  covering  the  testimony 
excluded. 

4.  Trial;    Instructions;    Construction. — In    passing    upon    the   oral 

charge  of  the  court,  where  portions  thereof  are  excepted  to,  the 
charge  must  be  construed  as  a  whole. 

5.  Carriers;    Injury    to    Passengers;    Instructions. — The    court    in- 

structed the  jury  that  if  the  car  was  suddenly  jerked  forward 
while  plaintiff  was  alighting,  she  could  recover,  unless  guilty 
of  c(mtribntory  negligence.  The  court  modified  this  charge  by 
instructions  to  the  Jury  that  the  defendant  did  not  owe  plain- 
tiff the  absolute  duty  to  deliver  him  safely  that  they  were  not 
insurers — absolute  insurers — of  the  safety  of  passengers,  but 
they  owed  the  passengers  the  highest  degree  of  care  to  deliver 
them  safely.    As  modified,  the  instruction  was  correct. 
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6.  Trial;  Instruction;  Argumentative  Instruction, — ^An.  instruction 

asked  as  an  answer  to  argument  of  counsel,  asserting  that  de- 
fendant had  no  absolute  right  to  have  the  plaintiff  examined 
to  determine  the  extent  of  the  inJurieB,  was  an  argument  and 
properly  refused. 

7.  Same;  Misleading  Instructions. — Instructions  misleading  in  their 

tendencies  are  properly  refused. 

Appeal  from  Birininf^ham  City  Court. 

Heard  before  Hon.  C.  W.  Ferguson. 

Action  by  Queenie  King  against  the  Birmingham 
Railway,  Light  &  Power  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.     Affirmed. 

The  complaint  contained  three  counts,  aa  follows: 
Count  1 :  "Plaintiff  claims  of  the  defendant  the  sum  of 
$25,000  diinmges,  for  that  on  and  prior  to  the  7th  day  of 
September,  1903,  the  defendant  was  a  body  corporate, 
and  as  such  was  engaged  in  the  business  of  a  common 
carrier,  and  in  and  about  its  business  was  operating 
electric  cars  for  the  carriage  of  passengers  from  Bir- 
mingham to  Ea.st  Lake,  Ala.,  one  of  its  lines  passing  a 
station  called  *Fifty-Ninth  Street  Station,'  which  was 
a  regular  stopping  place  for  receiving  and  discharging 
passengers;  and  the  plaintiff  avers  that  on  the  said  7th 
day  of  September,  1903,  the  plaintiff  was  a  passenger 
on  one  of  its  said  cars  going  from  Birmingham  to  said 
Fifty-Ninth  Street  Station,  and  upon  reaching  said 
Fifty-Ninth  Street  Station,  the  said  car  upon  which 
plaintiff  was  riding  stopped,  and  the  plaintiff  attempte<l 
to  alight  from  said  car  at  said  point,  but  while  she  was 
in  the  act  of  alighting,  and  before  she  had  alighted  from 
said  car,  the  same  moved  forward  quickly,  jerking  the 
jdaintiff  down  upon  the  ground,  and  severely  injuring 
her  in  the  hips,  back,  spine,  side  and  other  portions  of 
her  body,  and  greatly  impairing  her  nervous  syst(»m, 
from  which  she  has  suffered  great  pain  and  mental  tor- 
ture. (Heie  follows  other  allegations  of  special  dam- 
ages.) And  plaintiff  avers  that  her  said  injuries  were 
proximately  cauJ^ed  by  the  negligence  of  defendant's 
employes  in  charge  of  said  car  in  the  management  and 
operati(m  ther(H)f.''  Count  2:  Same  as  count  1,  except 
that  the  negligence  alleged  is  charge<l  to  the  motorman 


Digitized  by 


Google 


506  SUPREME  COURT  l^«* 

[Birmingham  Railway,  Light  &  Power  Co.  v.  King.] 

in  charge  of  said  car  in  tlie  management  and  operation 
thenH>f.  Count  3:  Same  as  ftist  count,  except  that  the 
negligence  is  charged  to  the  conductor  in  charge  of  said 
car  in  tlie  management  and  operation  thereof. 

The  defendant  tiled  the  following  demurrers,  and  as- 
signed the  same  to  each  count  of  the  complaint  sepa- 
rately: "(1)  The  averments  of  said  count  are  vague, 
uncertain,  and  indefinite.  (2)  No  facts  are  stated 
showing  wherein  the  defendant's  employes,  servants,  or 
agents  were  guilty  of  negligence,  (3)  It  does  not  ap- 
pear therefrom  how  or  in  what  manner  said  employes 
were  negligent.  (4)  It  does  not  appear  therefrom  that 
said  employes  were  negligent  in  the  doing  of  an  act 
within  the  line  and  scope  of  their  employment  as  such.'' 
These  demurrers  being  ovei  ruled,  the  defendant  filed  a 
plea  of  the  general  issue  and  three  special  pleajs  of  con- 
tributory negligence,  in  the  first  of  which  her  negligence 
is  alleged  to  consist  of  the  negligent  manner  in  which 
she  stepped  from  the  car  while  same  was  in  motion. 
(2)  It  is  alleged  that  plaintiflf  negligently  attempted  to 
alight  from  said  car  while  it  was  in  motion.  In  the 
third,  her  negligence  is  alleged  to  consist  in  negligently 
alighting  from  said  car  while  the  same  was  in  motion, 
after  having  been  warned  or  notified  not  to  alight  from 
said  car. 

Upon  entering  into  the  trial,  the  plaintiflf  demanded 
a  struck  jury.  The  c<mrt  aske<l  the  24  jurors  in  attend- 
aJice  the  usual  qualifying  questions,  all  of  which  were 
answered  in  the  i)roper  way,  whereupon  plaintiff's  coun- 
sel requested  the  court  to  inquire  of  the  jurors  whether 
any  of  them  was  in  the  employment  of  the  defendant 
company.  The  <(mrt  did  so,  and  one  of  the  jurors  an- 
swered that  he  was  employed  as  a  motorman  by  the  de- 
fendant company.  The  plaintiff  interposeil  a  challenge 
for  cause  as  to  said  juior,  upon  the  ground  solely  that 
he  was  in  the  emi)loyment  of  the  company.  The  court 
sustained  the  grcmnd,  ami  for  (*ause  set  aside  said  ju- 
ror, and  substituted  for  liim  in  the  propter  way  one  Rag- 
gett, who  was  stricken  from  the  panel  by  the  defendant. 
Objection  was  interposed  t(»  the  action  of  the  court  in 
reference  to  this  juror  by  the  defendant. 
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The  evidence  for  the  plaintiff  is  not  set  out  in  the  rec- 
ord. The  tendencies  are  stated  to  be  that  on  the  day 
mentioned  in  tlie  complaint  the  plaintiff  was  a  passen- 
ger on  one  of  the  electiic  oars  that  the  defendant  was 
operating  from  Birmingham  to  East  Lake,  it  being 
Labor  Day;  that  her  destination  was  as  stated  in  the 
complaint;  that  the  car  came  to  a  stop  at  the  Fifty- 
Ninth  Street  Station,  and  the  plaintiff  immediately  got 
up  and  went  out  upon  the  platform  to  alight  from  it, 
and  was  in  the  act  of  alighting  from  the  step  of  tiie 
platform,  and  was  on  the  step,  when  the  car,  which  was 
standing  still  up  to  that  time,  started  with  a  hard  jerk, 
which  threw  her  to  the  ground  and  injured  her  as  stated 
in  the  complaint.  The  tendencies  of  the  evidence  as 
introduced  by  the  defendant  was  that  the  car  stopped 
at  Fifty-Ninth  Street  Station  the  usual  length  of  time 
for  cars  to  stop  there  for  passengeis  to  get  on  and  off; 
that  after  all  the  passengers  w^ho  were  attempting  to 
get  off  had  alightcnl  from  the  car  in  safety  while  it  was 
standing,  the  conductor  gave  the  motorman  the  signal 
to  go  alu^d;  that,  after  the  signal  was  given,  plaintiff* 
came  out  of  the  door  of  the  car  and  started  to  get  off, 
when  the  conductor  called  to  her  no^o  get  off,  stating 
that  he  would  stop  the  car  again,  biw  she  continued  to 
cross  the  platform  and  get  down  on  the  step  while  the 
car  was  moving  slowly. 

While  J.  A.  Emery  was  being  examined  by  defendant, 
this  question  was  asked  him  by  defendant's  counsel: 
"How  did  the  car  start  with  reference  to  how  it  should 
be  started?"  referring  to  the  starting  of  the  car  at  the 
time  the  plaintiff  was  injuied.  Witness  answered  as 
follows:  ''Heavy  trains  like  that  always  start  slowly." 
Objection  by  the  plaintiff  was  interposinl  and  sustained 
by  the  court  to  the  answer.  Afterwards  the  defendant 
asked  the  witness:  "How  did  this  particular  train 
start?"  and  the  witness  answered,  "Slowly."  The  wit- 
ness was  asked  the  further  (juestion  whether  or  not  it 
was  started  as  trains  of  that  kind  usually  are,  and  wit- 
ness answere<l  in  the  affirnuitive.  Dr.  Mason  testified 
that  at  the  time  of  the  trial  he  was  surgeon  for  the  de- 
fendant, and  that  he  had  had  no  opportunity  to  exam- 
ine the  plaintiff',  and  knew  nothing  as  to  the  extent  of 
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her  injuries  or  condition.  Dr.  Legrand  testified  that  be 
was  defendant's  surgeon  at  the  time  plaintiff  was  hurt, 
and  he  examined  her  just  after  the  accident. 

The  oral  charge  of  the  court  is  not  set  out  in  full  in 
the  transcript.  The  portion  excepted  to  was  as  follows : 
"Gentlemen,  one  of  the  allegations  of  the  complaint  is 
that  she  was  a  passenger  on  defendant's  car.  If  you  are 
reasonably  satisfied  from  the  evidence  that  she  was  a 
passenger,  then  the  moment  that  she  took  passage  on 
the  car  it  became  the  duty  of  the  defendant  company  to 
deliver  her  safely  to  the  point  where  she  intended  to 
get  off.  If  they  failed  in  that,  and  she  was  negligently  in- 
jured in  any  one  of  the  ways  averred  in  the  complaint, 
by  the  means  averred  in  the  complaint,  the  defendant 
would  be  liable  in  damages,  unless  the  defendant  makes 
good  its  pleads  of  contributory  negligence."  Then  fol- 
lows the  charge  as  to  contributory  negligence.  The  de- 
fendant also  objected  to  the  oral  charge  of  the  court, 
wherein  he  instructed  the  jury  that,  if  the  car  was  sud- 
denly jerked  forward  quickly  when  plaintiff  was  in  the 
act  of  alighting,  then  she  would  be  entitled  to  recover, 
unless  she  Was  guilty  of  contributory  n^ligence  which 
proximately  cont|fbuted  to  her  injury.  The  court  there- 
upon modified  its  charge  by  saying  to  the  jury  that  the 
defendant  company  did  not  owe  her  the  absolute  duty 
to  deliver  her  safely  there;  that  they  were  not  insurers 
— ^absolute  insurers — of  the  safety  of  passengers;  but 
that  they  owed  to  the  passengers  the  highest  degree  of 
care  in  delivering  them  safely  at  the  point  of  destina- 
tion. The  defendant  lequested  the  following  written 
charge,  which  was  refused :  "The  defendant  had  no  ab- 
solute right  to  have  the  plaintiff  examined  for  the 
purpose  of  determining  tlie  extent  of  her  injuries." 

There  was  verdict  and  judgment  for  the  plaintiff  in 
the  sum  of  |4,0fl0.    From  this,  this  appeal  is  prosecuted. 

Tillman,  Orubb,  Bradlf.y  &  Morrow,  for  appellant. 
— Counsel  discuss  assignments  of  error,  1  to  6  inclusive, 
but  cite  no  authority.  The  court  erred  in  sustaining  a 
challenge  for  cause  to  the  juror  because  he  w^as  employed 
as  a  motorman  by  the  defendant. — Burdbie  v.  Grand 
Lodge ^  37  Ala.  478;  CaJhoun  r,  Harmon^  87  Ala  277, 
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The  court  erred  in  refusing  to  charge  that  defendant 
had  no  absolute  right  to  have  plaintiff  examined  for  the 
purpose  of  determining  the  extent  of  her  injuries. — 
A.  G.  S.  Ry.  Co.  v.  Hill,  90  Ala.  76. 

A.  O.  Lane^  for  appellee. — None  of  the  demurrers  to 
^he  complaint  were  well  taken. — 5  Mayfleld,  74.  The 
oral  charge  of  the  court  when  taken  as  a  whole  correctly 
states  the  law  and  the  rule  is  that  it  must  be  construed 
as  a  whole  and  in  connectioji  with  the  evidence. — 
Decatur  C.  ir.  &  Mfg.  Co.  t\  M chaff cy,  128  Ala.  256; 
M.  (k  E.  li.  R.  Co.  V.  Stemirt,  91  Ala,  422.  The  court 
properly  allowed  the  juror  motorman  to  be  challenged 
for  cause. — Htrcd  r.  Kuowles,  97  Ala.  578;  N.  O.  &  T. 
R.  R.  Co.  i\  Mosk.  2  South.  360;  Thmnas  v.  Tho  State, 
133  Ala.  144;  Giinter  v.  GramtcHUe  Mfg.  Co.,  18  S.  C. 
263;  Cmtml  of  Go.  Ry.  Co.  v.  Miiclwll,  63  Ga.  173; 
Rollins  r.  Amen,  9  Am.  Dec.  79.  The  court  properly  re- 
fused the  charge  requested  bv  the  defendant. — A.  G.  8. 
Ry.  Co.  V.  Hill,  90  Ala.  71,  ».  c.  93  Ala,  571. 

DOWDELL,  J. — The  complaint  was  suflBcient,  and 
not  open  to  the  demurrer  interposed. — 5  Mavfield's  Dig. 
p.  754,  §  74. 

There  was  no  error  in  excluding  the  answer  of  the 
witness  Emery  that  "heavy  trains  like  that  always  start 
slowly."  In  the  first  place,  the  answer  was  not  respon 
sive  to  the  question  asked.  In  the  second  place,  if  there 
was  error,  it  was  error  without  injury,  as  the  subse- 
ciuent  testimony  of  this  witness  was  in  substance  and 
effect  the  same  as  the  statement  which  had  been  ex- 
cluded. 

That  part  of  the  oral  charge  of  the  court  excepted  to 
by  the  defendant,  and  which  is  made  the  basis  of  assign- 
ment numbered  5,  was  free  from  error.  The  defendant's 
contention  is  that  it  ignortnl  a  phase  of  the  defendant's 
evidence.  The  part  excepted  to,  when  taken  in  connec- 
tion with  other  parts  of  the  oral  charge — and  the  charge 
must  be  taken  as  a  whole  {Dacatur  Car  Wliecl  &  Mfg. 
Co.  V.  Melmffey,  128  Ala.  256,  29  South.  646)— was  un- 
objectionable. 
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The  part  execepted  to,  and  made  the  basis  of  assign- 
ment numbered  6,  was,  after  exception  taken,  modified 
by  the  court,  and,  as  so  modified,  was  relieved  of  the  ob- 
jectionable feature  insisted  on  in  argument. 

The  juror  challenged  by  the  plaintiff  was  at  the  time 
in  the  euipl(\vment  of  the  defendant  company  as  a 
motorman.  The  court  committed  no  error  in  allowing 
the  challenge.  What  was  said  in  Thotnas  v.  State,  133 
Ala.  139,  32  South.  250,  as  to  the  qualifications  of  jurors 
and  the  right  of  challenge  for  cause,  is  applicable  here. 

There  was  no  error  in  refusing  the  written  charge  re- 
questcil  for  the  defendant.  It  was  argumentative,  and 
was  asked,  as  indicated  in  brief  of  counsel  for  defend- 
ant, f(vr  the  purpose  of  answering  an  argument  made  by 
plaintiff's  counsel  to  the  jury.  Moreover,  the  charge,  if 
not  directlv  opposed  to  the  case  of  Ala.  O.  8.  K.  R.  Co, 
V.  Hill,  90*Ala.  71,  8  South.  99,  9  L  .R.  A.  442,  24  Am. 
St.  Kcp.  764;  was,  to  say  the  least,  under  the  principle 
laid  down  in  that  case,  misleading.  The  bill  of  excep- 
tions doc^s  not  purport  to  set  out  all  the  evidence,  and 
it  may  be  that  the  right  of  the  defendant  to  have  the 
plaintiff  examined  by  an  expert  surgeon  was  such  that 
a  denial  of  it  by  the  court,  if  it  had  been  requested, 
would  have  been  reversible  error. 

We  find  no  error  in  the  record,  and  the  judgment  will 
be  affirmed. 

Affirmed. 

Tyson,  C.  J.,  and  Anderson  and  McCleu^vn,  JJ., 
concur. 
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Montgromery  Traction  Company 
r.  Fitzpatrick. 

Damages  for  Ejection  of  Pa^inenger  From  Car, 

(Decided  Feb.  14th,  1907.    43  So.  Rep.  136.) 

1.  Pleading;  Amendment. — Under  the  statute  an  amendment  which 

does  not  work  an  entire  change  of  parties,  or  Introduce  a  new 
cause  of  action,  is  allowable. 

2.  Pleading;  Amendment;  Declaration;   Carrier;  Ejection  of  Pas- 

Hcnger. — The  complaint  originally  alleged  that  plaintiff  was 
wrongfully  eje<*ted  from  defendant's  car,  and  the  amendment 
allowed  was  a  count  alleging  that  while  a  passenger  on  de 
fendant's  car,  plaintiff  applied  to  defendant's  conductor  for 
a  transfer  to  another  line  of  cars  of  defendant,  and  was  given 
a  transfer  so  negligently  torn  off  that  It  could  not  be  used,  and 
by  reason  thereof  would  not  be  received,  and  by  reason  thereof 
plaintiflf  was  ejected  from  said  other  car.  Held,  properly  al- 
lowed. 

3.  Carriers;  Ejection   of  Passengers;  Complaint;  Sufficiency. — The 

complaint  was  not  demurrable,  although  plaintiff  was  not 
entitled  to  recover  for  a  wrongful  ejection,  as  he  had  a  right 
of  action  for  a  breach  of  the  contract  to  carry,  or  for  defend- 
ant's negligence  In  not  issuing  proper  transfer. 

4.  Same;  Election  of  Remedies. — The  fact  that  plaintiflf  ml^ht  have 

sued  for  a  breach  of  the  contract  of  carriage,  did  not  pre- 
clude him  from  suing  In  case  for  negligence. 

5.  Same;  Designation  of  8ert>ant. — A  complaint  alleging  that  owing 

to  the  negligence  of  the  conductor  in  issuing  the  transfer, 
plaintiff,  a  passenger,  upon  tendering  sudi  transfer  to  a  con- 
ductor on  another  of  defendant's  cars,  was  ejected  therefrom 
by  the  conductor  thereof,  sufficiently  designates  the  servant 
or  conductor,  without  naming  him. 

6.  Evidence;  Res  Geate. — One  of  the  defendant's  witnesses  having 

testified  that  the  transfers  were  cut  by  a  mechanical  appli- 
ance, which  always  cuts  a  straight  edge,  It  was  competent 
to  Introduce  In  evidence  a  transfer  issued  simultaneously  with 
that  Issued  to  plaintiff,  as  part  of  the  res  gestae  to  show  how 
the  transfer  would  have  appeared  if  properly  cut  and  to  aid 
In  determining  how  it  was  torn ;  it  appearing  that  such  trans- 
fer was  issued  to  a  companion  of  plaintiff  at  the  time  plain- 
tlff*s  was  issued. 
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Appeal  from  Montgomery  City  Court. 

Heard  before  lion.  A.  I).  Sayrb. 

Action  by  P.  Fitzpatrick  against  the  Montgomery 
Traction  Company.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    AflBrmed. 

RusiTTON  &  Coleman^  for  appellant. — A  complaint 
cannot  be  amended  by  adding  a  new  count  which  either 
changes  the  form  of  action  or  introduces  an  entirely  new 
cause  of  action. — Mahmi  i\  timitlierrnatiy  71  Ala,  56; 
Ala.  Gt,  Southern  R,  R,  Co,  v.  Smith,  81  Ala.  229;  LfOuis- 
viUe  cC  Nashville  R.  R.  Co,  v.  Woods,  105  Ala.  561; 
Cent,  of  Ga.  Ry.  Co.  v.  Foshee,  125  Ala.  199;  Holland 
r.  South'crn  Exprem  Co.,  114  Ala.  128;  Spi^ingficid  Fire 
<Sc  Marine  Ins.  Co.  i\  DcTarnctte,  111  Ala.  248;  Tenn. 
&  Coosa  R.  R.  Co.  v.  Danford  &  ArmMrong,  112  Ala.  80. 

The  face  of  a  ticket  is  the  conclusive  evidence  to  a 
conductor  of  the  terms  of  the  contract  of  carriage  be- 
tween passenger  and  company ;  and  if  it  shows  that  pas- 
senger is  not  entitled  to  continue  on  trip,  the  conductor 
can  expel  or  eject  him  from  train  or  car  in  proper  man- 
ner.—if.  C.  Af.  dc  H.  R.  R.  Co.  V.  FastiT,  134  Ala,  244- 
256-7  and  authorities;  McGvc  &  Friek  v.  Reynolds,  117 
Ala.  413,  419-21  and  authorities;  S.  d  N.  A.  R.  R.  Co. 
V.  Huffman,  76  Ala.  492;  Manning  v.  L.  &  N.  R.  R.  Co., 
95  Ala.  392-394;  .1.  G.  S.  R.  R.  Co.  v.  CmvnichacL  90 
Ala.  19;  Commonwealth  v.  Pouer,  7  Metcalf  596;  41 
Am,  Dec.  465,  note  476-7;  MeGJwe  v.  DrisdaJe,  111  Ala. 
597;  Paul  in  v.  Canadian  R.  R.  Co.,  6  U.  S.  App.  298;  3 
(I  V.  A.  23,  17  L.  R.  A.  800;  Huff(yrd  i?.  Grand  R.  <t  I. 
R.  R.  Co,,  53  Mich.  118;  McKay  t?.  Ohio  R.  Co.^  34  W. 
Va,  65;  9  L.  R.  A.  132;  Yarton  v.  Milwankoe  dc,  R.  Co., 
54  Wis.  234;  41  Am.  Rep.  23;  West  Maryland  R.  Co.  r. 
Storkdale,  83  Md.  245;  MeGlvce  &  Fink  i\  Ca^shin,  40  So. 
Rep.  63.  Transfers  show  contract,  and  unless  author- 
ize passage,  no  liability  for  ejection  by  conductor  on 
second  car. — Kerne  r.  I)e trait  Elec.  R.  Co.,  123  3Iich. 
247,  81  N.  W.  Rep.  1084;  Rradshaw  v.  Sauth  Boston  R. 
Co.,  135  Mass.  407;  46  Am.  Rep.  481-483  and  note; 
Kiley  v.  Chieago  City  R.  Co.,  189  111.  384;  52  L.  R.  A., 
626,  627;  Garrison-  v.  United  R.  dc.  Co.,  94  Md.  347; 
V.  Connor,  78  N.  E.  376;  Nellis'  St.  Ry.  Law,  p.  83. 


Digitized  by 


Google 


'^^•^  OF  ALABAMA.  513 

[Montgomery  Traction  Couii)any  v.  FItzpatrick.] 

JiARK  I).  Brainard,  for  appelU*e. — The  case  should 
be  affirmed  on  the  foUowiiiij  autliorities. — (tcan/ia  R.  & 
E,  V(K  r.  liakrr,  54  S.  E.  (>39;  (Irnlaml  Viti/  R.  R,  V(k 
V.  Vonnor,  78  N.  E.  37(5;  Nellis'  St.  IJy.  Lew',  p.  83, 

SIMPSON,  J.— This  wa.s  an  action  by  the  appellee 
(plaintitt)  ai^ainst  the  appellant  (defendant).  The 
complaint  orijj:inally  had  Imt  one  count,  which  claimed 
damages  because  the  plaintiflF  "was  •  •  •  wrongfully 
ejected  therefrom  (that  is,  from  defendant's  street  car) 
by  the  company's  conductor,  motorman,  servant,  or 
agent  in  charge  of  said  car."  This  complaint  was 
amended,  by  adding  a  count  alleging  that  plaintiff  was 
a  passenger  on  the  defendant's  "Electric  Park  car"; 
that  he  paid  his  fare  and  applied  to  the  conductor  for 
a  transfer  for  himself  and  friend  to  go  out  on  the  Court 
Strei^t  car;  that  the  motorman  of  said  "Ehctric  Park 
cai"  gave  him  the  transfer  ticket,  and  he  did  not  notice 
it  until  it  was  presented  to  the  (^)urt  Street  conductor ; 
that  the  conductor  on  the  Electric  Park  car  had,  in 
•tearing  off  the  transfer,  negligently  or  carelessly  torn 
it,  so  that  the  same  could  not  be  used  to  enable  liim  to 
take  a  continuous  trip;  and  that  said  conductor  (m  said 
Court  Street  car  "did  eject  plaintiff  therefrom  by 
reason  of  said  tiansf^r  being  so  negligently  torn."  The 
defendant  objected  to  the  filing  of  said  amendment, 
moving  to  strike  it^  and  also  demurn^l  to  it,  all  of 
which  the  court  overruled. 

It  is  insisted  by  the  appellant  that  this  was  a  depart- 
ure from  the  cause  of  action  as  alleged  in  the  original 
count.  Our  statute  on  the  subject  of  amendments  is 
very  ]ilK*ral,  and  the  construction  placed  upon  it  by  this 
court  i>!  that  any  amendnu^nt  may  be  allowcnl  which  does 
not  make  an  entire  change  of  parties  or  an  entirely  new 
cause  of  action. — Crutral  of  Ga,  Rii.  r.  Fosher,  125  Ala. 
Ala.  199,  222,  225,  27  South.  1006;  Mohr  r.  Leml(\  69 
Ala.  180,  182,  183;  Crinim\s  Adm'r  r.  Vnurfonl,  29  Ala. 
626.  In  the  Mohr  Ca^se,  supra,  strips  is  laid  upon  the 
fa<t  that,  although  the  libel  charged  in  the  original 
complaint  attacked  the  solvency  only  of  the  plaintiff, 
and  the  one  in  the  amendment  touched  his  integrity,  yet 
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the  form  of  the  action  remaiiK^  the  same.  In  the 
Foshee  Case,  supra,  the  court  saya :  "So  long  as  counts 
added  by  amendment  set  up  the  same  general  transac- 
tions or  occun-ences  upon  which  the  original  complaint 
relief  for  recovery,  they  do  not  introduce  an  entirely 
new  cause  of  action,  and  are  not  objectionable,  though 
the  form  of  action  may  l)e  changed  by  them,  as  from 
trover  to  case,  or  vice  versa,  or  from  case  to  trespass," 
etc.  And  the  court  says  that  the  cases  cited  "differ- 
entiate the  rule  of  amendments  perscribed  by  the  stat- 
ute as  construed  by  this  court  from  the  rule  against 
departures." — Pxige  335  of  125  Ala.,  page  1015  of  27 
South.  Under  the  latest  construction  of  said  solution  we 
hold  that  the  count  added  by  amendment  was  not  such 
a  departure  as  would  authorize  the  court  to  refuse  to 
allow  it,  or  to  strike  it  out.  The  cases  cited  which  treat 
of  the  effect  of  an  amendment  on  the  statute  of  limita- 
tions, of  course,  raise  «n  entirely  different  question. 

For  the  same  reason  there  was  no  error  in  the  over- 
ruling of  the  demurrers  to  said  second  count.  While  it 
may  be  admitted  that  the  weight  of  authority  is  that 
the  conductor  must  rely  entirely  on  the  ticket  in  deter- 
mining his  action,  and  the  Court  Street  conductor  could 
not  be  guilty  of  a  wrong  for  ejecting  a  passenger  who 
did  not  produce  a  pro])er  transfer  ( Hutchinson  on  Car- 
riers, ?•§  574,  580;  4  Elliott  on  R.  R.  §  1594;  Kilcy  r. 
Chicago  City,  etc.,  189  111.  384,  59  N.  E.  794,  52  L.  R.  A. 
626,  82  Am.  St.  Rep.  460;  Garrisoti  r.  rNitcd  Ry,  Co., 
97  Md.  347,  25  Atl.  371,  99  Am.  St.  Rep.  452;  Rraxhhatr 
V,  So,  Boston  If.  rv>.,  135  Mass.  407,  46  Am.  Rep.  481; 
Keen  v,  Detroit  EJec.  Ry.  Co.,  81  N.  W.  1084,  123  Mich. 
247;  K.  C,  M.  &  B.  R.  R.  Co.  v.  Foster,  134  Ala.  244,  32 
South.  773,  92  Am.  St.  Rep.  25),  yet  all  of  the  authori- 
ties recognize  that,  while  in  such  case  there  may  not  be 
a  right  of  recovery  on  the  ground  of  a  wrongful  ejection, 
yet  there  can  be  a  recovery  for  the  failure  to  fulfill  the 
contract  to  carry,  or  for  the  negligence  of  the  agent  in 
giving  the  wrong  ticket  or  transfr.  The  gravamen  of 
the  second  count  is  the  negligence  of  the  conductor  on 
the  Electric  Park  car  in  tearing  the  transfer,  and  the 
ejection  is  averred  merely  as  the  result  of  such  negli- 
gence.   The  fact  that  the  plaintiff  might  have  sued  for 
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a  breach  of  the  contract  of  carriage  did  not  deprive  him 
of  the  right  to  sue  in  case  for  the  negligence. — Sou.  Ry. 
V.  Jones,  132  Ala.  437,  443,  31  South.  501.  The  con- 
ductor on  said  car  is  sufllciently  designated,  without 
giving  his  name. 

It  is  next  insisted  that  the  court  erred  in  overruling 
the  objections  to  the  introduction  in  evidence  of  the 
transfer  which  was  issued  to  plaintiff's  companicm  at 
the  same  time.  Both  tickets  were  paid  for  at  the  same 
time  by  the  plaintiff,  and,  in  addition,  the  testimony  of 
the  defendant's  employes  was  that  these  tickets  were 
cut  by  a  mechanical  appliance,  which  always  cut  a 
straight  edge.  So  it  was  material  to  admit  the  other 
transfer  to  show  how  the  appliance  cut  the  ticket.  It 
was  competent,  as  a  part  of  the  res  gestea,  to  show  how 
the  ticket  would  have  api)eared,  if  properly  cut,  and,  as 
a  circumstance  to  aid  in  the  determination  of  the  point, 
as  to  how  it  was  torn. 

The  judgment  of  the  court  is  affirmed. 

TYbON^  C.  J.,  and  Haralson  and  Dknson^  JJ.,  concur. 


LiOvemaii  v.  Birmingham  R'y  L.&  P.  Co 

Damages  for  Personal  Injury  to  Person  oji  Traek. 

(Decided  March  2,  19()7.     43  So,  Rep.  411). 

1.  ExecutotH  and  Administrators;  ^Settlement  of  Claim;  Authority; 

Plea. — A  plea  alleging  that  the  administrator  settled  the  claim 
sued  on  is  not  subject  to  demurrer  for  failure  to  allege  that 
the  administrator  re(?eived  a  reasonable  amount  in  satisfac- 
tion of  the  claim  and  that  settlement  was  authorized  by  the 
court,  since  sec.  138,  Code  180(i,  does  not  prohibit  an  admin- 
istrator from  settling  such  claim  without  authority  from 
the  court. 

2.  Release;   Pleading;   Suffieiency. — A    plea   which    alleges   that    a 

certain  sum  was  paid  by  the  defendant  to  the  administrator 
who  accepted  the  same  in  full  discharge  of  the  cause  of  action 
alleged  is  sufficient  as  a  plea  of  release. 
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3.  Names;  Identity.— The  Identity  of  the  administrator,  the  Intes- 

tate and  of  the  cause  of  action  being  shown  a  release  was 
properly  admitted  in  evidence  in  which  the  name  of  the  de- 
ceased was  given  as  "Laurine  Schuleni,"  altliough  the  action 
was  by  the  administrator  of  Lanrine  Schuler. 

4.  Evidence:    Opinion    Evidence;    Competency/. — A    question    which 

goes  beyond  the  fact  testifle<l  to  by  the  witness  and  predicates 
his  opinion  on  other  matters,  calling  for  the  opinion  of  a 
witness  as  to  the  mental  condition  of  the  person  is  improper. 

5.  Release;  Pleading;  Issues;  Evidence;  Adtnissibilitp. — ^The  plea 

was  a  settlement  with  the  administratrix  of  the  deceased ;  the 
replication  alleged  that  the  settlement  was  fraudulent  and  the 
administratrix  Incompetent  to  make  It.  Held,  that  to  prove 
the  averments  of  the  replication  It  is  competent  to  show  that 
the  defendant  had,  before  the  settlement,  offere<l  to  settle  with 
witness,  as  attorney  for  a  much  larger  sum,  which  fact  was 
communicated  to  the  administratrix  before  the  settlement; 
but  not  competent  evidence  on  the  Issue  of  the  liability  of  de- 
fendant. 

6.  Appeul;   Harmless  Error. — The  jury  having  found   for  the  de- 

fendant It  was  error  without  Injury  to  instruct  that  if  defend- 
ant was  not  grossly  at  fault  the  jury  would  be  justified  In  as- 
sessing the  damages  as  low  as  one  dollar ;  although  under  sec- 
tions 2(5  and  27,  Code  ISIHJ,  the  jury  might  assess  such  dam- 
ages as  to  them  might  seen  just  though  the  negligence  was  not 
gross. 

7.  Same;  Instructions. — The  trial   court  will   not   be  reversed   for 

giving  Instructions  asserting  no  proposition  of  law. 

8.  TiHal;  Argumentative  Instructions. — An  instruction  asserting  that 

it  was  the  policy  of  the  law  to  favor  private  settlements;  and 
one  asserting  that  the  jury  would  not  be  justified  in  finding  that 
the  administratrix  conspired  to  defraud  her  grandchild  merely 
because  they  believed  that  she  was  not  of  so\ind  mind,  are  argu- 
mentative and  might  properly  have  been  refused;  the  issue 
being  whether  the  settlement  was  fraudulent  and  whether  the 
administratrix  was  competent  to  make  it. 

9.  Same;  Misleading  Instructions. — A  charge  asserting  that  the  jury 

would  not  be  justified  in  finding  that  the  release  was  not  the 
act  of  the  administratrix,  unless  they  were  reasonably  satis- 
fled  not  only  that  she  was  mentally  weak  but  that  she  was 
mentally  unsound,  and  that  she  did  not  at  the  time  eomi)re- 
hend  the  release  on  account  of  such  mental  unsoundness;  and 
one  asserting  that  the  amount  paid  in  settlement  of  the  re- 
lease was  immaterial  unless  the  jury  were  convIm*ed  that  the 
administratrix  did  not  have  sufficient  mental  capacity  to  make 


Digitized  by 


Google 


149.1  OF  ALABAMA.  517 

[Lovemau  v.  Birmingham  By.  L.  &  P.  Co.] 

the  settleiuent,  or  that  she  conspired  with  defendant  to  de- 
fraud the  distributees  of  the  estate;  and  another  asserting 
that  the  law  does  not  recognize  mere  mental  weakness  as  in- 
capacitating a  pei*Hon  to  liiaKe  a  cx)ntract,  are  each  misleading, 
the  issues  being  the  comi^etency  of  the  administratrix  to  exe- 
cute the  release,  and  whether  or  not  it  was  fraudulent  to  exe- 
cute it. 

10.  Same;  Ignoring  Evidence. — The  Issue  being  whether  a  release 

was  valid  and  there  being  evidence  of  the  mental  incapacity 
of  the  administratrix,  a  charge  asserting  that  the  legality  of  the 
settlement  did  not  depend  on  the  amount  paid  therefor,  but 
that  the  law  recognized  the  right  to  settle  on  such  terms  as 
they  considered  fair  was  erroneous  as  ignoring  the  evidence  in 
the  case. 

11.  Same. — An    instruction    asserting   that   there   was   no   evidence 

that  a  representative  of  defendant  besought  the  administratrix 
to  make  a  settlement  or  attempted  to  prevail  on  her  to  make  it 
was  erroneous  as  invading  tlie  province  of  the  Jury  and  Ignor- 
ing evidence. 

12.  Same;,  Argnumentatire    Instructions. — An    instruction    is   argu- 

mentative which  asserts  that  the  jury  might  consider,  in  de- 
termining whether  the  husband  of  tlie  administratrix  objected 
to  the  settlement,  tliat  he  went  alone  to  the  office  of  the  repre- 
sentative of  defendant,  that  he  witnessed  the  settlement  and 
ratified  it  and  took  no  stei)s  to  avoid  it  until  he  was  sent  for  by 
attorne5's ;  so  also  is  one  asserting  that  the  Jury  In  determining 
whether  the  administratrix  entered  into  a  conspiracy  with  de- 
fendant to  defraud  the  distributees  of  the  estate,  might  con- 
sider that  the  administratrix  was  a  grandmother  of  the  dis- 
tributees, and  that  they  lived  with  her  and  were  supported 
by  her  and  her  husband. 

13.  Same;   Invading   Province   of   Jury. — An    Instruction    asserting 

that  tiie  undisputed  testimony  showed  that  the  administratrix 
executed  a  release  on  account  of  the  death  of  decedent  for  a 
(»ertain  siun  paid  to  her  by  defendant  invade<l  the  i)rovInce  of 
the  jury ;  as  did  one  asserting  that  the  law  presumed  that  the 
administratrix  was  of  sound  mind  and  cai)able  of  executing 
the  release. 

14.  Same. — A  charge  asserting  that  on  account  of  the  release  the 

Jury  must  find  the  verdict  for  the  defendant,  unless  each  juror 
was  satisfied  that  administratrix  and  defendant  colluded  to 
the  fraud  the  distributees,  or  that  she  was  so  mentally,  un- 
sound as  not  to  understand  the  nature  of  the  release,  not  only 
exacts  a  too  high  degree  of  proof  but   is  misleading. 
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15.  Same;  Weighing  Testimony;  Duty  of  Jury. — A  charge  that  the 

jury  is  not  bound  to  accei)t  as  tnio  the  testimony  of  any 
witness  if  they  are  reasonably  satisfied  of  its  truth,  and  in 
weighing  the  testimony  of  the  witnesses  the  jury  are  expectwl 
to  view  the  evidence  in  the  light  of  their  eonnnon  sense  and 
experience  is  erroneous;  as  is  a  charge  calling  the  jury's  at- 
tention to  testimony  without  referring  the  credibility  thereof  to 
them. 

16.  Same;    Argumentative    Instruct  ions  J- — ^An    instruction    that    the 

jury  in  detenhiulng  whether  the  administratrix  was  so  men- 
tally unsound  as  to  be  incapable  of  makiifg  the  release,  might 
consider  the  fact  that  she  talked  with  her  husband  about  her 
settlement  before  she  agreed  to  make  it  and  that  she  talked 
with  others  after  making  the  settlement  was  argumentntive  and 
properly  refused. 

Appeal  from  Jefferson  Circuit  Court. 

Ileiud  b(f(i're  Hon.  A.  A.  Coleman. 

Action  by  Izora  (iriffin,  administrator  of  Laurine 
Schuler,  against  the  Birmingham  Railway,  Light  & 
Power  Company,  revived  in  the  name  of  Morris  Love- 
man,  appointed  administrator  de  bonis  non  on  the  death 
of  Izora  Griffin.  Prcmi  a  judgment  for  defendant,  plain- 
tiff  appeals.    K<*verse<l  and  remanded. 

There  were  four  counts  in  the  complaint,  all  charging 
simple  negligence  except  the  third,  w-hich  chaiged  wan- 
ton or  willful  misconduct.  The  defendant  filed  demur- 
rers to  all  the  counts,  which  were  overruled,  and  then 
filed  a  number  of  pleas,  including  the  general  issue  and 
contributory  negligence,  and  pleas  5  and  6,  which  are  as 
follows:  "(5)  And  the  defendant,  for  further  answer 
to.  each  and  every  count  of  the  complaint  separately  and 
severally,  says  that  after  the  institution  of  this  suit  by 
Izoia  (hiffin  as  administrator  de  bonis  non,  this  defend- 
ant on  the  11th  day  of  August,  and  while  the  said  Izora 
(xriffin  was  the  said  administratrix  de  bonis  non  of  said 
estate,  paid  to  the  said  Izora  Griffln  as  such  adminis- 
tratrix the  sum  of  |500,  which  the  said  Izora  Griffin  as 
such  administratrix  then  and  there  accepted  in  full  set- 
tU^nent,  satisfactiim,  and  discharge  of  the  cause  of  ac- 
tion allegt^l.  (6)  And  the  defendant,  for  further  an- 
swer to  siiid  complaint,  and  to  each  and  every  count 
thereof  separately  and  severally,  says  that  after  the  in- 
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stitution  of  this  suit  by  the  said  Izora  Griffin  as  admin- 
istratrix de  bonis  non  of  said  (^tate,  and  while  she  was 
such  administratrix,  she  executed  and  delivered  to  this 
defendant,  in  consideration  of  $500  i)aid  by  this  defend- 
ant to  the  said  Izctra  (iriffin  as  such  administratrix,  an 
instrument  in  writing  in  words  and  figures  as  follows: 
'State  of  Alabama,  Jefferson  (\mnty:  Know  all  men 
by  these  presents,  that  I,  Izora  Griffin,  as  administra- 
trix of  the  t*state  of  Laurine  Schulern,  deceased,  in  con- 
sideration of  1^500  to  me  in  hand  paid  as  such  adminis- 
tratrix by  the  Birmingham  Kailwaj-,  Light  &  Power 
Company,  the  receipt  whereof  is  hereby  acknowledged, 
do  herej^y  lelejise  and  forever  discharge  the  said  Bir- 
mingham Railway,  Light  &  IN>wer  Company  from  all 
liabilities,  claims,  demands,  and  damages  whatsoever 
accruing  to  me  as  such  administratrix  by  leason  of  in- 
jury to  and  death  of  my  said  intestate,  which  are  by  me, 
in  a  certain  suit  instituted  by  me  against  the  Birming- 
ham Railway,  Light  &  Power  Company  in  the  circuit 
court  of  Jefferson  ccmnty,  allege<l  to  have  been  caused 
on,  to-wit  ,tlie  23d  day  of  May,  1903,  by  negligent  oper- 
ation of  one  of  the  street  cars  of  the  said  Birmingham 
Railway,  Light  &  Power  Company.  In  consideration  of 
the  premises  I  do  heieby  authorize  and  empower  the 
Birmingham  Railway,  Light  &  Power  Company,  its  of- 
ficers, agents  and  attorneys,  to  have  said  suit  hereinbe- 
fore referred  to  and  now  pending  in  said  circuit  court 
dismissed.    Signed  and  st^lcMl  on  August  11,  1904." 

To  the-^e  pleas  the  plaintiff  interposed  the  following 
demurrers :  To  plea  5 :  "Because  said  plea  shows  that 
said  Izora  Griffin  was  acting  in  her  representative  ca- 
pacity as  administratrix  of  said  estate,  and  fails  to  aver 
or  sh«)w  that  said  amount  of  ?500  was  a  fair  or  reason- 
able amount  to  be  paid  by  defendant  or  to  be  received  by 
said  administratrix  in  full  settlement,  satisfaction,  and 
discharge  of  paid  cause  of  action ;  and  said  plea  fails  to 
aver  or  show  tliat  said  s(  ttUnnent  is  authorized  or  rati- 
fied by  a  court  of  competent  jurisdiction."  To  the  sixth 
plea,  the  grounds  assigncnl  to  the  fifth,  with  the  addi- 
tional grounds:  "Said  plea  does  not  show  that  said  in- 
strument in  writing  constituted  any  contract  between 
said  administratrix  and  defendant.     The  plea  fails  to 
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show  accord  and  satisfaction  of  the  claim  sued  on  in 
this  case.  For  aught  that  appears  in  said  plea,  said  in- 
strument may  have  been  delivered  for  some  other  pur- 
pose than  as  a  settlement  of  this  cause  of  action."  These 
demurrers  bcin{2:  overruled,  the  plailitiff  iBled  a  replica- 
tion to  these  pleas,  No.  3,  which  is  as  follows :  "Plain- 
titr  says  that  the  value  of  the  claim  sued  on  was  «:reatly 
in  excess  of  said  amount  of  $500,  and  was  several  times 
xaid  amount,  all  of  which  was  known  to  said  defendant 
and  to  said  Izora  Griffin;  but,  notwithstandin":  said 
knowledge  of  defendant  and  said  Izora  Griffin,  they 
fraudulently  colluded  together  to  defraud  the  distribu- 
tees of  said  estate,  and  in  pursuance  of  said  fraudulent 
collusion  said  |500  was  paid  and  accepted  in  satisfac- 
tion of  said  claim,  and  plaintiff  says  that  no  pait  of  said 
|500  has  come  into  his  hands."  There  was  also  repli- 
cation denying  under  oath  the  execution  of  the  instru- 
ment set  out. 

The  case  was  tried  on  its  merits,  as  well  as  on  the 
ouestion^  v^et  f(  rward  in  pleas  5  and  6  and  in  the  repli- 
cation thereto.  It  was  proposed  to  show  by  the  witness 
Bowman  that  as  an  attorney  for -plaintiff  in  the  cause, 
and  before  the  settlement  made  with  Mrs.  Griffin,  the 
company  had  offered  to  pay  the  said  Bowman  $2,000  in 
settlement  of  the  claim,  and  that  this  offer  came  fiom 
Mr.  Avant,  who  was  claim  agent  or  law^  agent  of  the  Bir- 
mingham Railway,  Light  &  Power  (^(mipany.  On  objec- 
tion to  this  evidence,  the  court  refused  to  permit  it  to 
go  to  the  jury.  And  it  was  further  offered  to  show  by 
the  same  witness  that,  before  Mrs.  Griffin  is  alleged  to 
have  exe(*uted  this  paper.  Bowman  had  communicated 
to  her  the  $2,00)  offer  of  settlement  oi  compromise. 
Soon  after  the  settlem«^nt  referred  to  above  Mrs.  Griffin 
died,  and  Morris  Loveman  was  appointed  administra- 
tor de  boni^  non,  and  the  suit  revived  in  his  name.  There 
waM  somr  evidence  tending  to  show  that  Mrs.  (iriffin 
was  not  in  her  light  mind  at  the  time  of  the  execution 
of  the  accord  and  satisfacti(jn.  There  was  also  evidence 
t(»nding  to  show  that  the  release  and  accord  was  execu- 
ted by  her,  and  that  at  the  time  it  was  execute<l  she  not 
(mly  understood  it,  but  that  she  aNo  insisted  that  the 
funeral  expenses  of  the  intestate  be  paid  by  the  company 
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and  that  the  company  take  care  of  the  other  expenses. 
There  was  a  conflict  in  the  testimony  as  to  whether  the 
j^ervants  of  the  defendant  were  at  fault  in  the  oi)eration 
of  the  car  tliat  killed  the  intestate;  the  tendency  of  the 
plaintiff's  evidence  being  that  no  signals  were  given  and 
that  the  niotorman  in  charge  of  the  car  was  looking  back 
into  the  car,  and  continued  to  do  so  until  just  before 
the  car  struck  the  child,  while  the  tendency  of  the  de- 
fendant's evidence  was  that  the  child  wan  playing  on  the 
curb,  and  just  as  the  car  approached  ran  in  front  of  the 
car,  po  close  that  the  car  could  not  he  checked  in  time  to 
avoid  striking  it.  It  was  admitted  that  Mrs.  (Iriffin  eol- 
lectc  (1  the  fSOO  che(*k  and  that  the  company  paid  the 
funeral  expenses. 

The  C(mrt,  at  the  request  of  the  defendant,  gave  the 
following  written  charges: 

"(1)  There  is  no  evidence  that  ("apt.  Wier  was  the 
agent  or  representative  of  the  defendant  in  effecting  the 
settlement." 

"(3)  There  is  no  evidence  in  the  case  that  the  defend- 
ant bribed,  or  attempted  to  bribe,  its  witnesses." 

"(9)  It  is  the  policy  of  the  law  to  discourage  litiga- 
tion, and  to  favor  and  en(H)urage  the  private  settlements 
of  disput(*s." 

"(13)  The  only  damages  recoverable  for  the  death  of 
Laurine  Schuler  were  such  damages  as  the  jury  might, 
in  their  P(mnd  discretion,  assess  by  way  of  punishing  the 
defendant  for  <*ausing  her  death.  The  law  furnisher  no 
rule  for  the  measurement  of  damages  in  such  a  case, 
and  the  jury  wcmld  be  justifiwl  in  assessing  only  such 
damages  as  the  jury  would  regard  as  a  just  punii^liment ; 
and,  if  the  jury  believe  from  the  evulence  that  tl»e  de- 
fendant's agents  were  not  grossly  at  fault,  the  jury 
would  be  justified  in  assc^ssing  the  damages  as  low  as 
fl,  if  they  believe  such  damages  a  i'-ufticient  punishm(*nt. 

"(14)  The  jury  will  not  be  justified  in  finding  that 
Mrv.  (iriffin  con'-^pired  U>  defrau<l  her  grandchildi*en, 
merely  because  they  believe  J^iie  was  of  stnind  mind." 

"(17)  The  juiy  will  not  be  justified  in  finding  that 
the  release  is  not  the  act  and  d(*<Kl  of  Mrs.  Ciriflin,  un- 
less they  are  reasonably  satisficnl  from  the  evidence,  not 
only  that  she  was  mentally  weak,  but  also  that  she  was 
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mentally  unsound,  and  that  she  did  not,  at  the  time  of 
the  execution  of  the  release,  understand  and  comprehend 
the  release  on  account  of  such  mental  unsoundness. 

"(18)  The  law  does  not  recognize  the  mere  mental 
weakness  or  mere  lack  of  mental  clearness  as  incapaci- 
tating a  person  to  make  a  contract." 

"(20)  There  is  no  evidence  that  ('apt.  Weir  had  any 
selfish  interest  in  making  the  settlement.'' 

"(23)  The.  legality  of  the  settlement  does  not  depend 
on  the  amount  paid  in  settlement.  The  law  recognizes 
the  right  of  parties  to  settle  on  such  terms  as  they  con- 
sider fair." 

"(20)  There  is  no  evidence  in  this  case  tfiat  any  agent, 
officer,  or  representative  of  the  defendant  besought 
Mrs.  (Iriffin  to  make  the  settlement,  or  attempted  in 
any  manner  to  prevail  upon  her,  or  to  persuade  her  to 
make  the  settlement." 

"(30)  In  determining  whether  or  not  Mr.  Griffin  ob- 
jected to  the  settlement,  the  jury  may  consider  the  fact, 
if  they  l)elieve  it  to  be  a  fact,  that  he  went  alime  to  ('ai)t. 
Weir's  office  and  requested  him  to  send  for  an  agent  of 
the  company,  and  also  the  further  fact,  if  they  believe 
it  to  be  a  fact,  that  he  witnessed  the  settlement  and  rat- 
ified and  confirmed  it  in  writing,  and  the  further  fact, 
if  they  believe  it  to  l)e  a  fact,  that  he  made  no  complaint 
of  the  settlement  and  took  no  steps  to  avoid  it  until  he 
was  sent  for  by  the  lawyers.'' 

"(35)  The  amount  paid  in  settlement  of  the  claim  is 
immaterial,  regardless  of  whether  you  consider  the 
amount  large  or  small,  unless  you  are  reasonably  con- 
vinced that  Mrs.  (Iriffin  did  not  have  sufficient  mental 
capacity  to  make  the  settlement,  or  that  she  conspired 
with  the  defendant  to  defraud  the  distributees  of  the 
estate. 

"(3(5)  I  charge  you,  gentlemen  of  the  jury,  that  the 
undisputed  testimony  shows  that  Izora  (Iriffin,  as  ad- 
ministratrix de  iMjnis  non  of  the  estate  of  Laurine  Schil- 
ler, d(H»eased,  execute<l  a  release  to  the  defendant  of  all 
damages  r(M*ovcrable  on  account  of  the  death  of  said 
Laurine  Schuler,  on  account  of  |n03  paid  to  hei  by  the 
defendant. 
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"(37  The  law  premimes  that  Izora  Griflftn  was  of 
»SOun(l  mind  and  that  she  was  capable  of  making  the  con- 
tract or  release  in  evidence." 

"(39)  I  charge  you,  gentlemen  of  the  jury,  that  the 
undisputed  testimony  shows  that  Izora  Griffin,  as  ad- 
ministratrix de  bonis  non  of  the  estate  of  Laurine  Schu- 
ler,  deceased,  executed  a  lelease  to  defendant  of  all  dam- 
ages recoverable  on  account  of  the  death  of  said  Laurine 
Schuler  in  consideration  of  $500  paid  to  her  by  the  de- 
fendant. And  I  charge  you,  further,  that  although  you 
nmy  believe  that  the  defendant  was  liable  in  damages 
on  account  of  the  death  of  Laurine  Schuler,  you  must, 
on  account  of  the  executicm  of  said  release  and  the  pay- 
ment of  said  sum  of  nu)ney,  And  a  verdict  for  the  de- 
fendant, unless  the  jury  and  each  member  of  the  jury 
are  reasonably  satisfied  from  the  evidence  that  the  said 
Izora  Griffin  and  the  defendant  fraudulently  colluded 
together  to  defraud  the  distributees  of  the  estate  of  Lau- 
rine Schuler,  or  that  the  said  Izora  Griffin  was,  at  the 
time  of  the  execution  of  such  release,  so  mentally  un- 
sound as  that  she  did  not  understand  and  comprehend 
the  nature  and  effect  of  said  release.  And  I  charge  you, 
further,  that  the  burden  is  on  the  plaintiff  to  reason- 
ably satisfy  the  jury,  by  a  preponderance  of  the  evi- 
dence, either  that  there  was  such  collusion  or  mental 
unsoundness. 

"(40)  The  jury  are  not  bound  to  accept  as  true  the 
testimony  of  any  witness,  if  they  are  not  reasonably 
convinced  of  its  truth.  And  in  weighing  the  testimony 
of  witnesses  and  in  deciding  cases  the  jury  are  expected 
to  view  the  evidence  in  the  light  of  their  experience  and 
common  sense." 

"(45)  In  determining  whether  or  not  Mrs.  Griffin  en- 
tercHl  into  a  conspiracy  with  the  defendant  to  defraud 
the  distributees  of  Laurine  Schuler's  estate,  the  jury 
may  consider  that  Mrs.  Griffin  was  the  grandmother  of 
the  distribut(H^s,  that  the  distributees  liv(*d  with  her  and 
had  lived  with  her  for  f<mr  years,  that  the  distiibutees 
were  supported  by  her  and  her  husband,  and  that  she 
(Mrs.  Griffin)  wjis  in  her  last  illness. 

"(46)  In  determining  whether  or  not  Mrs.  Griffin 
was  so  mentally  unsound  as  to  be  incapable  of  making 
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the  contract  of  release,  the  jury  may  consider  the  facts 
that  she  talked  with  her  husband  many  times  about  the 
settlement  before  she  aj2;rced  to  make  it,  and  may  con- 
sider the  fact,  if  they  believe  it  to  be  a  fact,  that  she  put 
the  numey  in  her  i)urse. 

"(47)  In  determining  whether  or  not  Mrs.  GriflBn 
was  so  mentally  unsound  as  to  be  incapable  of  making 
the  contract  of  release,  the  jury  may  consid(^r  the  fact 
that  she  talked  with  her  husband  many  times  about  the 
settlement  before  she  agreed  to  make  it,  and  may  con- 
sider the  fact,  if  they  believe  it  to  be  a  fact,  that  she 
told  Mrs.  Sholl  shortly  afterwards  that  she  liad  made 
the  settlement." 

"(49)  In  deterniining  whether  or  not  Mrs.  Griffin  was 
so  mentally  unsound  as  to  be  incapable  of  making  the 
contract  of  release,  the  jury  may  consider  the  fa<'t  that 
she  talked  with  her  husband  many  times  alK)ut  the  set- 
tlement before  she  agreed  to  make  it. 

"(50)  In  determining  whether  or  not  Mrs.  Griffin  was 
so  mentally  unsound  as  to  be  incapable  of  makincr  the 
contract  of  release,  the  jury  may  consider  the  fact  that 
sh^^  talked  with  her  husband  many  times  about  the  set- 
tlement before  she  agreed  to  make  it,  and  may  considc 
tlie  fact,  if  they  believe  it  to  be  a  fact,  that  she  declined 
to  execute  the  contract,  unless  the  defendant  would 
agree  to  pay  the  funeral  expcns(>s  of  the  child." 

R()w:\rAN,  Harsh  &  Beddow.  for  appellant. — The  Hth 
])l(a  doe^  not  state  a  good  defense  and  the  demurre»* 
yiioiild  have  been  sustained  thereto. — Fish  r.  Millrr,  o 
Tjiige  (N.  Y.)  26.  The  court  improperly  sustaincMl  de- 
murrers to  several  of  plaintiff's  replications  to  defend- 
ant's 5th  and  (>th  pleas. — Fdh^yuin  r.  Ijarscn,  37  L.  R. 

A.  207;  Watkinfi  r.  Hrant,  46  Wis.  419.  The  name  Lau- 
rine  Schulern  is  not  idem  sonant  with  Laurine  Schuler. 
—Loith  V.  The  i^fatr,  132  Ala.  26;  Xohle  r.  The  i<tatc. 
139  Ala.  90;  Kirk  r.  Si(ft/(\  6  Ala.  681;  Ontrs  r.  fVcw- 
(Iniard,  87  Ala.  734;  Jrwohs  r.  T^hr  Htafr.  61  Ala.  488. 
The  nam(*s  not  being  idem  sonans  the  release  should  not 
have  l>een  admitted  in  evidence. — J  ones  v.  Prrhlrs,  130 
Ala.  269;   Wanur-^milr!/  (Vi.  r.  C<H>pn\  131  Ala.  297; 

B.  7?.  rf  P.  Co.  r.  Branmm,  132  Ala.  431;  Goher  i\  The 
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Htatc.  The  witness  was  coinpeteiit  to  give  his  opinion 
as  to  whether  Mrs.  (Trillin  was  in  lier  right  mind  and 
should  have  been  allowed  to  do  so. — Ford  v.  Tlie  State, 
71  Ala.  397 ;  5  Mayfield  Digest  p.  534.  It  was  permissi- 
ble for  plaintiff  to  show  that  shortly  l)efore  the  settle- 
ment in  question  defendant  had  offered  to  settle  this 
claim  with  plaintiff's  attorney  for  |2,000.00  and  that 
the  offer  had  been  declined. — Hushvu  r.  MUwaukm  R. 
R,  Vo.,  56  Wis.  335;  Falconio  v.  Larsen,  supra.  The 
court  erred  in  giving  charge  13  for  the  defendant. — 
James  i\  R.  d  D.  R.  R,  (V>.,  92  Ala.  237.  Charge  39 
should  have  been  refused. — i^owtlwrn  Ry,  Co,  t\  Riddle, 
126  Ala.  244;  M(x>re  v.  Heineka,  119  Ala.  627;  Torrey 
v.  Rcrney,  li3  Ala.  496.  Charge  40  was  bad. — Kc7/Vcm%s 
Co.  r.  HutvhinHon,  40  South.  115.  Charge  48  shcmid  not 
have  been  given. — 16  A.  &  E.  Ency.  of  Law,  pp.  562-3. 
C(mngel  discuss  other  assignments  of  error  but  cite  no 
authority. 

TiLL]MAN,  (tRubb,  Bradley  &  MoRROW,  for  appellee. 
— The  peisonal  representative  of  a  decedent  may  settle 
and  discharge  any  cause  of  action  for  and  on  account  of 
the  death  of  the  decedent. — Loyan  v.  Central  Iron  & 
Coal  Company,  139  Ala.  548.  Pleas  of  accord  and  sat- 
isfaction are  liberally  construed  and  are  upheld  al- 
though infonnal. — 1  Ency.  P.  &  I\  79.  The  money  hav- 
ing been  paid  to  personal  representatives  it  is  wholly 
immaterial  whether  or  not  the  estate  ever  realizKl  or 
enjoyed  th**  sum  and  whether  or  not  the  present  plain- 
tiff could  recover  it  by  rea>;ou  of  the  insolvency  of  the 
principal  or  her  sureties. — Harrison  i\  AlaJmma  M id- 
land  R.  R.  Co.,  40  South.  294.  To  disaffirm  the  contract 
the  amount  paid  thereunder  must  be  refunded. — Harri- 
son r.  Ala,  Mid.  R,  R.  Co.  supra.  The  witness  war?  not 
qualified  to  speak  as  to  the  mental  condition  of  Mrs. 
(friffln  and  the  court  properly  disiillowed  it. — Dominick 
V.  Randolph,  124  Ala.  557.  It  is  the  policy  of  the  law 
to  favor  an  amicable  adjustment  of  differences  and  it 
encourages  such  adjustment  by  excluding  offers  to  that 
end  when  the  negotiations  failed. — (rihhs  r,  Wriyht,  14 
Ala.  467;  Alcrandrr  r,  Wherlrr,  69  Ala.  341;  Fcihlc- 
m<in  r.  Insnrwnce  Company,  108  Ala.  198;  Matthews  v. 
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F(irr('l  140  Ala.  308;  16  Cyc.  p.  946;  2  Wiginore  on  Evi- 
dence, §  1061.  Applying  the  principles  settled  in  the 
following  cases  it  will  he  seen  that  the  court  will  not 
be  put  in  eiror  for  the  giving  of  the  charges  asked  by  de- 
fendant.— MrVutcham  v.  Loggim,  109  Ala.  457; 
Srhaungut  v.  I'drU^  93  Ala.  302;  t^teed  v,  Kjimcles,  97 
Ala.  573;  A.  G.  H.  li.  R.  Co.  v.  Hill.  93  Ala.  514;  E.  T. 
y,  d  (L  R.  R,  Vo,  r.  Beavvr,  79  Ala.  216;  Wadsxcarth  r. 
M'iUiium,  101  Ala.  2i)i',  Payne  v.  Crairford,  97  Ala.  604. 
Contractual  capacity  and  testamentary  capacity  are  de- 
termined by  the  same  rules  and  tests. — Coleman  t\  Rob- 
inson,  17  Ala.  85;  4  ^layf.  p.  1140.  A  preponderance  of 
evidence  is  required  to  reasonably  satisfy  the  jury. — 
Rattles  r.  Tallmou,  96  Ala.  403;  Thompson  i\  Railroad 
Co,,  91  Ala.  496;  /iir.  T/.  Rj/.  Co.  v.  Hale,  90  Ala.  8;  lVt7- 
kinson  i\  ^earey,  76  Ala.  186;  /^tr.  Fire  Brick  ^Vorks 
r.  Allen,  86  Ala.  185;  Railroad  Co.  v.  Jones,  83  Ala.  376. 

HARALSON,  J. — We  notice  only  the  assignments  of 
error  insiste<l  on,  the  first  (hf  which  is,  that  the  court 
errwl  in  overruling  the  plaintiff's  demurrer  to  the  fifth 
plea.  That  demurrer  proceeds  up(m  the  objection,  that 
the  plea  does  not  aver  or  show,  that  the  1)^500.00,  alleged 
thertnn  to  have  been  paid  by  defendant  in  satisfaction 
and  discharge  of  the  cause  of  actiim  in  this  case,  was  a 
fair  and  reasonable  amount  to  be  paid  and  received  in 
satisfaction  of  said  claim,  and  fails  to  aver  and  show 
that  said  settlenu^nt  was  authorized  or  ratified  by  a 
<(mrt  of  comi)etent  jurisdictiim.  The  demurrer  cannot 
be  sustained.  Section  138  of  the  Code  of  1896  author- 
izes an  executor  or  administrator,  by  the  authority  of 
the  probate  court  to  compromise*  or  settle  a  doubtful  or 
bad  claim  du<*  the  estate,  but  does  not  prohibit  the  ex- 
ecutor or  administrator  from  settling  such  a  claim, 
without  the  authority  of  the  court.  That  swtion  and 
the  authority  of  the  court  to  authorize  such  settlement, 
is  for  the  greater  security  of  the  executor  or  adminis- 
trator.—/.or/a  m  r.  C.  /.  cfc*  r.  To.,  139  Ala.  549,  556,  36 
South.  729.' 

The  pl(»a  allege  s  in  the  mofet  explicit  terms  that 
1500.(10  was  paiel  by  defendant  to  the  administrator,  the 
original  plaintiff,  and  that  she  accepted  the  same,  w-hile 
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she  was  administratrix  of  the  estate  of  her  intestate, 
^4n  full  settlement,  satisfaction  and  discharge  of  the 
cause  of  action  allegtHl."  If  the  facts  there  alleged, 
without  more,  are  sustained,  the  present  plaintiff  would 
Ik*  without  a  cause  of  action. 

What  has  bin^n  said  as  to  the  demurrer  to  this  plea, 
applies  with  ecjual  foice  to  the  demurrer  to  the  sixth 
plea. 

Waiving  consideration  as  to  whether  the  name,  Lau- 
dine  Schulern  is  idem  sonans  with  Laurine  Bchuler,  it 
may  be  said  that  the  real  (question  involved  is  not  one 
of  idem  sonans  but  of  identity  of  person,  of  whose  es- 
tate Izora  (iriffin  was  the  administratrix  in  chief.  The 
plea  leaves  no  doubt  in  the  mind,  that  it  was  the  (^^tate 
of  Laurine  Schuler,  deceased,  that  is  referred  to.  The 
estate  of  no  other  peison  is  referred  to  in  the  pleadings; 
Izora  (Iriffin  was  the  administratrix  of  no  other  estate, 
and  the  instrument  set  (mt  in  plea  6  fully  identifies  the 
cause  of  action,  the  court  in  which  it  is  pending,  the 
death  of  the  intestate,  the  injuries  complained  of,  and 
the  character  in  which  the  administratrix  acted  in  ex- 
ecuting the  rehase.  The  error  assigned  is,  that  the 
court  erred  in  admitting  the  release  in  evidence,  and 
all  the  evidence  affirmatively  shows  the  identity  of  the 
prsonal  representatives  and  of  the  intestate  and  the 
cause  of  action. 

The  (question  propounded  to  the  witness  calling  for 
bis  epinion,  as  to  the  mental  condition  of  Mrs.  Griffin, 
went  l>eyond  the  fact  testified  to  by  the  witness,  and 
predicated  the  opinion  of  the  witness  upon  other  mat- 
ters not  testified  to  by  him,  and,  therefore,  the  objection 
was  properly  sustained. 

The  testimony  as  offered  by  the  witness,  Bowman, 
was  competent  under  the  issue  presented  by  replication 
3  to  pleas  5  and  6,  as  tending  to  pri  ve  the  averments  of 
the  replication.  When  thus  admitted,  it  should  not  be 
considered  by  the  jury  on  the  issue  presented  by  the  gen- 
eral issue  to  the  complaint,  as  admitting  a  liability  on 
the  part  of  the  defendant,  for  the  injury  sought  to  be 
recovered  for. 

It  may  be  that  the  thirteenth  charge  for  the  defend- 
ant was  bad  in  employing  the  words  '-grossly  at  fault." 
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Negligence  short  of  being  gross  under  se<»tion  26  or  27 
of  the  Code  of  1896  would  justify  the  imposition  of  dam- 
ages such  as  the  jury  might  deem  just  in  their  discre- 
tion  to  assi^ss.  If  the  charge  is  misleading,  in  placing 
one  dollar  as  the  mea*surement  of  punishment  for  the 
killing  of  the  plaintiff's  intestate,  when  the  fault  is  not 
gross,  that  was  error  without  injury  since  the  jury  found 
in  favor  of  the  defendant. 

Charges  1,  3  and  20,  given  for  defendant,  assert  no 
proposition  of  law  and  might  have  been  refused  on  this 
account,  but  the  giving  of  such  charges  will  not  con- 
stitute reversible  error. 

Chaiges  9  and  14,  given  for  defendant,  are  argument- 
ative and  for  this  reason  shcmld  have  been  refused,  al 
though  for  giving  them  we  do  not  reverse  the  judgment. 
Charge  17  is  confusing  and  misleading  and  should  have 
been  refused. 

Charges  18  and  35,  given  for  defendant,  are  mislead- 
ing, but  this  does  not  constitute  reversible  error. 

Charge  23  invades  the  province  of  the  juiy  and  ig- 
norc**^  other  evidence  in  the  case,  and  should  have  l)e(^n 
refused. 

(^harge  26  invades  the  province  of  the  jury  and 
should  have  been  refused. 

Charges  30  and  45,  given  for  defendant,  are  argument- 
ative, and  while  we  do  not  reverse  the  trial  court  foi 
giving  argumentative  charges,  the  charges  should  not 
have  Ikh^u  given. 

Charge  36,  given  for  defendant,  is  invasive  of  the 
province  of  the  jury  and  (M]uivalent  to  the  affirmative 
charge  for  defendant  on  phas  5  and  6,  and  the  court 
committed  reversible  error  in  giving  it. 

Charge  37,  given  for  the  defendant,  in  view  of  the  fact 
that,  there  is  evidence  tending  to  show  mental  incapac- 
ity on  the  part  of  Mrs.  (xiifftn  at  the  time  the  release 
was  signed,  is  bad  and  should  have  been  refused. 

Of  charge  39,  given  for  defendant,  suffice  it  to  say,  it 
exacts  a  too  high  degree  of  proof  and  is  otherwise 
vicious.— Carfrr  r.  FuUjhnm.  134  Ala.  238,  32  South. 
684;  aSV>.  Kfi.  Vo.  r.  Riddle,  126  Ala.  244,  28  South.  422, 
and  cases  there  cited. 
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Charge  40  should  have  been  refused. — SlosS'ShcffieUl 
HUel  &  Iran  Co.  v.  Hutchinson,  144  Ala.  221,  40  So. 
Rep.  115. 

(^harKes  46,  47,  49  and  50,  assume  as  a  fact  that  Mrs. 
Griffin  talked  with  her  husband  about  the  settlement, 
without  referring  the  eredibility  of  the  evidence  to 
the  jury,  and  the  charges  are  also  argumentative;  the 
court  erred  in  giving  them. 

For  the  errors  indicated  the  judgment  of  the  circuit 
court  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 

Tyson^  C.  J.,  and  Simpson  and  Denh)n%  JJ.,  concur. 


Johnson  V.  Birniingrhani  Railway 
L.  &P,Co. 

Action  far  UammjeH  for  Death  af  Person  aft  Track. 

(Decided  Feb.  5th,  1907.     43  So.  Roi>.  33.) 

y Cffligenve ;  Pleading;  Complaint. — ^A  complaint  which  avera  neg- 
ligence in  general  terms,  and  then  attempts  to  set  ont  the 
particular  acts  constituting  the  negligence,  without  more,  is  de- 
murrable, unless  the  acts  so  specified,  in  themselves,  constitute 
negligence  as  a  matter  of  law. 

Railroads;  Persons  on  Track;  Death;  Complaint. — A  complaint 
which  avers  that  the  cai*s  were  negligently  operated,  in  that, 
though  the  night  was  dark,  they  did  not  have  a  sufflcnent  head- 
light and  were  run  rapidly,  which  negligence  proximately 
caused  the  Intestate's  injuries  and  death,  does  not  contain  alle- 
gations constituting  negligence  as  a  matter  of  law,  and  is 
demurrable. 

Pleading;  Pleas;  Objections;  Waiver. — Where  an  objection  Is  not 
raised  by  demurrer  that  the  pleaded  acts  of  contributory  neg- 
ligence were  alleged  in  the  alternative,  objection  thereto  is 
waived. 

Negligence;  Discovered  Pent;  Contributory  Negligence. — Counts 
which  allege  negligence  of  defendant's  servants  after  the  dis- 
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covery  of  the  peril  of  the  intestate,  are  counts  in  simple  neg- 
ligence, and  subject  to  pleas  of  contributory  negligence. 

5.  Same;  Contributory  NegUocncc:  Knowledge  of  Peril, — Contrib- 
utory negligence  when  pleaded  as  a  defense  to  a  complaint 
which  counts  on  defendant's  negligence  after  diK<H)very  of  the 
peril,  must  show  that  the  negligent  act  of  the  person  Injured, 
was  committed  by  him  with  knowledge  of  his  i)eril. 

0.  RailroadH;  PerHoris  on  Track;  TrenpasHers ;  Discovery  of  Peril: 
Evidence. — ^The  evidence  in  this  case  examined  and  held  iu- 
•  sufficient  to  Justify  a  finding  that  decedent  was  crossing  or 
walking  down  tlie  track  or  laying  thereon  at  the  time  of  the 
accident,  or  that  the  motormau  had  actual  knowledge  of  in- 
testate's peril  in  time  to  have  avoided  the  injury  by  the  exercise 
of  preventive  effort. 

7.  Same. — ^A  railroad  company  is  not  liable  for  the  death  of  a  person 

killed  by  a  car  while  trespassing  on  the  right  of  way  at  night, 
unless  it  is  shown  that  the  motonnan  had  actual  knowledge  of 
his  peril  and  could  have  avoided  the  same. 

8.  Same;  Pleading;  Burden  of  Proof. — The  plea  of  the  general  issue 

or  not  guilty,  as  an  answer  to  a  complaint  for  killing  inteetate. 
a  trespasser  on  the  track,  puts  in  issue  all  the  material  alle- 
gations of  the  compTaint,  including  the  allegation  of  the  dis- 
covery of  intestate's  peril  by  defendant's  motorman  in  time  to 
have  avoided  the  accident,  by  the  employment  of  preventive 
effort  and  the  failure  to  employ  the  same,  and  cast  the  burden 
on  the  plaintiff  of  proving  such  allegations. 
0.  Appeal;  Exclusion  of  Evidence:  Prejudice. — Where  witnesses  had 
testified  to  the  locality  and  its  surroundings,  and  as  to  the 
houses  etc.,  there  about  the  jjlaintiff  was  not  prejudiced  by 
being  prevented  from  pit)ving  that  there  was  a  village  there. 

Appeal  from  JcflFerson  (Mrciiit  Court. 

Uecird  before  Hon.  A.  A.  Coleman. 

Action  by  J.  H.  Johnson,  as  administrator  of  (Miarles 
F.  Bridgeman,  deceased,  against  the  Birmingham  Kail- 
way,  Light  &  Power  Company,  to  recover  damages  for 
defendant's  alleged  negligence  in  causing  the  death  of 
plaintiff's  intestate.  From  a  judgment  for  defendant, 
plaintiff  appeals.     Aflftrmed. 

The  first  count  was  for  willful,  wanton,  or  intentional 
negligence.  The  second  and  third  counts  were  in  sim- 
ple negligence.  The  fourth  (*()unt  sufficiently  appears 
from  the  opinion.  It  is  deenuMl  unnwi^sary  to  s(*t  out 
any  of  the  counts  of  the  complaint,  as   they   are  sufB- 
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cientlj'  discussed  in  the  opinion.  After  defendant's  de- 
mur! ers  were  overruled  to  these  counts,  defendant 
pleadtHl :  ( 1 )  The  general  issue.  ( 2 )  "For  further  plea 
and  answer  tt>  the  second  and  third  counts  of  the  com- 
plaint, severally  and  separately  says  that  plaintiflF's  in- 
testate was  himself  guilty  of  negligence  which  proxi- 
mately contributed  to  his  injuries  and  death,  in  this: 
Plaintiff's  intestate  negligently  remained  on  said  track, 
in  dangerous  proximity  to  the  car  or  tiain  then  and 
there  approaching,  after  the  discovery  by  defendant's 
servants  or  agents  in  charge  of  the  said  car  or  train  of 
the  peril  of  plaintiff's  intestate.  (3)  To  the  second 
and  third  counts  of  the  complaint,  separately  and  sev- 
erally, defendant  says  that  plaintiff's  intestate  was  him- 
self guilty  of  negligen(*e  which  pioximately  contributed 
to  his  injuries  and  death,  in  this;  plaintiff's  intestate 
negligently  went  or  n(*gligently  remained  cm  said  track 
without  looking  or  listening  for  the  train  then  and  there 
approaching;  or  in  this:  plaintiff's  intestate  negligently 
went  or  negligently  remained  on  said  track  when  the 
said  train  which  collided  with  him  was  in  dangerous 
proximity  to  him,  after  having  discovered  that  such 
tiain  was  in  dangerous  proximity;  or  in  this:  plaintiff's 
intestate  negligently  went  or  negligently  remained  on 
said  track  after  having  negligently  failed  to  ascertain 
the  approach  of  said  train."  Demurrers  were  intor- 
pos(Hl  as  follows:  To  the  second  plea:  "Because  one 
of  the  counts  which  said  plea  purports  to  answer 
charges  defendant  with  wantonness  or  intentional 
wrong.  (2)  Contiibutory  negligence  is  no  answer  to 
wanton  or  intentional  wrong.  (3)  Said  plea  is  confused 
as  to  what  part  of  the  complaint  it  purports  to  answer." 
And  to  the  third  phni :  "Because  the  plea  is  uncertain 
and  indefinite.  It  does  not  app(*ar  with  sufficient  cer- 
tainty whether  intestate  negligently  remaincxl  on  said 
track."  And  to  the  s(H*ond  plea  in  so  far  as  it  puriK)rt.s 
to  answer  the  sc*(*(md  and  third  corrnts  all  the  above 
grounds,  and  in  addition  thereto:  "B(H*ause  it  appears 
from  the  ^XH'oud  count  that  the  negligence  c(ninted  on 
was  subsKjU'^nt  to  the  discovery  of  intestate's  peril,  and 
that  same  was  the  proximate  cause  of  his  injuries.  Be- 
cause said  plea  is  no  more  than  a  denial  of  a  material 


Digitized  by 


Google 


532  SUPREME  COURT  tvol. 

[Johnson  v.  Birmingham  Railway  L,  &  P.  Co.] 

part  of  said  count.  Because  it  does  not  appear  that  in- 
testate had  reasonable  opportunity  to  extricate  himself 
from  said  peril  after  same  was  discovered  as  aforesaid." 
All  the  alM>ve  ^ronnds  of  demurrer  were  separately  filed 
to  the  third  plea  as  an  answer  to  the  sei*ond  and  third 
counts  of  the  complaint.  The  evidence  is  set  out  in  the 
opinion  of  the  court,  as  are  the  questions  reserved  on 
objection  to  evidence. 

PiNKNBY  Scott,  and  Bowman,  Harsh  &  Beddow,  for 
appellant. — The  4th  count  of  the  complaint  is  not  sub- 
ject to  demurrer. — Gla^ns  v,  M.  C.  R.  R,  (V>.,  94  Ala. 
587;  H.  A,  &  B.  R.  R,  Co.  i\  Rohhins,  124  Ala.  117;  Bir- 
mwffJiani  Ry.  rf  Elcr,  Co,  v.  City  titahles,  119  x\la.  621. 
The  facts  are  stated  from  which  defendant's  duty  to  act 
sprang  and  it  was  only  nei*essary  to  aver  generally  the 
negligent  failure. — En^slei/  Ry.  Co.  v.  Chnnninff,  93  Ala. 
26;  M.  d  M.  Ry.  Co.  v.  CrenifMw,  65  Ala.  567;  L.  d  N. 
R.  R.  Co.  V.  Marhury,  125  Ala.  637;  ArmMrony  v.  Mont- 
yomery  Ht.  Ry.,  123  Ala.  224.  The  demurivr  to  the  2nd 
plea  should  have  been  sustained. — L.  &  N.  R.  R.  Co.  v. 
BroinK  121  Ala.  227.  Plea  3  was  bad  and  the  demur- 
rer should  have  l)een  sustnininl. — H.  A.  <&  B.  R.  R.  Co. 
V.  Du^fotihem/,  94  Ala.  418;  Amlrnrs  r.  Black,  88  Ala. 
294;  Hunter  v.  Ror/trs,  50  Ala.  283;  C.  of  (}.  Ri/,  Co.  r. 
Foshce,  125  Ala.  218;  M.  iG  C.  R.  R.  Co.  r.  Martin^  30 
South.  830;  C.  of  d.  Ry.  Co.  v.  Lamh,  124  Ala,  172.  The 
court  should  have  allowcnl  proof  as  to  whether  the  scene 
of  the  accident  was  a  village. — §  3443,  (\Kle  1896,  and 
authorities  there  cited.  This  diffiMence  applies  to  cars 
operate<l  by  electricity. — L.  &  N.  R.  R.  Co.  v.  AucJuyrn, 
114  Ala.  492.  The  jury  is  entith^l  to  infer  that  the  per- 
son charged  with  negligence  or  wnmg  was  aware  of  the 
danger  upon  the  various  facts  statcnl  in  this  ease. — 
i<outheni  Ry.  Co.  v.  Kus}^  122  Ala.  486;  B.  R.  rf  E.  Co. 
V.  Smith,  121  Ala.  355;  Rohinson  Mbminy  Co.  %\  Tollu 
wr,  31  South.  519;  SoutJicni  Ry.  Co.  v.  Kh^Jtmi,  136 
Ala.  191;  C.  of  G.  Ry.  Co.  r.  Partridge,  136  Ala.  587. 
Under  the  facts  in  this  case  the  question  of  negligence 
w^as  for  the  jurv. — Holwc.^  r.  B.  K.  R.  R.  Co.,  140  Ala. 
215;  MoiUo7i  t\  L.  rf  N.  R.  R.  Co.,  128  Ala.  539. 
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Tillman^  Orubb^  Bradley  &  Morrow^  for  appellee. 
— The  court  properly  sustained  the  demurrers  to  the 
4th  count.  It  cannot  be  contended  that  the  allegations 
therein  constituted  negligence  as  a  matter  of  law. — 
t<nxet  V.  Bir,  liy.,  L.  d  P.  Co.,  39  South.  67.  Failing  to 
state  a  cause  of  action  the  sustaining  of  the  demur- 
rer to  the  count  was  error  without  injury. — Bullock  v, 
Coleman,  136  Ala.  610.  Counts  2  and  3  showed  that 
plaintiff's  intestate  was  a  trespasser  on  plaintiff's  track. 
—Ensley  v.  Clienmimj,  93  Ala,  26.  Pleas  2  ajid  3  filed 
thereafter  are  sufficient. — C*.  of  O.  Ry,  Co.  v.  Foshee,  125 
Ala.  199.  The  court  properly  gave  the  affirmative  charge, 
— C.  of  G.  Ry.  Co,  V.  Foshcc,  supra;  SoutJiem  Ry.  Co. 
i\  Shelto)i,  136  Ala,  191;  Gla^ss  v.  M.  &  C.  R.  R.  Co.,  94 
Ala.  588;  A'aiy;  r.  A.  G.  «.  R.  R.  Co.,  96  Ala.  267;  G.  P. 
R.  R.  Co.  V.  Rms,  100  Ala.  492;  Tonney  v.  C.  of  G.  Ry. 
Co.,  129  Ala.  523. 

DOWDELL,  J.— The  fourth  count  of  the  complaint, 
to  which  a  demurrer  was  sustained,  after  averring  in 
general  terms  the  negligent  operation  of  the  car  or  cars 
by  defendant's  servant,  contained  the  following  aver- 
ment :  "And  plaintiff  avers  that  said  car  or  cars  were 
negligently  operated  in  this:  that  it  was  a  dark  night, 
said  car  or  cais  did  not  have  a  sufficient  headlight,  and 
were  being  run  rapidly,  and  said  negligence  proximate- 
ly caused  said  intestate's  said  injuries  and  death,  to  the 
damage  of  plaintiff  as  forc^said."  Where  a  complaint 
in  general  terms  avers  negligence,  and  then  avers  the 
particular  act  or  acts  constituting  the  alleged  negli- 
gence without  more,  unless  such  act  or  acts  in  them- 
selves amount  to  negligence,  the  complaint  is  demurra- 
ble. Neither  of  the  acts  averrcnl  in  the  fourth  count, 
whether  taken  separately  or  together,  can  l)e  said,  as  a 
matter  of  law,  to  constitute  negligence,  and  there  is  no 
averment  that  they  are  done  or  piTformed  in  a  negli- 
gent manner. 

The  second  and  third  assignments  of  en  or  relate  to 
the  action  of  the  court  in  overrulinjr  ])laintiff's  demur- 
rers to  defendant's  pleas  numbered  2  and  3.  In  both 
and  each  of  said  pleas  the  dc^fense  of  contributory  negli- 
gence is  attempted  to  be  set  up,  and  it  sufficiently  ap- 
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pears  that  each  was  addressed  as  an  answer  to  the  sec- 
ond aiid  third  counts  of  the  complaint  separately  and 
severally.  It  is  insisted  in  argument  that  the  thijd  plea 
is  bad,  in  that  the  alleged  acts  of  contributory  negli- 
gence are  averred  in  the  alternative.  If  it  should  be 
concedeii  that  the  plea  is  in  this  respect  faulty,  the  an- 
swer is  that  no  such  objection  was  raised  by  the  demur- 
rer. 

While  the  sc^cond  and  third  counts  of  the  complaint 
count  on  negligence  of  the  defendant's  servant  after  dis- 
covery by  him  of  the  peiil  of  plaintiff 'is  intestate,  they 
are  none  the  less  counts  in  simple  negligence.  One  of 
the  grounds  of  the  demurrer  to  the  second  and  third 
pleas,  which  set  up  contributory  negligence,  is  to  the  ef- 
fect that  the  negligence  counted  on  in  the  second  and 
third  counts  of  the  complaint  was  subsecpient  to  the  dis- 
covery of  intestate's  peril,  and  that  same  was  the  pi'oxi- 
mate  cause  of  hi^  injury.  We  do  not  understand  the 
rule  to  be  that  an  averment  in  a  complaint  that  the  neg- 
ligence counted  on  aro«e  after  discovery  by  the  defend- 
ant of  the  peril  of  the  person  injured  will  preclude  the 
defendant  from  setting  up  the  subsequent  negligence  of 
the  party  injured,  which  proximately  contributed  to  the 
injury.  The  rule  is  otherwise.  See  L.  d  N.  K.  R.  Co. 
i\  Brmm,  121  Ala.  221,  25  South.  609;  C\  of  Go,  Ry. 
Co.  v.  Fosliea.  125  Ala.  199,  27  South.  1006.  It  may  l)e 
said  to  be  a  universal  rule  that,  to  a  complaint  in  sim- 
ple negligence,  contributory  negligence  may  be  pleaded 
as  a  defense.  When,  however,  contributory  negligence 
is  pleaded  as  a  defense  to  a  complaint,  which  counts 
primarily  for  the  cause  of  action  on  subsequent  negli- 
gence of  the  defendant — that  is  to  say,  on  negligence  oc- 
curring after  discovery  of  peril — the  plea,  in  order  to 
be  gofMl,  should  show  that  the  negligent  act  of  the  party 
injured,  Teli(»d  on  as  a  defense,  was  done  or  committed 
by  him  with  a  knowleflge  of  his  peril.  In  this  respect 
both  of  the  defendant's  plejis  may  be  said  to  be  faulty; 
but  the  plaintiff's  demurrei  failed  to  reach  this  objec- 
tion, though  possibly  it  was  intendcnl  by  the  ninth 
ground  cf  the  demurrer  to  do  so.  The*  pl(*as  of  the  de- 
fendant,  when  construed  most    strongly    against    the 
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pleader,  did  no  more  thaii  set  up   a   condition    which, 
caused  the  injury  counted  on  in  the  complaint 

Upon  the  conclusion  of  the  evidence  in  the  case,  the 
court,  at  the  request  of  the  defendant  in  writing,  gave 
the  general  affirmative  charge  to  find  for  the  defendant. 
This  a<-tion  of  the  court  is  assignc^d  as  error,  and  we 
think  it  is  the  principal  question  in  the  case.  It  is  to 
be  borne  in  mind  that  the  negligence  counted  on  for  a 
right  of  recovery  was  negligence  of  defendant's  servant 
after  discovery  by  him  of  the  intestate's  peril.  The 
only  evidence  offered  on  the  trial  was  that  introduced 
by  the  plaintiff,  and  this  evidence  without  dispute 
allows  that  at  the  time  and  the  place  of  the  alleged  in- 
jury the  defendant  waK  under  no  duty  to  keep  a  look- 
out for  the  dweascd.  The  injury  occurred  at  a  place 
where  the  tracks  of  the  defendant  were  fenced  in  on  both 
sides,  and  not  at  or  near  any  public  crossing,  or  with- 
in any  city,  town,  or  village,  but  in  the  open  country. 
We  think  the  evidence  further  clearly  shows  that  the 
deceased  was  a  trespasser  upon  the  defendant's  track ; 
and  this,  without  affoiding  any  fair  or  reasonable  infer- 
ence to  the  contrary  to  hv:  drawn  by  the  jury.  There  is 
no  fact  or  circumstance  in  the  evidence  tending  in  the 
slightest  decree  to  show  that  the  diseased,  at  the  time 
of  the  injury,  was  merely  in  the  act  of  crossing  defend- 
ant's tracks  and  for  that  reason  not  a  trespasser.  On 
the  contrary,  the  undisputetl  evidence  tends  to  show  that 
the  deceased  was  not  in  the  act  of  ciossing  the. defend- 
ant's tracks,  which,  of  course,  he  would  have  the  right 
to  do  without  becoming  a  trespasser.  The  only  evi- 
dence bearing  upcm  this  (luestion  was  that  of  plaintiff's 
witness  Tom  Stcme,  which  was  as  follows:  "On  the  10th 
day  of  April,  1904,  I  livcnl  at  Wilkes  Station  on  the 
North  Bessemer  car  line.  I  came  home  on  the  Bes^^emer 
car  on  that  car  line  that  night.  Several  were  on  the  car. 
I  do  not  know  (^harles  F.  Bridgman,  but  saw  him  there 
that  night.  He  got  off  at  Wilkes,  the  same  station  I 
did,  about  half  past  12  o'clock  at  night.  He  had  ridden 
from  Bessemer,  and  his  destination  was  Brighton, 
which  is  Woodward  ('rw?sing.  I  considercnl  him  drunk. 
He  pas:sed  his  destination  and  rode  on  to  Wilkes  Sta- 
tion.    The  conductor  put  his  hand  on  his  arm,  shook 
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him,  I  think,  and  he  was  asleep  just  before  he  got  there, 
and  asked  him  where  he  wanted  to  get  oflf.  That  was 
just  before  we  got  to  Wilkes  Station.  After  he  was  put 
off  there  at  Wilkes  Station,  he  stood  around  there  a  lit- 
tle bit,  talking  and  jowering  until  the  next  car  came, 
and  still  did  not  get  on  it.  That  ear  was  going  towards 
Bessemer.  He  stayed  around  a  few  minutes,  and  went 
on  back  down  the  ear  line  towards  Brighton,  down  that 
way.  The  next  station  he  would  come  to  first  would  be 
McDonald  Station,  and  the  next  station  Madison.  I  do 
not  know  how  far  he  went  down ;  only  wheie  they  say 
he  was  killed  at.  I  never  saw  him.  1  saw  where  they 
said  he  was  killed,  which  was  just  before  you  got  to  the 
trestle  down  below  the  switch  between  McDonald  and 
Madison,  which  is  between  Wilkes  and  Madison;  that 
is,  it  was  south  of  Wilkes  Station.  The  next  car  com- 
ing up  from  Bessemer  at  1  o'clock,  that  was  the  car  that 
killed  him,  I  suppose.  The  car  went  down  while  we 
were  at  Wilkes  Station.  There  was  no  other  car  to  come 
by,  except  that  car  that  went  down.  That  was  the  last 
car  that  night."  On  cross-examination  this  witness  tes- 
tified: "The  car  on  which  I  came  up  with  this  man 
came  from  Bessemer.  I  got  off  at  the  same  station  he 
did,  Wilkes  Station.  There  was  nol>ody  but  me  and 
him,  until  the  other  came,  and  he  was  drunk.  Another 
car  came  and  went  by  Wilkes  Station.  It  stopped,  and 
two  men  got  off.  He  did  not  get  on,  and  that  train  went 
on  to  Bessemer.  The  train  he  got  off  came  on  to  Bir- 
mingham. That  was  the  last  trip.  *  It  did  not  go  out 
any  more  that  night.  The  train  that  went  to  Bessemer 
made  one  more  trip  that  night,  coming  back  to  Bir- 
mingham. I  saw  him  starting  on  down  the  track.  That 
was  the  last  I  saw  of  him.  He  was  staggering.  This 
was  after  midnight;  after  12:30  o'clock.  Where  they 
say  his  bmly  was  found  was  Ix^tween  a  quarter  and  a 
half  a  mile;  somewhere  near  a.  half  mile,  I  guess.  I  do 
not  know  how  far  Wilkes  is  from  Bessemer;  but  I  think 
thc\v  call  it  four  miles."  This  evidence  does  not  afford 
any  fair  or  reasormble  inference  that  the  deceased,  at  the 
time  of  the  injury,  was  merely  in  the  act  of  ciossing  the 
defendant's  track.  The  only  testimony  bearing  on  the 
question  of  the  discovery  of  the  deceased's  peril  by  the 
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defendant's  servant  was  that  of  plaintiff's  witness  W. 
M.  Zinn,  which  was  substantially  as  follows:  That  he 
was  the  only  passenger  on  the  ear  that  ran  over  and 
killed  plaintiff's  intestate;  that  at  a  point  between  Bes- 
semer and  Birmingham  witness  was  suddenly  pitched 
forward  in  his  seat  by  the  sudden  stopping  of  the  oar, 
and  immediately  thereafter  felt  the  force  of  the  collision 
of  the  car  with  some  object  on  the  track.  He  testified 
that  the  car  was  going  at  about  the  usual  rate  of  spe(Hl, 
from  10  to  15  miles  an  hour,  and  immediately  after  the 
car  stopped  he  alighted,  and  found  the  intestate  near 
the  rear  end  of  the  second  car  of  the  train,  dead.  This 
witness  further  t^^stified  that  "he  couldn't  say  that  he 
had  seen  the  motorman  at  any  paiticular  time  prior  to 
the  accident;  that  he  had  no  recollection  of  looking  at 
him  just  before  the  accident  happened;  that  he  could 
not  say  that  the  motorman  was  looking  forward  down 
the  track  or  to  the  side,  just  prior  to  and  at  the  time  of 
the  accident;  that  he  had  no  distinct  recollection  on  the 
subject,  and  that  all  that  he  could  say  was  that,  when- 
ever he  did  see  the  motorman,  he  was  at  his  post  on  the 
front  of  the  car  and  with  hi«  back  towards  the  witness; 
and  that  he  did  look  to  see  what  was  the  matter  when 
the  accident  happened,  and  at  the  time  the  motorman 
was  at  his  post."  There  was  evidence  that  the  track  at 
the  place  of  the  accident  was  straight,  and  that  the  car 
was  provide<l  with  an  arc  light,  which  the  evidence 
tended  to  show  wcmld  enable  one  to  see  or  discover  a 
man  standing  or  walking  upon  the  track  at  a  distance 
of  more  than  100  yards.  The  evidence  tended  further 
to  show  that  a  train  like  the  one  in  question  at  the  place 
of  the  accident,  moving  at  the  rate  of  speed  at  which  it 
was  going,  might  lie  stopped  within  a  distance  of  120 
to  160  feet.  The  evidence  of  the  plaintiff's  witness, 
(^lotfelter,  who  was  examine<l  as  an  expert,  was  to  the 
effect  that  a  man  lying  down  on  the  track  would  not  be 
discovered  under  the  conditions  that  existed  at  a  greater 
distance  than  20  or  30  feet  in  front  of  the  car;  that  such 
an  object  would  not  be  distinguishable  from  ballast  on 
the  track. 

On  this  evidence,  we  think  it  would  be  the  merest 
guesswork  or  c(mjecture  to  say  that  the  deceased  was. 
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at  the  time  of  the  accident,  crossing  the  track,  or  walk- 
ing down  the  track,  or  lying  upon  the  track,  or  that  the 
motorman  had  actual  knowledge  of  the  peril  of  the  de 
ceastni  in  time  to  have  avoide<l  the  injury  by  the  exer- 
cise o^  preventive  effort.  There  must  be  actual  knowl- 
edge of  tlu*  peril ;  otherwise,  there  can  be  nothing  upon 
which  to  pre<iicate  subsequent  negligence.  The  princi- 
ple is  the  same  in  cases  where  simple  negligence  after 
discovery  of  peril  is  relied  on,  as  in  cases  of  wantonness 
or  intentional  wrong. — Glass  v.  M.  d  C.  K.  K.  Co.^  94 
Ala.  588,  10  South.  215;  Nave  v.  A,  G.  H.  li.  R.  Co.,  96 
Ala.  267,  11  South.  391.  Of  course,  this  actual  knowl- 
edge may  be  inferred  from  the  existence  of  other  facts, 
shown  in  the  evidence;  but  the  existence  of  such  facts 
should  not  rest  purely  in  conjecture  or  speculation.  The 
evidence  in  this  case,  we  think,  differentiates  it  from 
those  cases  relied  on  bv  the  appellant,  viz. :  Soiir.  Ry,  Co. 
V.  Bmh,  122  Ala.  486,^26  South.  168;  li.  R.  it  E.  Co.  v. 
Hmith,  121  Ala.  355,  25  South.  768;  Robinson  Mininff 
Co.  V.  Tolbert,  (Ala.)  31  South.  519;  Hon-.  Rt/.  Co.  v. 
Hli^^ltwh  136  Ala.  191,  34  South.  194;  d^itral  of  Ga.  Ry. 
(U>.  V.  Partridge,  136  Ala.  587,  34  South.  927— and 
brings  the  case*  mort^  nearlv  within  the  influence  of  the 
cases  of  Nwvx^  v,  A.  G.  S.  R.  R.  Co.,  96  Ala.  267,  11 
South.  391,  and  Go.  Foe.  Ry,  Co.  r.  Ross.  100  Ala.  492, 
14  South.  282,  which  cases  aie  more  analogous  in  point 
of  fact  than  the  case  at  bar.  The  plwi  of  "not  guilty" 
put  in  issue  all  the  material  allegations  of  the  complaint, 
and  hence  the  allegati<m  of  the  discovery  of  the  intes- 
tate's peril  by  the  defendant's  motorman  within  time 
to  have  avoided  the  accident  by  the  eMni)loyment  of  pre- 
ventive means,  and  the  failure  to  employ  such  mrans,  all 
of  which  was  n(H'(^«ary  to  be  shown  to  sustain  the  charge 
of  subse<|uent  negligence,  and  the  burden  of  showing 
this  was  on  the  plaintiff.  Apart  from  any  consideration 
of  the  pleas  of  contributory  negligence,  we  are  clearly 
of  the  opinion  that  on  the  whole  evidence,  under  the 
plea  i)f  "not  guilty,"  tlie  (cmit  was  justified  in  giving  the 
general  affiiiuative  charge  re(|U(>'t(*<l  by  the  defendant. 
No  revi^rsible  error  was  committed  in  sustaining  the 
defendant's  objection  to  thc^  question  asked  the  witness 
Ansley :    "Was  that  a  village  along  there,  Mr.  Ansley?" 
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It  appears  from  the  record  that  this  witness  testified  to 
the  locality,  the  surrounding  condition  as  to  the  houses, 
etc.,  aflFording  full  oppoitunity  to  the  jury  to  determine, 
as  well  as  the  witness  could,  as  to  whether  there  was  a 
village  along  there.  Other  witnesses  also  testified  to  the 
locality  and  its  surroundings.  So,  if  there  was  any  er- 
ror in  sustaining  the  objection  to  the  question,  it  was 
error  without  injury. 

Finding  no  error  in  the  luling  of  the  court,  the  judg- 
nu  nt  appealcHl  from  will  be  aflRrmed. 

Affirmed. 

Tykon,  C.  J.,  and  Anderson  and  McC^lellan,  JJ., 
ccmcur. 


Biriiilng^ham  Ry.  L.  &  P.  Co.  v.  Kandle. 

Damages  for  Injury  to  Person  Crossing  tJw  7Va<7r. 
(Decided  Marcli  2,  1907.    43  So.  Rep.  355.) 

1.  Master  and  Servant;  Negligence  of  Sei^ant;  ReaponaiMlity  of 

Master;  Wilfulness. — An  allegation  of  the  negligence  of  tiie 
master  may  be  sustained  by  proof  of  negligence  of  the  ser- 
vant, and  when  the  master  participated  in  the  negligence  of 
the  servant  by  directing  the  latter  to  do  or  to  perform  the  neg- 
ligent act  this  would  operate  to  change  the  master's  act  from 
simple  negligence  to  intention  or  wilfulness,  if  the  act  com- 
plained of  was  intentionally  or  wilfully  done. 

2.  Satnc;  Wilful  Act  of  Servant. — Where  the  evidence  did  not  dis- 

close that  the  defendant  corporation  participated  in  the  wilful 
act  of  its  employe  or  thereafter  ratified  such  act,  a  count  charg- 
ing defendant  corimration  with  wilfulness  or  wantonness  is 
not  sustained  by  evidence  of  such  acts  on  the  part  of  its 
employe. 

3.  Evidence;  Expert  Testimony;  Subject. — Where  a  witness  qualifies 

as  an  expert  concerning  the  operation  of  street  cars  he  may 
testify  as  to  the  distance  in  which  a  car  could  be  stopi)ed,  run- 
ning at  the  rate  of  speed  of  the  car  in  question. 
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4.  Same;    Conclusion, — One   may   not   testify   that   the   motorman 

seemed  to  try  to  stop  the  car  as  quick  as  he  could ;  he  should 
be  required  to  state  what  the  motorman  did  In  reference  to  an 
attempt  to  stop  the  car. 

5.  Street  Railroads;  Injuries  to  Pedestrians;  Action;  Evidence. — It 

having  been  shown  by  defendant's  motorman  that  when  he 
first  saw  deceased  he  was  walking  in  a  path  -two  or  three  feet 
from  the  side  of  the  track,  it  was  proper  to  permit  him  to  state 
whether  the  car  would  have  struck  deceased  in  passing  him  at 
that  distance  from  the  car. 

0.  Evidence;  Opinion. — A  motorman  is  not  entitled  to  testify  wheth- 
er he  stopped  the  car  as  soon  as  he  could  but  must  state  what 
he  did  to  stop  the  car  and  whether  that  was  all  that  could 
have  been  done  to  stop  the  car  as  soon  as  possible. 

7.  Same;  Insanity;  Non  Experts. — A  non  expert  testifying  on  an 
issue  of  insanity  must  be  required  to  state  the  facts  on  which 
his  opinion  Is  based. 

Appeal  from  Birmingham  City  Court. 

Heard  before  Uon.  Charles  A.  Sbnn. 

Action  by  W.  J.  Randle,  as  administrator  of  the  es- 
tate of  John  M.  Randle,  deceased,  against  the  Birming- 
ham Railway,  Light  &  Power  Company.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.  Reversed  and 
remanded. 

This  was  an  action  for  damages  for  the  negligent  kill- 
ing of  John  M.  Randle  by  running  over  him  with  a  car 
being  operated  by  defendant  over  its  street  railway  on 
a  populous  street  in  the  city  of  Birmingham.  The  plead- 
ings in  the  case  sufficiently  appear  from  the  opinion. 
The  witness  (Clayton  was  shown  to  have  been  a  con- 
ductor on  the  car  for  several  months,  lie  was  not  a  mo- 
torman, but  he  testified  that  he  had  not  ascertained  any 
knowknlge  as  motorman,  but  that  he  had  ascertained 
souu*  knowledge  as  a  conductor;  that  at  the  time  of  the 
accident  he  had  been  on  the  car  about  three  days  as 
conductor,  and  had  been  conductor  since  the  action; 
that  Jie  had  never  stoppe<l  the  car,  but  had  seen  the  cars 
stopped ;  that  he  had  experience  in  observing  and  notic- 
ing motormen  stop  cars,  t\\o  rate  of  speed  they  were  go- 
ing, and  the  distance  in  whidi  tliey  can  be  stoppefl.  He 
was  then  asked :  "(\an  you  tell  tlie  jury  as  to  the  dist- 
ance the  car  would  have  to  go  before  it  could  be  stopped, 
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when  it  was  goino;  at  the  rate  of  15  miles  an  hour?'- 
Witness  answered:  "Upgrade  as  it  was  at  that  imme- 
diate distance,  the  motorman  could  have  stopped  the 
car  in  three  lengths  of  the  car,  and  the  cais  are  from  28 
to  30  feet  long."  There  was  objection  to  the  question, 
and  a  motion  to  exclude  the  answer.  The  following 
question  was  propounded  to  the  witness  J.  M.  Loggin : 
"Now,  I  will  a^  you  to  state  this,  the  question  I  asked 
you :  P>om  the  point  where  you  sai^  you  saw  the  rail- 
road track,  where  it  struck  Mr.  Handle,  how  far  was  it 
from  that  point  to  where  you  last  saw  the  car  befoie  it 
did  strike  Mr.  Handle,  passing  by  your  house?"  The 
witness  a'nswered:  "I  will  say  that  it  was  from  25  to 
30  f(*et  from  where  the  car  struck  the  man  to  the  point 
where  I  last  saw  the  car  before  it  did  strike  him."  There 
was  objection  to  both  question  and  answer.  The  other 
facts  suflflciently  appear  in  the  opinion  of  the  court. 

At  the  request  of  the  plaintiff,  the  court  gave  the  fol- 
lowing written  charges:  (1)  "The  court  charges  the 
jury,  if  they  believe  from  the  evidence  that  the  killing  of 
Randle  was  the  result  of  the  wanton  negligence  of  the 
motorman,  your  verdict  must  be  for  the  plaintiff  in  such 
sum  as  the  jury  think  proper,  not  exceeding  $25,000." 
(4)  "The  court  charges  the  jury,  if  the  jury  are  reason- 
ably satisfl(>d  from  the  evidence  that  Randle's  death  was 
caused  by  the  wanton  negligence  of  the  defendant's  em- 
ploye, the  jury  must  find  a  verdict  for  the  plaintiff." 

(7)  "The  court  charges  the  jury  that  if  the  motorman 
saw  Randle  ahead  of  the  car  on  the  track  in  a  danger- 
ous position  with  reference  to  the  car,  or  if  he  saw 
Randle  in  dangerous  proximity  to  the  track,  it  at  once 
became  his  duty  to  use  every  means  at  his  command  to 
prevent  the  injuries  to  Randle,  and  if  he  willfully 
failed  to  do  so  your  verdict  must  be  for  the  plaintiff." 

(8)  "The  court  chaigev?  the  jury  that,  if  they  are  rea- 
sonably satisfied  from  the  evidence  that  the  plaintiff  has 
sustained  the  averments  of  the  third  count  as  applied 
to  the  law  as  given  by  the  court,  then  the  plaintiff  is  en- 
titled to  recover." 

The  defendant  requested  a  number  of  charges,  which 
were  refused,  but  which  it  is  unnecessary  here  to  set 
out.     Charge  11,  refused  to  the  defendant,  was  the  af- 


Digitized  by 


Google 


542  SUPREME  COURT  [Vol 

[Birmingham  Ry.  L.  &  P.  Co.  v.  Randle.] 

firmative  charfjje  as  to  the  tliiid  count  of  the  complaint. 
Motion  was  made  for  a  new  trial,  predicated  upon  the 
errors  and  matters  discussed  in  the  opinion,  but  was 
overnikKl.  There  was  a  verdict  for  plaintiflf,  and  his 
damages  were  assessed  in  the  sum  of  |13,000. 

Tillman^  Gbubb^  Bradley  &  Morrow^  for  appellant. 
— Tlie  d(x*trine  that  has  been  applied  to  a  count  charg- 
ing wanton,  will  fill  or  intentional  acts  on  the  part  of 
the  defendant  should  be  applied  to  a  count  which  avers 
the  simple  negligence  charge  to  be  negligence  of  the  de- 
fendant itself. — Vitii  Delivcn/  Co,  v.  Henry,  139  Ala. 
169;  liir,  H.  K.  K.  Co.  v.  Gmni,  37  South.  329;  fiouthem 
R}/,  (\),  i\  Ymwrt/,  37  South.  341 ;  Central  of  Ga.  Ry. 
To.  V,  Freeman.  37  South.  387.  Under  the  foregoing 
authorities,  proof  of  the  actual  participation  on  the  part 
ef  the  defendant  in  the  damnifying  act  was  essential  to 
a  rei*overy  by  plaintiff  under  the  third  count.  Theie 
are  some  emotiims  in  appearances  that  cannot  be  de- 
scribed in  any  otlicr  way  than  that  they  seemed  to  be  so 
and  for  this  reason  Ed.  Robinson's  testimony  should 
have  iKH^n  aamitUHl.— Thornton  r.  The  ^tate,  113  Ala.  32. 
In  the  light  of  the  averments  of  the  2nd  and  3rd  counts, 
the  motorman  Duffy  should  have  been  allowetl  to  an- 
swer the  question  as  to  whether  or  not  he  stoppcnl  the 
car  as  soon  as  he  could. — Choute  v.  fiottthern  Ry.  Co.. 
119  Ala.  (511;  A.  G.,S.  Rtj.  Co.  v.  Lynn,  103  Ala.  138. 
Sanity  Innng  the  normal  c<mdition  of  the  mind,  a  wit- 
ness with  proper  acciuaintance  may  l)e  pennitted  to 
state  his  opinion  that  a  perscm  is  of  sound  mind,  but 
the  question  asked  the  witn(*ss  Loggin  did  not  fall  with- 
in the  rule  thus  laid  down. — Rayland  r.  The  State,  125 
Ala.  12;  Torrey  r.  Jiurney,  100  Ala.  57;  Parrish  v.  The 
State,  30  S(mth.  On  the  authorities  cited  to  the  fiist 
proi)ositi()n  in  this  brief,  the  charges  given  to  plain- 
tiff should  have  In^en  refused. — L,  cfe  IV.  R.  R.  Co,  v. 
HUwk,  89  Ala.  313.  On  these  same  authoiities  charges 
2,  10  and  11  should  have  bcvn  given  for  defendant. 
Charge  3  should  have  l>een  given. — Harris  v.  The  State, 
96  Ala.  24 ;  Smith  r.  The  State,  88  Ala.  73.  On  the  same 
authorities  charges  4  and  5  should  have  been  given. 
Charges  6,  7  and  8  should  have  been  given. — Hale  v.  The 
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^tatc,  26  South.  236.     Counsel  discuss  other  charges 
but  cite  no  authority. 

Dbnson  &  Ullman,  and  W.  A.  Denson^  for  appellee. 
— Counsel  filed  an  elalK)rate  brief  on  the  question  of  the 
signing  of  the  bill  of  exceptions  ,but  if  any  brief  was 
file<l  on  the  merits  it  did  not  come  to  the  reporter. 

DOWDELL,  J.— The  comiplaant  as  oiiiginally  filed 
contained  thret*  counts.  The  first  count  was  subsetjuent- 
ly  withdrawn,  and  the  third  count  amended.  The  sec- 
ond count  counted  on  simple  negligence,  and  was  in  case, 
while  the  third  count,  as  amended,  was  in  trespass.  This 
count  (*harged  that  "The  defendant  wantonly,  willfully, 
or  int(*ntionally  ran  its  car  or  cars  against  and  over  the 
plaintiff's  decedent  at  said  time  and  place  killing  the 
decedent,"  etc.  The  damnifying  act  is  alleged  to  have 
been  the  act  of  the  defendant  corporation,  and  not  of 
the  servant  or  agent.  We  are  unable  to  diaw  any  dis- 
tinction in  principle  between  this  case,  in  so  far  as  the 
third  count  of  the  complaint  is  concerneil,  and  the  case 
of  at}/  DcHrenj  Co.  r.  Henri/,  139  Ala.  161,  34  South. 
389,  which  latter  case  has  been  followed  in  Uirminqham 
^'o/^  R,  If.  V.  (hum,  141  Ala.  372,  37  South.  329;*aSo7(. 
Krf  Vo.  r.  Ymicn/,  141  Ala.  246,  37  South.  341,  and 
(\  of  a.  If,  R.  P.  Fnnmw,  140  Ala.  581,  37  South.  387. 

It  is  insist(^d  by  coun^Tl  for  appellant  that  the  siune 
doctrine  should  apply  to  the  seccmd  count  of  the  com- 
plaint, in  which  the  negligence  averred  is  chargetl  to 
have  iM'en  the  negligence  of  the  defendant,  and  not  of 
its  agent  or  seivant.  We  cannot  assent  to  this  ccmten- 
tion.  There  is  that  difference  b(»tween  the  averments 
of  the  second  count  and  third  count  as  amended  that 
there  is  between  an  affirmative  act  and  a  failure  to  act. 
Willfulness  or  intention  can  in  no  sense  obtain  in  an 
act  of  negligence.  In  law,  the  principal  is  always  re- 
sponsible for  the  negligence  of  bis  agent,  and  in  a  sense 
the  negligence  of  the  agent  is  the  negligence  of  the  prin- 
cipal. The  averment  of  negligence  of  the  principal  may 
therefore  be  sustainenl  by  evidence  of  the  negligence  of 
hi^  agent.  To  show  that  the  principal  participated  in 
the  negligent  act  of  its  agent,  by  directing  the  agent  to 


Digitized  by 


Google 


544  SUPREME  COURT  [Vol. 

[Birmingham  Ry.  L.  &  P.  Co.  v.  Randle.] 

do  or  perform  said  act,  would  be  to  change  it  from  neg- 
ligence to  intention  or  willfulness.  There  was  a  total 
absenee  of  evidence  showing,  or  tending  to  show,  that 
the  defendant  corporation  participated  in  any  manner 
or  form  in  the  damnifying  act,  or  any  subsequent  tatifi- 
cation  thereof,  and  it  therefore  follows,  from  what  we 
have  said  above,  that  the  written  charges  given  at  the 
instance  of  the  plaintiflf,  which  were  predicated  upon 
wantonness,  should  have  been  refused. 

Charge  11,  requested  by  the  defendant,  should  have 
been  given.  We  find  no  error  in  the  refusal  of  the  sev- 
eral other  written  charges  rc^iuested  by  the  defendant. 

The  witness  Clayton  was  shown  by  the  evidence  to 
have  possessed  that  degree  of  experience  and  knowledge 
in  the  operation  and  running  of  cars  which  would  qual- 
ify him  to  testify  as  an  expert  to  the  distance  in  which 
a  car  could  be  stopped  running  at  the  speed  of  the  car 
in  question,  and  it  was  not  error  to  allow  him,  against 
the  objection  of  the  defendant,  to  give  his  opinion  on 
the  question.  There  was  no  error  in  admitting  the  evi- 
dence of  the  witness  J.  N.  Loggin,  relative  to  the  dist- 
ance from  whei'e  witness  last  saw  the  dweased  on  the 
track  to  where  the  car  struck  him.  There  was  no  error 
in  the  exclusion  of  the  statement  by  the  witness  Ed 
Kobinson  that  the  motorman  "seemed  to  try  to  stop  the 
car  as  quick  as  he  could."  This  was  but  an  opinion  or 
conclusion  of  the  witness,  and  he  should  have  been  re- 
quire<l  to  state  the  facts  as  to  what  the  motorman  did 
after  witness  saw  him  put  his  feet  on  the  bell  and  his 
hand  on  the  brake  in  oider  to  stop  the  car. 

It  was  competent  for  the  witness  Duffey,  defendant's 
motorman,  after  having  tc^tifiinl  that  when  he  first  saw 
the  deceas(*d  he  was  walking  in  a  path  by  the  side  of  the 
track  al)out  two  or  three  feet  from  the  street  car  track, 
to  have  further  t(*stified  whether  or  not  the  car  would 
have  struck  him  in  passing  him  at  that  distance  fiom 
the  track.  The  same  may  be  said  as  to  the  statement 
contained  in  the  showing  made  for  the  absent  witness 
James  C.  Loggin.  Motorman  Duffey  was  asked  the 
question :  "Tell  the  jury  whether  or  not  you  stopped 
the  car  as  soon  as  you  could?"  The  court  sustained  an 
objection  by  the  plaintiff  to  this  question.    The  witness 
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should  have  been  required  to  state  the  facts  as  to  what 
he  did  in  order  to  stop  the  ear,  and,  after  having  so 
stated  these  facts,  it  would  have  then  been  proper  to 
have  further  inciuired  of  him  as  to  whether  what  he  did 
was  all  that  could  have  been  done  to  stop  the  car  as 
soon  as  possible 

The  rule  is  well  established  in  this  court  that  a  non- 
expert must  state  the  facts  upon  which  he  bases  his 
opinion  in  testifying  as  to  insanity — Ragland  i\  fitate, 
125  Ala.  12,  27  South.  983;  Btvrruwj  w  Torrey,  100  Ala! 
157,  14  South.  685,  46  Am.  St.  Rep.  33;  Panish  v.  State^ 
139  Ala.  16,  36  South.  1012. 

For  the  error  pointed  out,  the  judgment  must  be  re- 
versed, and  the  cause  remanded. 

Reversed  and  remanded. 

Weakley^  C.  J.,  and  Tyson  and  Simpson^  J  J.,  con- 
cur. 


BriMlley  v.  LDuisvllle  &  Nashville 
U,  K,  Co. 

Action  for  Damages  for  Personal  Injury  in   (Crossing 

Track. 

(Decided  Dec.  20th.  1906.    42  So.  Rep.  818.) 

1.  Appeal;  Hannless  Error;  Demurrer. — Where  plaintiff  had  the 

benefit  under  two  other  counts  of  all  the  evidence  that  could 
have  been  offered  to  the  counts  to  which  the  demurrer  was 
sustained,  the  sustaining  of  the  demurrer  was  harmless. 

2.  Negligence;  Pleading;  General  Averment  of  Wantonness. — A  gen- 

eral averment  of  wantonness  or  wilfullness  will  authorize  any 
proof  on  that  subjec^t,  in  an  action  for  negligence. 

3.  Railroads;  Injuries   to  Persona  on  Track;   Contributory   Negli- 

gence.— Plaintiff  was  struck  by  a  locomotive  running  back- 
ward, while  standing  at  a  point  on  the  right  of  way  about 
thirty  feet  from  a  regular  crossing,  and  not  at  a  place  where 
people  frequently  cross.  Held,  she  was  guilty  of  contributory 
negligence  to  defeat  her  right  of  recovery. 
35 
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Appeal  from  CoDwuh  (^iiciiit  (^uiirt. 

Heard  before  Hon.  J.  (\  KJciiardsox. 

Action  by  Lizzie  Bradley  against  the  Louisville  & 
Nashville  Kailrotul  Company.  From  a  judgment  for 
defendant,  plaintiff  appc^als.     Affirmed. 

Action  for  damages  for  personal  injuries  to  person 
crossing  track  of  defendant  at  a  public  crosMing.  The 
first  count  charged  simple  negligence,  and  counts  2,  3, 
4,  and  5  charges  wanton  or  willful  negligence.  It  is 
unnecessary  to  set  out  the  pleadings.  The  evidence  for 
the  plaintiff  showed  that  she  was  hit  by  a  locomotive 
running  backward  ahmg  the  tracks  of  the  Louisville  & 
Nashville  Railroad  Company  in  the  town  of  Evei  green 
about  30  feet  above  a  regular  crossing,  and  that  she  was 
standing  on  the  right  of  way  near  the  tracks.  It  was 
further  shown  by  pifiintiff's  witnesses  that  it  was  not  a 
place  where  people  frequently  crossed  the  track,  but  he- 
tween  the  regular  crossing  and  the  crossing  lidding  to 
the  Baptist  Church  in  said  town.  The  defendant  intio- 
duced  no  evidence.  Both  sides  retjuested  the  affirmative 
charge.  The  court  gave  the  charge  for  the  defendant, 
and  the  plaintiff  appeals. 

James  F.  Jones,  for  appellant. — The  ccmrt  erred  in 
sustaining  demurrers  to  counts  2  and  3  of  the  complaint. 
—Central  of  Ga.  Ify,  Vo,  r.  Foiihve,  125  Ala.  199;  Arm^ 
strong  v.  Mmitgomcry  Fft.  R\/,,  123  Ala.  233.  The  couit 
erred  in  giving  the  general  fflrmative  charge  for  the  de- 
fendant as  to  counts  4  and  5. — HnffmeiHirr  t\  Pa,  If,  R, 
Co.,  160  Pa.  568;  t^tringer  v.  Ala,  .1/i//.  R.  R,  Co,,  99 
Ala.  397. 

George  W.  Jones,  and  Kakb  &  Paiue,  for  appellee*. — 
The  court  properly  sustained  the  demurrers  to  2nd  and 
3rd  counts  of  the  complaint. — R.  R.  Co,  v,  Martin,  117 
Ala.  367;  FosJwc'h  Cnnr,  125  Ala.  199.  If  any  one  ground 
of  the  demurrers  were  well  taken  the  court  properly  sus- 
tained them.— /fr//r7/rr  r.  li ranch.  37  S(mth.  690.  The 
court  properlv  gave  the  general  charge. — C.  of  G.  Ry, 
Co,  v.  Frcnndn,  134  Ala.  354;  122  Ala.  470;  94  Ala.  581; 
P3  Ala.  209;  96  Ala.  264. 
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SIMPSON,  J. — This  was  an  action  for  damages  for 
peisonal  injuries,  claimed  to  have  been  suffered  by  the 
plaintiff  (appellant)  from  being  struck  by  an  engine  of 
defendants.  Demurrers  were  sustained  to  the  second 
and  third  counts  of  the  complaint,  and  the  trial  was  on 
the  first  count,  which  charged  simple  negligence,  and 
the  fourth  and  fifth  counts,  charging  wailful  and  w^anton 
conduct;  the  pleas  being  the  general  issue  and  contrib- 
utory negligence  in  short  by  consent. 

It  is  not  necessary  to  consider  w^hether  there  was  any 
error  in  the  sustaining  of  the  demurrers  to  the  second 
and  third  counts,  a.s  the  fourth  and  fifth  charged  will- 
ful, wanton,  and  reckless  conduct  on  the  paM  of  the  de- 
fendant, and  under  these  counts  the  plaintiff  had  the 
benefit  of  all  evidence  which  could  have  been  produced 
in  support  of  said  second  and  third  counts,  so  that,  if 
there  was  error,  it  was  error  without  injury.  A  general 
averment  of  wantonness  or  willfulness  is  sufficient  to  let 
in  anv  proof  on  that  subject. — FosJwe^^  Vaac,  125  Ala. 
226,  27  South.  1006. 

The  plaintiff's  own  testimony  shows  contributory  neg- 
ligence, and  there  was  not  any  testimony  to  sustain  the 
count  charging  willful  or  wanton  and  rec^kless  conduct. 
Conse(|uently  there  was  no  error  in  the  giving  of  the 
general  charge  in  favor  of  the  defendant,  nor  in  the  Tt^ 
t\w\\\  to  give  the  same  for  the  plaintiff. 

The  judgni'.nt  of  the  court  is  affirmed. 

Tyson,  C.  J.,  and  Haralson  arid  Denson^  J  J.,  concur. 


Abraham  Hros,,  v.  Southern  Ry.  Co. 

Action  for  Damages  for  Injury  to  Stock. 

(Decided  Dec.  20th,  190G.     42  So.  Rep.  837.) 

1.  Pleading;  Dilatory  Pleas;  Time  of  Filing.— Rule  12  of  practice 
in  circuit  and  inferior  courts  of  common  law  jurisdiction,  is 
inapplicable  to  a  plea  in  abatement  which  is  in  substance  an 
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amendment  of  former  pleas  filed  in  time,  to  which  demurrers 
had  been  sustained  and  leave  granted  to  amend. 
2.  Corporation;  Process;  Service  on  Foreign  Corporation;  Consti- 
tutiofiul  and  Statutory  Provisions. — ^The  act  of  a  foreign  cor- 
poration in  constituting  agents,  and  placing  them  in  a  county, 
authorizing  them  only  to  solicit  traffic,  freight  and  passenger, 
but  without  authority  to  bind  the  corporation,  was  not  an  act 
of  "doing  business"  in  such  county,  and  in  the  absence  of  a 
line  of  railroad  In  the  county  or  the  operation  of  trains  through 
the  County,  or  in  the  County,  the  courts  of  such  county  have 
no  Jurisdiction  of  causes  against  such  corporations,  and  as  to 
such  county,  such  coi*poration  is  not  withhi  the  purview  of 
Section  4207,  Code  1896,  or  Section  232  of  the  Constitution 
of  1901. 

Appeal  from  Montgomery  City  Court. 

Heard  before  Hon.  A.  1).  Sayue. 

Action  by  Abraham  Bros,  against  the  Southern  Rail- 
way Company.  From  a  judgment  for  defendant,  plain- 
tiffs appeal.    AflSrmed. 

This  was  an  action  begun  by  appellants  against  the 
appellee  in  the  city  court  of  Montgomery  to  recoA^er 
damages  for  a  failure  to  deliver  live  stock.  The  com- 
plaint was  filed  and  summons  issued  thereon  on  Decem- 
ber 15,  1904,  and  service  was  made  upon  an  agent  of 
the  defendant  in  Birmingham  on  December  16,  1904. 
On  January  20,  1905,  the  defendant  appearetl  specially 
and  filed  a  verified  pk*a  in  abatement,  t<j  which  a  demui- 
rer  was  sustained.  On  February  17,  1905,  the  cause  was 
continued  by  agreement,  and  on  April  12,  1905,  defend- 
ant filed  an  amended  plea  in  abatement,  to  which  de- 
murrers were  filed  and  sustained,  with  leave  to  amend 
the  plea. 

On  December  19,  1905,  an  amended  plea  in  abate- 
ment was  filed  as  folbnvs:  "The  defendant  appearing 
specially  for  the  purpose  of  this  plea,  and  for  no  other 
purpose,  says  tliat  this  court  (mght  not  to  have  or  take 
cognizance  of  this  suit,  because  at  the  time  of  the  com- 
mencement of  this  suit,  and  at  the  time  the  summons 
issuefl  therein  Avas  attempted  or  pretended  to  be  made 
upon  it,  this  defendant,  a  corporation  organized  under 
the  laws  of  the  state  of  Virginia,  had  filed  in  the  office 
of  the  Secretary  of  State  of  the  state  of  Alabama  an  in- 
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strument  in  writing  in  accordance  with  the  provisions 
of  the  laws  and  Constitution  of  the  state  of  Alabama, 
designating  Marion  F.  Richey  its  agent,  and  the  city 
of  Birmingham  as  its  principal  place  of  business,  in  the 
state  of  Alabama ;  that  defendant  was  at  the  time  afore- 
said, and  now  is,  a  common  carrier  and  operates  a  line 
of  railroad  within  and  without  the  state  of  Alabama, 
but  no  part  of  defendant's  line  of  railway  runs  through 
or  within  the  county  of  Montgomery,  Ala.,  and  defend- 
ant does  no  business  by  agent  in  said  county,  except  that 
it  has  a  freight  soliciting  agent  in  the  city  of  Montgom- 
ery, in  said  county,  employed  by  defendant  to  solicit 
shipments  of  freight  to  and  from  the  territory  in  and 
around  Mcntgomeiy,  Ala.,  to  be  routed  by  the  shippers 
so  that  the  same  will  pass  over  defendant's  line  beyond 
said  county,  and  said  ^soliciting  freight  agent  has  no  au- 
thority to  make  contracts  for  the  defendant,  and  does 
not  collect  any  payment  for  transportation  of  freight 
by  defendant,  and  does  not  receive  oi  deliver  such  ship- 
ments, but  his  sole  duties  are  to  solicit  business  as  above 
set  out  and  other  duties  of  a  similar  character.  And 
defendant  has  also  a  traveling  passenger  agent,  with  an 
office  in  the  city  of  Montgomery,  Avhose  sole  duties  are 
to  solicit  passenger  traffic  from  the  territory  around 
Montgomery,  Ala.,  so  that  the  same  will  pass  over  de- 
fendant's lims  beyond  Montgomery  county,  Ala.;  but 
said  agent  has  no  authority  to  sell  tickets  for  such  trans- 
portation over  defendant's  lines,  and  his  sole  duties  are 
to  solicit  traffic  as  above  set  forth,  and  to  furnish  infor- 
mation about  defendant's  lines  and  its  connections,  and 
to  advertise  said  road,  and  dirties  of  a  similar  character. 
Wherefore  defendant  prays  judgnrent  whether  it  ought 
to  be  required  to  appear  and  answer  further  in  said 
suit."  Plaintiff  moved  to  strike  this  plea,  because  not 
filed  within  the  time  allowed  for  pleading,  and  this  mo- 
tion was  overruled. 

The  plaintiff  then  demurred  to  the  plea:  "(1)  Said 
plea  does  not  deny  that  the  defendant,  at  the  time  this 
suit  was  brought,  was  doing  business  in  the  city  of 
Montgomery,  and  in  Montgomery  county,  Ala,  (2) 
Said  plea  shows  that  the  defendant  is  properly  sued  in 
this  county.     (3)  Said  plea  shows  that  the  defendant  is 
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liable  to  suit  in  Montgomery  county,  upon  the  cause  of 
action  stated  in  the  complaint.  (4)  Said  plea  shows 
that  this  court  has  jurisdiction  of  the  defendant  in  this 
action  upon  the  cause  of  action  sued  on."  These  demur- 
rers were  overruled,  and  the  defendant  was  put  to  its 
trial  upon  its  plea  of  abatement. 

Martin  &  Martin^  for  appellant. — Plea  4  came  too 
late  and  ought  to  have  been  stricken. — Rule  12  'of  Cir- 
cuit Court  Practice.  The  action  of  the  trial  couit  in  re- 
fusing to  give  effect  to  this  rule  is  reviewable  and  re- 
ver sable. — Beck  v,  Glenn,  69  Ala.  121;  Hamkins  v,  Ar- 
nwur  Packing  Co,^  105  Ala.  543.  The  demurrer  should 
have  been  sustained  to  plea  4.  It  affirmatively  appeared 
therefrom  that  the  city  court  of  Montgomeiv  had  juris- 
diction.—§§  232  and  240,  Constitution  1901;  §  4206, 
Code  1896;  Farrior  v.  N.  E.  Mort.  Sec.  Co.,  88  Ala.  275; 
Int.  O.  S.  O.  Co.  V.  Wheelock,  124  Ala.  267;  Sullivan 
Timber  Co.  v.  Sullivun,  103  Ala.  471;  Denver  &  Rio 
Gramde  R.  R.  Co.  v.  Roller,  100  Fed.  738;  Christy  v. 
Dmis  C.  d  C.  Co.,  92  Fed.  3. 

Hugh  Nelson,  and  L.  E.  Jeffries,  for  appellee. — 
The  action  of  the  court  is  fully  justified  by  the  follow- 
ing authorities:  Section  240,  Constitution  1901;  § 
4207,  Clode  1896;  Home  Protection  Co.  v.  Richards,  74 
Ala.  466;  C.  &  P.  R.  R.  Co.  v.  Cooper,  30  Vt.  476;  N.  K. 
Fairbanks  Co.  v.  C.  N.  O.  d  T.  P.  Ry.  Co.,  54  Fed.  420; 
Wall  V.  Chesapeake,  95  Fed.  398 ;  Mueller  v.  Pa.,  113  Fed. 
502;  Maantell  v.  Ackerson,  34  Fed.  286;  Beard  v.  Pub- 
lishing Co.,  71  Ala.  60;  Sullivan  v.  Sullivan  Tunber  Co.y 
103  Ala,  71. 

TYSON,  C.  J. — Rule  12  of  practice  in  the  circuit  and 
inferior  courts  of  common-law  jurisdiction,  prohibiting 
a  plea  in  abatement  to  be  received,  if  objected  to,  unless 
filed  within  the  time  allowed  for  pleading,  has  no  appli- 
cation to  a  plea  in  abatement,  which  is  in  substance 
amendatory  of  former  pleas  filed  within  time,  to  which 
demurrers  had  been  sustained,  with  leave  granted  to 
amend.  To  hold  otherwise  would  deprive  a  defendant 
of  the  right  of  amendment  secured  by  section  3304  of 
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the  Code  of  1896.  Furthermore,  if  the  plea,  against 
which  the  motion  to  strike  was  aimed,  the  overruling  of 
which  is  sought  to  bt*  reviewc^d,  should  not  be  regarded 
as  amendatory  of  former  plea-?,  the  court  in  lef using  to 
strike  it,  on  the  state  of  record  as  it  then  was,  did  not 
abuse  its  discretion. — Hawkins  v.  Armour  Packing  Co., 
105  Ala.  545,  17  South.  16,  and  cases  there  cited. 

It  is  shown,  both  by  the  averments  of  the  plea  and 
the  t(^stimony  ottered  in  support  of  it,  that  the  defend- 
ant had  no  line  of  railroad  in  th(^  county  of  Montgomery, 
wheie  this  action  was  brought,  and  did  no  business 
therein  other  than  to  have  in  the  city  of  Montgomery,  in 
said  county,  two  soliciting  agents — one  a  freight  agent, 
to  solicit  shipmcTits  of  fr(4«i:ht  to  and  from  that  terri- 
tory, to  be  routed  by  the  shipper  so  as  to  pass  over  de- 
fendant's line  s  of  road  outside  of  and  beyond  the  limits 
of  that  couDty;  the  other,  a  traveling  passenger  agent, 
whose  sole  duty  was  to  solicit  passenger  tiafific.  Neither 
of  these  agents  were  authorizeti  to  enter  into  any  con- 
tract or  contracts  to  bind  the  company,  nor  to  receive 
and  collect  money  for  the  transportation  of  freight  or 
passcmgers.  The  (piestion  presented  is  whether  this 
state  of  facts  shows  that  defendant,  a  foreign  corpora- 
tion, was  "doing  liusiness''  in  the  ccmnty  oif  Montgom- 
ery, within  the  meaning  of  s(H*tion  232,  art.  12,  of  the 
Constitution,  or  section  4207  of  the  Code  of  1896;  the 
provisi(m  of  the  former  fixing  the  venue  of  suits  against 
such  corporations  "in  any  county  where  it  does  business 
by  service  of  pr(K*e<s  upon  an  agent  anywhere  in  the 
state,"  and  that  of  the  latter  "in  any  county  in  which 
it  does  business  by  agent."  It  is  obvious  that  the  words 
"does  business,"  as  used  in  the  constitutional  provision 
and  the  statute,  mu^t  have  the  same  meaning. — Sulli' 
mn  t\  f^ulUran  Timber  Co,,  103  Ala.  371,  15  South.  941, 
25  L.  R.  A.  543.  And  upon  the  principles  declaied  in 
Beard  v.  The  T'nion  &  Amrriaan  PuhUshing  Co.,  71  Ala. 
60,  we  feel  constraintnl  to  hold  that  the  act  of  the  de- 
fendant in  constituting  agents,  with  no  power  or  au- 
thority to  bind  it,  but  simply  to  solicit  traflBc  for  it,  was 
not  "doing  business,"  within  the  constituticmal  or  stat- 
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utory  provisions.     See,  also,  Internatimial  Cotton  Seed 
Oil  Co.  V.  Wheeloek,  124  Ala.  367,  27  South.  517. 
Affirmed. 

DowDELL,  Anderson^  and  McClbllan,  JJ.,  concur. 


Louisville  &  Nashville  R.  R.  Co. 
t\  IJrltton, 

Damages  for  Loss  of  Goods, 

(Decided  Feb.  14th,1907.    43  So.   Rep.  108.) 

1.  Evidence;  Letters;  Admiasibility ;  Proof  of  Genuineness. — In  the 

absence  of  proof  of  the  genuineness  of  the  signature  or  that 
they  were  written  in  response  to  a  letter  from  plaintiff,  letters 
received  by  plaintiff  are  not  admissible  against  the  purported 
writer  or  his  principal. 

2.  Same. — ^Where  a  letter  was  produced  by  defendant  upon  notice 

to  do  so,  and  It  was  shown  to  have  been  written  by  plaintiff 
in  response  to  one  from  defendant's  agent  and  mailed  to  him, 
it  was  admissible,  if  other  wise  relevant. 

3.  Carriers;  Loss  or  Conversion  of  Goods;  Jury  Question. — Whether 

or  not  plaintiff  paid  the  freight  upon  the  goods,  held,  under 
the  evidence  in  this  case,  a  question  for  the  Jury. 

4.  Same;  Admissibility  of  Evidence. — It  was  permissible  to  show 

by  a  witness  that  defendant's  elaim  agent  showed  him  a  box 
of  slippers  and  told  them  they  were  plaintifrs  and  offered  to 
sell  them  to  witness,  as  tending  to  show  that  defendant  was  in 
posesslon  of  the  property  and  exercising  acts  of  ownership 
over  it;  it  having  been  shown  that  such  agent  was  in  charge 
of  the  claim  department  of  defendant  company. 

5.  Trial;  Instructions;  Statement  of  Parties  Contentions. — It  was 

not  error  for  the  court,  in  giving  its  oral  charge,  to  state  plain- 
tiffs contentions  to  the  Jury.  t 

6.  Carriers;  Loss  of  Goods;  Unqualified  Refusal  to  Deliver.-J-K  car- 

rier may  require  the  production  of  the  bill  of  lading  before 
consenting  to  deliver  goods.  This  is  a  qualified  refusal.  But 
a  general  or  unqualified  refusal  may  be  shown  as  evidence  of 
a  conversion.  But  whether  qualified  or  unqualified,  held, 
under  the  evidence  in  this  case,  a  questioo  for  the  Jury. 
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Appeal  from  Mobile  Circuit  Court. 

Heard  before  Hon.  Samuel  B.  Browne. 

Action  by  E.  H.  Britton  against  the  Louisville  & 
NaBhville  Railroad  Company.  From  a  judgment  for 
plaintiff,  defdidant  appeals.     Reversed  and  remand(Ki. 

See  39  South.  585. 

This  was  an  action  begun  by  the  appelke  against  ap- 
pellant in  the  justice  court  to  recover  for  the  value  of  a 
case  of  shoes  alleged  to  have  been  delivered  to  the  de- 
fendant for  shipment  and  never  delivered  to  consignee. 
It  was  iemove<l  on  motion  of  appellant  to  the  circuit 
court  by  certiorari,  and  there  tried,  resulting  in  a  ver- 
dict for  the  plaintiff.  The  facts  sufficiently  appear  in 
the  opinion.  The  court  in  its  oral  charge,  said:  "This 
is  a  suit  by  the  plaintiff  against  the  defendant  for  the 
conversion  of  certain  goods,  which  the  plaintiff  claims 
were  shipped  to  him  from  certain  parties.  Plaintiff 
claims  that  these  goods  were  shipped,  and  that  the  de- 
fendants received  them ;  and  after  the  reception  of  these 
goods  plaintiff  claims  that  he  paid  the  freight  on  the 
goods.  Plaintiff  further  claims  that  the  defendant  re- 
ceived the  freight  payment.  He  further  claims  that 
through  one  Steve  Johnston  he  demanded  possession  of 
these  goods,  and  he  further  claims  that  he  paid  for  these 
goods  and  thereby  became  the  owner  of  them.  If  you 
are  reasonably  satisfied  from  all  the  evidence  that  that 
is  true,  the  plaintiff  would  be  entitled  to  recover,  unless 
you  are  reasonably  satisfied  of  the  truth  of  one  of  the  de- 
fendant's pleas,  which  pleads  the  general  issue,  not 
guilty,  and,  secondly,  that  the  goods  were  held  on  ac- 
count of  a  nonproduction  of  the  bill  of  lading.  Well,  if 
you  are  reasonably  satisfied  from  the  evidence  that  the 
goods  were  held  on  account  of  the  nonproduction  of  the 
bill  of  lading,  that  they  were  held  for  that  reason,  and 
you  are  further  satisfied  that  they  were  honest  in  that, 
why,  the  plaintiff  could  not  recover."  The  assignment 
of  err^  as  to  this  charge,  and  the  exception  reserved 
thereto,  is  that  it  stated  the  contention  of  the  plaintiff. 

Gregory  L.  Smith  and  Joel  Goldsby^  for  appellant. 
The  couit  improperly  admitted  the  letters  in  evidence.— 
O'Connor  Mining  Go,  v.  Dickson,  112  Ala.  304.    Under 
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the  proof  in  this  case  the  refusal  to  deliver  the  goods  did 
not  constitute  a  conversion  and  the  chaiges  rajuested  by 
defendant  on  that  theory  should  have  been  given. — 
Alexander  v,  ^outhey^  7  S.  &  L.  85;  Butler  x\  Jones,  80 
Ala.  428;  5  A.  &  E.  Ency.  of  Law,  pp.  202-3;  Bayik  of 
R(>clu!stcr  i\  Jimes,  4  N.  Y.  498;  Neal  v,  Rogers,  23  S. 
E.  702.  The  carrier  has  the  absolute  right  to  have  the 
bill  of  lading  produced  before  delivering  the  goods. — 
Ratzer  v,  Burlington,  66  N.  W.  988 ;  Peoria  Nat,  Bank 
V,  Northern  R,  R,  Co.,  58  N.  H.  203;  Grayson  Co.  Nat, 
Bank  v,  N,  C.  &  i^t,  L,  Ry.,  79  S.  W.  1094. 

Erwin  &  McAleer,  for  appellee. — The  court  prop- 
erly admitted  in  evidence  the  freight  bill. — Boirdoin  i*. 
Alt.  O,  L.  Ry,,  41  South.  294.  Counsel  discuss  other  as- 
signments of  error  but  cite  no  authority. 

HARALSON,  J.— 1.  The  plaintiff  introduced  two 
letters  signed  "G.  J.  Santa  Cruz,"  one  dated  June  6th, 
1902,  and  the  other,  October  11th,  1902.  The  defendant 
objected  to  their  introduction,  on  the  ground  among 
others,  that  the  signature  to  the  letters  wa*s  not  shown 
to  l)o  the  signature  of  G.  J.  Sana  Cruz.  It  was  not  showTi 
that  either  of  the  letters  was  in  response  to  any  letter 
from  the  plaintiff.  The  objection  should  have  been  sus- 
tiiined.  It  is  settled  with  us,  that  *^a  letter  received  by 
another  through  the  mail,  at  least,  one  not  in  response 
to  a  letter  pieviously  sent  to  the  purported  writer,  is  not 
admissible  against  the  purported  writer,  or  his  princi- 
pal, without  proof  of  its  genuineness." — O^Connor  Min, 
&  Mffj,  Co.  V.  Dickson^  112  Ala.  308,  20  South.  413. 

2.  The  plaintiff  also  offered  in  evidence  a  letter 
datcMl  the  13th  of  Octol)er,  1902,  written  by  himself  to 
defendant's  said  agent,  which  letter  puiT)oits  to  be  in 
reply  to  one  from  the  agent,  and  which  the  witness, 
Britton,  testificHl  he  had  written  and  mailed,  and  it  was 
admitted  that  this  letter  was  i>ioduced  by  the  defendant 
under  notice  from  the  plaintiff.  It  was  objected  to, 
because  irrelevant  and  imniati^rial,  and  because  it  was 
the  mere  declaration  of  the  plaintiff  as  to  past  transac- 
tions, which  was  not  com)>etent  evidence  against  defend- 
ant.   On  the  other  appeal  in  this  case,  it  was  held,  and 


Digitized  by 


Google 


»4»  I  OF  ALABAMA.  555 

[Louisville  &  Nashville  R.  R,  Co.  v.  Brltton.] 

we  decline  to  depart  from  that  holding,  that  the  evi- 
dence, for  reasons  there  stated,  was  competent. — 39 
South.  585. 

3.  The  phiintiir  offered  in  evidence  a  freight  bill,  for 
*'l  c.  of  shoes"  (one  case  of  shoes),  maiked  paidj  Jan- 
uary 11,  1902,  "Geo.  J.  Santa  Cruz."  Bufkin,  a  witness 
for  the  plaintiff,  who  was  an  employe  in  the  claim  de- 
partment of  the  defendant  company,  testified  that  he 
knew  of  a  case  of  fi  It  slippers  belonging  to  Mr.  Britton, 
the  plaintiff',  that  was  in  the  possession  of  the  defendant; 
that  a  claim  had  been  piesented  by  Mr.  Britton  for  f35 
for  these  shoes,  and  he  saw  the  case  after  the  claim  had 
been  presented ;  that  there  were  two  ('ases  of  shoes,  one 
aiiived  at  Mobile  January  11,  and  the  other  February. 
13,  1902,  and  that  they  did  not  come  on  the  same  car. 
The  freight  bill,  set  out  in  the  bill  of  exceptions,  was 
shown  to  the  witness,  and  he  testified  that  the  waybill, 
had  two  cases  of  shoes  on  it,  and  read,  "1  case  of  shoes, 
weight  130  pounds;  that  the  weight  and  charges  in- 
cluded, for  two  cases,  one  case  to  follow  this  number, 
but  that  this  was  the  waybill  upon  which  the  first  case 
of  slippeis  came;  that  that  case  was  delivered;  that  the 
second  case  of  slippers,  which  are  in  controversy,  did 
not  come  on  that  cai\" 

The  plaintiff  testified  that  he  bought  two  cases  of 
slippers  from  Daniel  (rreen  Pelt  Shoe  Company,  and 
they  sent  him  a  bill  therefor,  which  was  afterwai'ds  in- 
troducc^lj  datc^l  December  24,  1901,  and  that  he  paid 
the  bill.  He  further  testified,  that  the  defendant  com- 
pany sent  him  a  freight  bill,  which  the  witness  produced 
and  identifie<l,  and  that  he  paid  it.  This  fi eight  bill  was 
introduced  in  evidence  over  the  objection  of  defendant, 
that  it  was  irrelevant  and  incompetent.  This  freight  bill 
purports  to  be  dated  Jauary  11,  1902,  was  for  one  case 
of  shoes,  weighing  100  pounds,  freight  and  charges 
11.93.  This  evidence  tends  to  show  that  this  freight  bill 
w-as  for  the  case  of  shoi»s,  which  plaintiff's  witness, 
Bufkin,  said  arrived,  January  11,  1902,  and  had  no  ref- 
erence to  the  other  case,  which  arrived  February  13, 
1902.  Jt  also  tended  to  show  that  this  was  the  case,  the 
freight  bill  for  which  was  sent  by  defendant's  agent  to 
plaintiff  on  the  11th  of  January,  1902,  and  which  plain- 
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tiff  paid  on  that  date.  There  is  no  evidence  that  plain- 
tiff paid  a  freiji^ht  bill  on  but  one  case.  The  plaintiff 
testified  further  on,  that  the  bill  of  lading  did  not  come, 
and  he  wrote  for  a  duplicate  in  March  following,  which 
was  sent  to  him. 

Under  the  forgoing  evidence,  it  was  for  the  jury  to 
determine  whether  the  defendant  presented  and  plain- 
tiff paid  the  freight  on  the  case  of  shoes  in  question,  and 
was  not  one  for  the  court  to  decide  as  a  matter  of  law. 

4.  The  evidence  of  the  witness,  Groom,  was,  that 
Bufkin,  the  claim  agent  of  defendant,  showed  him  some 
slippers  which  he  said  belonged  to  the  plaintiff,  and  of- 
fered to  sell  them  to  him.  They  were  in  a  box  marked 
E.  H.  Britton,  the  name  of  the  plaintiff,  and  were  from 
the  Daniel  Green  Felt  Shoe  Company.  This  statement 
of  the  witness  was  not  in  response  to  any  question  pro- 
pounded to  him,  on  which  ground  the  defendant  moved 
to  rule  it  out,  and  on  the  further  ground  that  it  was  not 
binding  on  defendant.  The  objection  was  properly  over- 
ruled. The  evidence  of  the  witness  tended  to  sho>v  that 
defendant  was  in  possession  of  the  property  sued  for, 
which  it  was  exercising  ownership  over  in  proposing  to 
sell  it;  and  it  was  in  evidence  that  Bufkin  was  in  charge 
of  the  claim  department  of  the  defendant  company.  The 
company  had  to  act  through  agents. 

5.  We  find  no  error  in  that  part  of  the  oral  charge  of 
the  court  excepted  to  by  defendant  It  correctly  stated 
the  plaintiff's  contention,  whether  that  contention  was 
right  or  wrong.  The  charge  was  rather  favorable  to  the 
defendant  than  otherwise. 

The  defendant  might  have  properly  refused  to  deliver 
the  goods,  without  the  pioduction  of  the  bill  of  lading, 
and  if  it  put  its  refusal  upon  that  ground,  this  w^ould 
be  a  qualified  refusal,  and  would  not  make  it  guilty  of 
a  conversion.  On  the  other  hand,  if  the  refusal  was  gen- 
eral, and  unqualified,  this  would  be  evidence  of  a  con- 
version. Whether  the  defendant's  refusal  was  the  one 
or  the  other,  under  the  testimony,  was  a  question  for  the 
jury. 

For  the  errors  painted  out  the  judgment  is  reversed 
and  the  cause  is  remanded. 
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Reversed  and  remanded.    . 
Tyson,  C.  J.,  and  S^mpson^  and  Denj^on^  J  J.,  concur. 

Farl<\y,  et  al.  v.  Mobile  Sc  Ohio  R.  R.  Co* 

Actum  ff>r  Damages  far  Loss  of  Property  by  Fire. 

(Decided  Jan.  16th,  1907.    42  So.  Rep.  747.) 

1.  Railroads:   Setting   Fire;    Negligence;   Evidence. — ^The   plaintlfT 

made  a  prima  facie  case  raising  the  presmnption  of  negligence 
of  the  defendant  in  setting  fire  among  the  stubble.  The  de- 
fendant made  full  proof  of  the  proper  equipment  and  handling 
of  its  engine,  thus  shifting  the  burden  back  to  the  plaintiff. 
Held,  evidence,  that  a  quarter  of  a  mile  from  the  place  of 
the  fire,  and  while  going  up  grade,  the  locomotive  emitted  a 
great  deal  of  sparks,  and  that  several  fires  during  a  number 
of  j'ears  were  occasioned  by  sparks  from  defendant's  engine, 
was  not  sufficient  to  raise  a  conflict  in  the  evidence  as  to  the 
proper  equipment  and  handling  of  the  locomotive. 

2.  Appeal;  Review;  Harmless  Error;  Instruction, — Where  the  gen- 

eral charge  is  properly  given  for  defendant,  the  refusal  to 
give  (Charges  requested  by  plaintiff  asserting  correct  legal 
propositions  is  harmles  error. 

3.  Trial;  Instructions ;  Assumption  of  Fact, — A  charge  for  plaintiff 

postulating  a  finding  in  his  behalf  on  a  disbelief  by  the  jury 
of  defendant's  evidence,  assuming  as  a  fact  that  plaintiff  has 
made  out  his  case,  is  properly  refused. 

Apppul  from  Tuscaloosa  County  Court. 

Heard  before  Hon.  H.  B.  Foster. 

Action  by  Charle;^  F.  Farley  and  others  a<i:ainst  the 
M(>l)ile  &  Ohio  Railroad  Company.  Judgment  for  de- 
fendant, plaintiffs  appeal.     Affirmed. 

This  was  an  action  for  the  recovery  of  $180  damages 
for  destruction  by  fire  of  18  tons  of  hay  alleged  to  have 
b((n  caused  by  sparks  emitt(*d  from  one  of  defendant's 
engines.  The  defendant  interposed  the  plea  of  the  gen- 
eral i-sue.     The  evidence  tended  to  show  that  the  hay 
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was  in  a  field  in  shocks  or  licks  near  the  defendant's 
right  of  way,  and  was  burned.  The  evidence  tended  to 
show  that  the  grass  was  dry  in  the  fields  and  along  the 
right  of  way,  and  that,  soon  after  the  local  freight  train 
belonging  to  defendant  passefl  this  field  going  south,  the 
hay  ricks  were  discovered  to  be  on  fire.  It  was  further 
shown  tliat  the  grass  and  stubble  were  burned  without 
a  bieak  from  near  defendant's  right  of  way  to  the  hay 
rick.  The  evidence  for  defendant,  and  its  tendencies, 
together  with  the  tendencies  of  the  rebuttal  evidence  in- 
troduced by  the  plaintiff,  is  sufficiently  set  out  in  the 
opinion  of  the  court.  A  number  of  charges  were  re- 
quested by  the  plaintiff  and  refust^d  by  the  court,  but  it 
is  not  necessary  to  here  set  them  out. 

Daniel  Collier,  and  M.  T.  Ormand,  for  appellant. — 
Proof  of  the  mere  fact  that  the  property  was  damage! 
or  d(  stroyefl  by  fire  having  escaped*  from  a  pa*ssing  en- 
gine is  prima  facie  evidence  of  negligence  in  the  con- 
struction and  management  of  such  engine. — L.  d  N.  R, 
R,  Co,  r,  RecHc,  85  Ala.  501.  As  to  the  shifting  of  the 
burden  and  the  conclusiveness  of  presumption  alM)ve 
stated,  see  A.  (i.  Rt/.  Co.  v.  Tat/lor,  129  Ala.  245;  L.  cf 
.V.  R,  R,  Co.  V.  Marhurj/  Lbr.  Co.,  125  Ala,  237;  Ma^ 
lofic's  Case,  109  Ala.  507.  The  court  improperly  gave 
the  affirmative  charge  for  defendant. — Authorities  su- 
pra. Charges  asked  bv  plaintiff  should  have  bwm  given. 
.4.  G.  H.  Ry.  Co.  r.  McAlpwc,  80  Ala.  73;  Geihohit  r. 
Rogers,  110  Ala.  445;  115  Ala.  100. 

J.  M.  Foster,  for  appellee. — The  uncontradicted  evi- 
dence for  the  appellee  completc^ly  rebutted  the  prima 
facie  pn^uinption  and  negligence  and  the  genral  afflrm- 
ativ  clmrge  for  defendant  was  properly  given. — L.  d  A\ 
R.  R.  Co.  r.  }farhun/  Lhr.  Co.,  125  Ala.  237;  Reese's 
Case,  85  Ala.  502;  Maloue's  Ca^se,  109  Ala.  516.  The  i-e- 
fusiil  of  the  thiee  written  charges  asked  by  plaintiff 
was  proper .--/vrx'ft  r.  The  i^tate,  115  Ala.  99. 

DOWDELL,  J. — The  plaintiffs  introduced  evidence 
of  facts  from  which  it  was  open  to  the  jury  to  reason- 
ably infer  that  the  fire  which  destroyed  plaintiff's  prop- 
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erty  orijj:inated  from  sparks  emitted  froril  a  passing  lo- 
comotive uf  the  defendant  company  and  falling  into  the 
dry  glass  and  stubble  near  the  right  of  way  of  the  rail- 
road from  whence  the  fire  was  communicated  to  the 
ricks  of  hay  in  (jue.stion.  There  was  no  positive  or  di- 
rect proof  of  any  act  of  negligence  on  the  part  of  the 
defendant  or  its  servants;  the  same  being  only  inferen- 
tial. The  evidence,  however,  was  sufficient  under  the 
well-settled  rule  of  law  to  raise  a  piesumption  of  n^li- 
genee  in  the  e(iuii)ment  of  the  locomotive  or  it  handling, 
cai^ting  upon  the  defendant  the  burden  of  showing  prop- 
er eciuipment  and  handling  of  the  locomotive  to  over- 
come the  presumption  so  raised.  In  order  to  meet  the 
prima  facie  case  thus  made  by  plaintiff's  evidence,  the 
defendant  introduced  evidence  showing  that  the  loco- 
motive was  at  the  time  properly  equipped  with  a  spark 
arrester  and  such  other  applinces  as  were  in  use  by  well- 
r(*gulated  railroads,  that  the  same  were  in  good  repair 
and  proper  condition,  and  that  the  locomotive  was  at 
the  time  properly  and  skillfully  handled.  This  evidence 
was  witlumt  dispute,  and  by  it  the  presumption  arising 
from  the  plaintiff's  evidence  was  met,  and  the  burden 
shifted  back  to  the  plaintiffs.  The  only  evidence  offered 
in  rebuttal  by  the  plaintiff's  was  the  testimony  of  one 
Monioe  Fair,  which  was  as  follows:  "That  he  lived  in 
the  neighborhood  of  Duncanville,  Ala.,  which  is  a  sta- 
tion of  defendant  company  in  Tuscaloosa  county,  Ala. ; 
that  he  saw  the  train  going  south  on  the  morning  of  the 
34th  day  of  October,  1904,  betwet^n  9  and  10  o'clock, . 
and  about  one-fourth  of  a  mile  south  of  where  the  hay 
was  burncHl;  that  the  said  train  was  the  south-bound 
lcx*al  freight,  which  passed  by  that  place  alM)ut  that  time 
every  day  going  south;  that  he  was  near  the  track  as  it 
pash^ed  by  him  at  said  place,  and  that  as  it  passinl  him 
a  great  deal  of  sparks  were  being  emitted  from  said  en- 
gine; that  the  train  was  blowing  and  puffing  as  it 
passed  him;  that  it  was  upgrade  for  several  huudred 
yards  north  of  the  shocks  of  hay."  The  bill  of  excep- 
tions recites:  "Witness  further  stated  that  he  put  out 
fires  several  times,  which  caught  from  sparks  emitted  by 
engines  of  the  defendant  company,  during  a  period  of 
several  years." 
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The  purpose  of  this  testimony  doubtless  was,  and,  in- 
deed, such  is  the  contention  of  appellants'  counsel,  to 
raise  a  conflict  in  the  evidence  as  to  the  proper  equip- 
ment and  handling  of  the  locomotive,  such  as  to  lequire 
a  submission  of  the  determination  of  that  question  to 
the  jury.  But  does  it  raise  such  a  conflict?  It  will  be 
observed  that  the  testimony  of  the  witness  as  to  emis- 
sion of  sparks  by  the  engine  about  a  fourth  of  a  mile 
south  of  where  the  fire  occurred  was  that  "a  great  deal 
of  sparks  were  being  emitted  from  said  engine."  At  this 
particular  place  and  time  the  engine  with  the  train  was 
going  upgi'ade,  and  in  the  language  of  the  witness  was 
puffing  and  blowing  as  it  passed  him.'?  It  is  not  shown 
that  the  sparks  which  were  emitted  were  in  unusual 
quantities  or  of  unusual  size.  The  facts  shown  are  not 
at  all  inconsistent  with  what  may  or  might  be  usual  and 
common  under  like  circumstances  with  all  locomotives 
with  proper  equipment  and  appliances  and  being  skill- 
fully handled  and  operated  on  other  well-r^ulated  rail- 
roads. There  is  a  difference  between  a  "gieat  deal"  of 
sparks,  and  sparks  in  "unusual  quantities"  and  of  "un- 
usual size."  The  latter  would  afford  reasonable  infer- 
ence of  defective  equipment  or  of  unskillful  handling  of 
an  engine,  while  the  former  would  not.  The  fact  that 
several  fires  during  a  period  of  several  years,  had  l)een 
occasioned  by  spaiks  from  engines  of  the  defendant  com- 
pany, it  not  being  shown  that  the  locomotive  in  question 
was  one  of  such  engines,  is  of  no  weight  or  consequence. 
Under  the  doctrine  laid  down  in  the  cases  of  L,  &  N.  R, 
R,  Co.  i\  Reese,  85  Ala.  497,  5  South.  283,  7  Am.  St. 
Kep.  66;  L.  ^6  N,  R,  R,  Co,  r,  M alone,  109  Ala,  509,  20 
South.  33,  and  /..  &  N.  R,  R.  To.  v.  Marhuni  Lumher 
Vo,  125  Ala.  237,  28  South.  438,  50  L.  K.  A.  620,  on  the 
wliole  evidence,  the  defendant  was  entitled  to  the  gen- 
eral aflftrmative  charge  as  requested. 

The  court,  having  given  the  general  charge  for  the  de- 
fendant, committed  no  rev(Tsible  error  in  refusing  to 
give  the  written  charges  requwt(Kl  bv  the  plaintiffs.  See 
case  of  /ux*  r.  mate,  115  Ala.  99,  22  South.  471.  Inde- 
pendent of  the  principle  statefl  in  the  Koch  Case,  supra, 
the  charges  weie  properly  refuscnl  on  other  grounds. 
Each  of  these  charges  postulated  a  finding  for  the  plain- 
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tiffs  on  the  disbelief  of  the  jury  of  the  defendant's  evi- 
dence, and  assuming  as  a  fact  that  the  plaintiffs  had 
proven  their  c^se. 

We  find  no  error  in  the  record,  and  the  judgment  will 
be  aflSrmed. 

Affirmed. 

Tyson,  C.  J.,  and  Simpson  and  Anderson,  JJ.,  con- 
cur. 


Louisville  &  Nashville  R.  R.  Co.;^^ 
Mertz,  Ibach  &  Co. 

Action  for  Damages  for  Injury  to  Property. 
(Decided  Jan.  24th,  1907.    43  So.  Rep.  7.) 

1.  Railroads;   Injury   to   Animals;    Neffligence;   Jury   Question. — 

Whether  defendant  was  guilty  of  negligence  In  failing  to  stop 
the  train  after  those  In  charge  of  the  same  discovered  that  the 
mules  were  frightened,  and  before  they  backed  the  wagon 
against  the  train  and  caused  "the  injury,  was  a  question  for  the 
Jury. 

2.  Same;  Instructions. — ^A  charge  asserting  that  if  defendant  was 

negligent  in  failing  to  stop  the  train,  after  its  servants  dis- 
covered the  peril,  then  plaintiff  would  be  entitled  to  recover 
unless  the  Jury  were  reasonably  satisfied  of  the  truth  of  either 
of  defendant's  pleas  of  not  guilty  by  reason  of  contributory 
negligence,  fails  to  require  that  the  negligence  hypothesized 
was  the  proximate  cause  of  the  injury  and  is  erroneous. 

3.  Trial;  Instructions;  Burden  of  Proof. — ^A  charge  asserting  that 

upon  the  conditions  named  therein,  plaintiff  would  be  entitled 
to  recover  unless  the  Jury  were  reasonably  satisfied  of  the 
truth  of  either  one  of  defendant's  pleas,  in  effect,  places  the 
burden  of  proof  of  the  plea  of  not  guilty  on  the  defendant. 

4.  Damages;  Injury  to  Property;  Repair. — ^The  measure  of  damages 

in  this  case  was  not  what  it  would  actually  cost  to  repair  the 
wagon,  but  what  it  would  reasonably  cost  to  put  the  property 
In  the  same  condition  as  it  was  before  the  injury,  or  the  dif- 
ference in  value  of  the  property  before  and  after  the  Injury. 
36 
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Appeal  from  Mobile  Circuit  Court. 

Heard  before  Hob.  Samuel  B.  Browne. 

Action  by  Mertz,  Ibach  &  Company  against  the  Louis- 
ville &  Nashville  Railroad  Con^pany.  From  a  judgment 
for  plaintiflf,  defendant  appeals.  Reversed  and  remand- 
ed. 

This  action  is  for  damages  done  to  a  wagon  and  team 
of  mules  belonging  to  the  appellees  by  a  train  of  cars 
of  appellant  while  being  operated  along  the  streets  of 
the  eity  of  Mobile.  The  complaint  contained  sev- 
eral counts  in  simple  negligence  and  two  in  wan- 
ton, or  intentional,  negligence.  The  evidence  for 
the  plaintiff  tended  to  show  that  the  train  of  cars  be- 
longing to  appellant  were  being  pushed  along  the  busi- 
ness street  on  which  plaiutiff^s  place  of  business  was 
located,  and  in  front  of  which  was  standing  this  team 
of  mules  and  wagon ;  that  the  mules  became  restless  at 
the  approach  of  the  train,  and  backed  into  the  train, 
damaging  the  mules  and  the  wagon;  that  those  in 
charge  of  the  train  saw  that  they  were  becoming  unman- 
ageable, and,  without  paying  tbem  any  attention,  con- 
tinued to  push  the  train  along  the  street,  making  no  ef- 
fort to  stop  the  train  after  discovering  the  condition  of 
the  mules.  The  evidence  for  the  defendant  tended  to 
show  that  16  cars  had  passed  the  mules  before  they 
showeil  any  signs  of  restlessness,  and  that  the  engine 
was  stopped  as  soon  as  the  peril  was  discovered,  and 
that  the  mules  backed  into  the  car  next  to  the  tender, 
or  the  next  to  the  last  part  of  the  moving  train.  The 
other  facts  are  set  out  in  the  opinion.  There  was  judg- 
ment for  the  plaintiff,  and  the  defendant  appeals. 

Grkgory  L.  &  H.  T.  Smith  and  Joel  Gk)LSBY,  for  ap- 
pellant.— A  ruiln^ad  company  is  nt  ver  liable  for  an  in- 
jury that  <loos  not  result  fiom  its  negligence,  even 
though  it  may  have  been  guilty  of  negligence  at  the  time 
of  the  injurv. — A,  G,  Sf.  i?.  R.  Vo,  v.  McAlpina  75  Ala. 
119;  Sf.  c6  N.  ff.  /?.  Co,  ?;.  Williatns,  65  Al.a  75;  A.  G. 
ASf  7?.  Co.  t\  Hairl\  72  Ala.  112;  A.  G,  8.  R,  R.  Co.  v. 
Carroll  97  Ala,  131;  E.  T.  V,  &  G,  R,  R,  Co.  v.  Holmes, 
97  Ala  334.  On  those  authorities  the  court  erred  in  as- 
suming that  the  injury  was  the  proximate  cause  of  the 
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alleged  negligence.  The  court  further  erred  in  charg- 
ing as  to  the  measure  of  damages.  The  actual  cost  and 
not  what  it  ought  to  have  cost  to  put  the  wagon  in  re- 
pair was  the  measure. 

Francis  J.  Inge^  for  appellant. — Cain  was  qualified 
B»  an  expert, — Southern  Ry.  Co.  r,  Crouder,  135  Ala. 
417;  M.  iH  M.  B.  R.  Co.  v.  Blakely,  59  Ala,  471;  L.  <« 
'N.  R.  R.  Co.  V.  Mothershed,  97  Ala.  261.  The  plaintiff 
was  entitled  to  recover  interest  from  the  21st  day  of 
February,  1903.— A.  G.  S.  R.  R.  Co.  v.  McAlpine,  75 
Ala,  113.  Counsel  discuss  other  assignments  of  error 
but  cite  no  authority. 

SIMPSON,  J. — This  was  an  action  by  the  appellee 
(plaintiff)  against  the  appellant  (defendant)  for  dam- 
ages lesulting  from  a  collision  by  the  wagon  and  mules 
of  the  plaintiff  with  a  moving  train  of  the  defendant 
in  the  city  of  Mobile;  the  gravamen  of  the  compla4nt 
b^ing  that  said  mules  became  frightened  at  the  moving 
train,  in  plain  view  of  those  in  charge  of  the  train^  and 
they  failed  to  check  or  stop  the  train  until  the  fright- 
ened mules  backed  the  wagon  against  the  train  and  thus 
caused  the  injury.  The  motion  by  the  defendant  to  ex- 
clude the  evidenre  of  the  plaintiff  was  properly  over- 
ruled. As  said  by  this  court,  when  this  case  was  before 
it  at  a  previous  term :  "The  question,  we  think,  under 
the  evidence,  was  properlv  left  by  the  court  to  the  jurv." 
— L.  d  N.  R.  R.  Co.  V,  Mertz.  Ibach  &  Co.,  (Ala.)  "^40 
South.  60,  62. 

The  court  of  its  own  motion  charged  the  jury  as  fol- 
lows :  "If  the  jury  are  reasonably  satisfied  that  the  de- 
fendant w^as  negligent  in  the  matter  of  stopping  the 
train  after  they  discovered  the  peril,  then  the  plaintiff 
would  be  entitled  to  recover" — to  which  the  defendant 
excepted,  and  the  attorney  for  the  plaintiff,  calling  the 
court's  attention  to  the  fact  that  it  had  overlooki^  the 
pleas  of  the  defendant  in  the  case,  "the  court  then  said 
to  tlie  jury  that  it  would  amend  that  charge  by  adding 
that,  of  course,  if  they  are  reasonably  satisfied  of  the 
truth  of  either  one  of  the  defendant's  pleas,  not  guilty, 
contributory  negligence,  why,  of  course,  they  could  not 
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recover."  Without  dwelling  upon  the  indefiniteness  of 
the  charge  and  explanation,  in  that  it  is  difficult  to 
tell  to  Avhom  the  pronoun  '^they"  before  "could  not  re- 
cover," in  the  charge,  refers,  we  think  that  th^  explan- 
ation did  not  remedy  the  principal  defect  in  the  charge. 
In  the  present  case  it  is  claimed  by  the  defendant  that 
there  is  nothing  to  show  that  the  motion  of  the  cars  had 
anything  to  do  with  the  injury,  but  that  in  all  proba- 
bility, even  if  the  cars  had  been  stopped  still  the 
moment  the  mules  became  frightened,  still  they  would 
have  continued  to  rear  and  back  against  the  train,  with 
the  same  result.*  But,  without  regard  to  that  conten- 
tion, it  is  clearly  incumbent  on  the  plaintiff  to  allege 
and  prove,  not  only  that  the  agents  of  the  defendant 
were  guilty  of  negligence,  but  also  that  said  n^llgence 
was  the  proximate  cause  of  the  injury,  and  a  charge 
which  leaves  out  cme  of  these  necessary  elements  of  the 
plaintiff's  cafie,  in  order  to  a  recovery,  is  necessarily 
defective,  and  it  is  error  to  give  such  a  charge.— 
Lafayette  Carpet  Co,  v:  Stafford,  (Ind.  App.)  57  N.  E. 
944,  *946;  Hall  v.  Cooparstown,  e^c./(Sup.)  3  N.  Y. 
Supp.  584;  Gmward  v.  Knapp,  Stout  &  Co.,  (Wis.)  62 
1^.  W.  625,  627,  48  Am.  St.  Rep.  901,  second  column; 
Boelter  v.  Ross  Lumber  Co.,  (Wis.)  79  N.  W.  243,  245, 
second  column;  Onlf,  C.  &  S.  F.  Ry,  Co.  v.  Williams, 
(Tex.  Civ.  App.)  39  S!  W.  967,  968,  second  column; 
Hillshoro  Oil  Co.  v.  White;  (Tex.  Civ.  App.)  41  S.  W. 
874;  A.  G.  S.  R.  R.  Co.  v.  CarrolL  97  Ala.  134, 11  South. 
803,  18  L.  R.  A.  433,  38  Am.  St.  Rep.  163;  A.  G.  8.  R. 
R.  Co.  V.  McAlpine  d  Co.,  75  Ala.  119.  In  addition,  it 
may  be  said  that  the  explanation  of  the  charge  placed 
upon  the  defendant  the  burden  of  proving  the  plea  of 
not  guilty. 

The  court  also  charged  the  jury  that,  "if  the  plain- 
tiffs were  entitled  to  recover,  then  they  were  entitled  to 
recover  the  value  of  whatever  it  cost  to  put  the  wagon 
in  proper  repair,  to  put  it  in  the  same  condition  as  be- 
fore." This  was  erroneous.  The  measure  of  damages 
would  be,  not  what  it  actually  cost,  but  what  it  would 
reasonably  cost  to  put  the  property  in  such  condition 
as  it  was  before,  or  the  difference  in  the  value   of  the 
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property  before  and  after  the  injury. — 13  Gye.  148; 
Arnmigton  v.  Stelle,  (Mont.)  69  Pac.  115,  94  Am.  St 
Rep.  812. 

The  judgment  of  the  court  is  leversed,  and  the  cause 
remanded. 

Tyson,  C.  J,,  and  Haralson  and  Denson^  JJ.,  con- 
cur. 


Southern  Ry.  Co.  i\  Cofer. 

Damages  for  Failing  to  Deliver   Goods   in   Reasotiable 

'    Time. 

(Decided  Feb.  14th,  1907.    43-  So.  Rep.  102.) 

1.  Evidence;    Parol;    Shipment    of    Ooods;    Place    of    Delivery; 

Custom. — It  was  competent  to  show  by  parol  evidence  the  ex- 
istence of  a  custom  to  shed  light  upon  the  intention  of  the 
parties  as  to  how  the  bill  of  lading  should  be  understood  with 
respect  to  the  place  of  delivery,  where  the  bill  of  lading  for 
certain  cotton  shipped  over  defendant's  road  read  "Name,'  G.  K. 
Place,  West  Point,  Va.  County,  care  press. ,  State,  Selma,  Ala- 
bama," the  same  being  an  ambiguity  on  the  face  of  the  bilL 

2.  Carriers;   Delay   in  Delivery ;.  Dar^ages ;   Instructions, — It   was 

error  to  instruct  that  the  damages  for  delay  in  delivery  of  the 
cotton  should  be  estimated  at  the  price  of  the  cotton  at  the 
place  of  delivery,  when  the  bill  of  lading  provided  that  the 
amount  of  damages  for  which  the  carrier  should  be  liable 
should  be  computed  at  the  value  of  the  cotton  at  the  time  and 
place  of  shipment. 

3.  Same;  Evidence;  Competency. — Where  the  bill  of  lading  l)ound 

the  railroad  only  to  transport  with  as  reasonable  dispatch  as 
its  general  business  would  permit,  and  one  of  its  pleas  was 
that  an  unprecedented  amount  of  freight  prevented  its  hand- 
ling the  cotton  more  expeditiously,  it  was.  competent  to  show 
that  a  subsequent  shii)ment  reached  the  same  destination  prior 
to  the  first  shipment,  as  to  the  delay  and  in  refutation  of  the 
plea. 

4.  Same;  Notice  of  Arrival. — In  view  of  the  provisions  of  Section 

4224,  Code  1896,  it  was  competent  to  show,  in  an  action  for 
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damages  for  delay  In  delivery  of  goods,  that  the  railroad  failed 
to  give  the  consignee  notice  of  the  arrival  of  the  goods  until  a 
certain  date,  as  tending  to  show  that  the  goods  did  not  arrive 
until  at  or  ahout  that  date. 

5.  Appeal;  Evidence;  Harmless  Error. — When  a  witness  gives  in 

detail  evidence  fully  answering  a  question  it  Is  harmless  error 
to  sustain  an  objection  to  such  question. 

6.  Same. — A  witness  was  allowed  to  detail  the  fact  concerning  the 

conditions  "alongside"  me  press  at  the  time  Inquired  about,  and 
it  was  harmless  error  to  exclude  a  question  as  to  whether  it 
was  possible  to  get  alongside  the  compress  with  freight  at  a 
certain  time. 

7.  8ame;  Numbering  Charges.— While  it  ll  not  fatal,  on  appeal,  to 

fail  to  number  requested  written  instructions,  it  should  be 
avoided  where  the  charges  are  numerous. 

Appeal  from  Dallas  Circuit  Court. 

Heard  before  Hon.  B.  M.  Miller. 

Action  by  !E.  G.  Cofer  against  the  Southern  Railway 
Company.  Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Reversed. 

The  appellee,  who  was  a  merchant  at  Randolph,  Ala,, 
shipped  23  bales  of  cotton,  as  per  bill  of  lading  set  out 
in  the  opinion,  from  Randolph,  Ala.,  over  the  lines  of 
the  appellant^  delivering  the  cotton  to  appellee  on  the 
25th  and  26th  days  of  November,  1904.  The  cotton  was 
not  delivered  at  the  compress  in  Selma,*80  far  as  the 
facts  in  this  case  disclose,  until  the  15th  day  of  Decem- 
ber following.  The  facts  and  the  pleadings  are  suffi- 
ciently set  out  in  the  opinion.  Counts  1,  2,  3,  6,  7  and 
8  claim  |115  damages  for  the  failure  to  deliver  within 
reasonable  time  23  bales  of  cotton,  giving  weight,  etc., 
date  of  shipment,  and  point  of  shipment.  Counts  4  and 
5  claim^  respectively,  the  failure  to  deliver  12  and  11 
bales  of  cotton  shipped  on,  respectively,  the  26th  and 
25th  of  November,  1904. 

Chambliss  Keith,  Daniel  Partridge,  Jr.,  and  Pet- 
Tus,  Jeffries  &  Pettis,  for  appellant. — The  court 
erred  in  admitting  the  testimony  of  the  witnesses  Cofer 
and  Hooper  as  to  the  receipt  of  certain  other  cotton  be- 
fore the  arrival  of  the  cotton  in  suit. — 1  Qreenleaf's 
Evidence,   (14th  Ed.)   §§  51  and   52.     The   court   also 
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erred  in  permitting  Hooper  to  testify  as  to  the  usual 
custom  as  to  bills  of  lading  and  the  usual  manner  of 
shipping  cotton  through  brokers. — Smith  v.  Southern 
Suppress  Co,,  104  Ala.  387;  L.  d  N.  R,  R.  Co,  v,  Fuh 
ffham,  94  Ala.  555;  Talla^see  Falls  Co.  v.  Western  Ry. 
of  Ala,,  117  Ala.  520;  6  Cyc.  420.  The  court  erred  with 
reference  to  the  te^imony  of  the  witness  McPeck,  5  A. 
&  E.  -Ency.  of  Law,  256;' 6  Cyc.  445.  There  was  a  va- 
riance between  the  proof  and  the  pleading  fatal  to  recov- 
ery.— Montgomery  R,  Co,  v.  Cidver,  75  Ala.  587  \  A,  Q. 
S,  V,  Vernon  Co.,  84  Ala,  173 ;  Moses  ty.  Beverly,  137  Ala. 
479;  A.  O,  S,  v,  Thomm,  83  Ala,  345;  A.  G.  S,  v.  Qrab- 
felder,8Z  Ala.  201;  22  A.  &  E.  Ency.  P.  &  P.  562 
(Variance) ;  A.  &  W.  P.  v.  Texas  State  Co.,  9  E.  (Ga.) 
600. 

The  measure  of  damages  was  improperly  stated  by 
the  court. — 5  A.  &  E.  Ency.  of  Law,  274. — Southern 
Pac.  R.  R.  Co.  V.  Arnett.  Ill  Fed.  849;  Southern  Ry. 
Co.  V.  Wehh,  39  South.  262. 

Pitts  &  Pitts,  for  appellee. — No  brief  came  to  the 
reporter. 

DENSON,  J. — This  is  an  action  by  a  shipper  against 
a  common  carrier  for  damages  arising  from  a  failure  to 
deliver  cotton  at  the  point  of  destination  within  a  rea- 
sonable time  after  the  cotton  was  delivered  to  the  car- 
rier and  accepted  by  it  for  shipment.  The  cotton  was 
delivered  by  the  plaintiff  to  the  defendant  in  two  lots 
of  11  and  i2  bales,  respectively,  on  the  25th  and  26th 
days  of  November,  1904,  at  Randolph,  Ala.,  a  station  on 
its  line  of  road. 

In  some  of  the  counts  of  the  complaint  it  is  alleged 
that  the  cotton  was  shipped  to  be  delivered  "to  order 
Gary,  Kennedy  &  Co.,  at  Selma,  Alabama,"  while  in 
other  counts  the  allegation  is  that  the  cotton  was  to  be 
d«»livered  "to  Gary,  Kennedy  &  Co.,  West  Point,  Vir- 
ginia, care  of  the  press,  Selma,  Alabama."  In  the  bills 
of  lading  the  statement  in  respect  to  the  consignee  and 
destination  is  as  follows :  "Consignee  and  destination : 
Name,  Gary  &  Kennedy.  Place,  West  Point,  Va.  County, 
care  Press.    State,  Selma,  Ala."    The  proof  shows  with- 
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out  conflict  that  the  plaintiff  delivered  the  bills  to  Gary, 
Kennedy  &  Co.,  at  Selma,  Ala.  It  was  further  shown 
that  Gary,  Kennedy  &  Co.  was  a  firm  of  wholesale  gro- 
cers and  cotton  commission  merchants  doing  business 
in  Selma,  Ala.,  and  the  plaintiff  testified  that  he  ship- 
ped the  cotton  to  that  firm  at  Selma,  Ala.,  to  sell  for 
him  for  a  consideration.  On  the  face  of  the  bills  it  ap- 
pears to  us  that  theie  is  presented  an  ambiguity  with 
respect  to  the  place  of  delivery,  which  renders  the  con- 
tracts susceptible  of  two  reasonable  constructions.  This 
being  true,  it  was  competent  for  th^  plaintiff  to  prove 
the  existence  of  a  custom  to  show  the  sense  in  which 
the  contracting  parties  intended  the  bills  of  lading 
should  be  understood  in  respect  to  the  place  of  delivery. 
In  this  view  we  hold  that  the  court  committed  no  error 
in  allowing  the  witness  Hooper  to  testify  as  to  the  cus- 
tom with  respect  to  the  issuance  of  bills  of  lading  when 
cotton  is  Hhipped  to  commission  merchants  or  brokers, 
and  the  usual  manner  of  shipping  cotton  through 
brokers. — Barloir  v.  Lambert^  28  Ala.  704,  65  Am.  Dec. 
374;  M.  <6  /;.  Ry.  v.  Kolh  &  Hm-daKmy,  73  Ala.  396,  49 
Am.  Rep.  54;  East  Tenn,,  Va,  &  Oa,  /?.  /?.  Co.  v.  John- 
8t07i,  75  Ala.  596,  604,  51  Am.  Rep.  489;  Biiyck  &  Cain 
V.  Hchmng,  100  Ala.  355,  14  South.  48.  The  evidence  of 
Hooper  tends  to  show  that  the  custom  was  observed  by 
the  defendant  in  the  issuance  of  bills  of  lading  at  Ran- 
dolph, and  by  delivering  the  cotton  finally  at  Selma, 
and,  as  a  natural  consequence,  that  defendant  was 
aware  of  the  custom.  It  further  shows  without  conflict 
that  the  cotton  was  actually  delivered  to  Gary,  Kennedy 
&  Co.  at  Selma  on  the  15h  of  December,  1904. 

The  bills  of  lading  each  contain  the  following  stipula- 
tion in  respect  to  the  rule  for  the  admeasurement  of 
damages  in  case  of  loss:  "The  amount  of  any  loss  or 
damage  for  which  any  carrier  becomes  liable  shall  be 
computed  at  the  value  of  the  cotton  at  the  place  and 
time  of  shipment  under  this  bill  of  lading,  unless^ a 
lower  value  has  l>een  agreed  on  or  is  determined  by  the 
classification  upon  which  the  rate  is  based,  in  either  of 
which  events  such  lower  value  shall  be  the  maximum 
price  to  govern  such  computation.'  It  will  be  observed 
that  no  exemption  from  liability  on  account  of  negli- 
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gence  is, involved  in  this  stipulation,. but  the  sole  effect 
of  it  is  to  fix  the  place  at  which  the  price  of  the  cotton 
shall  be  ascertained  in  xespect  to.  the  measurement  of 
damages.  It  has  been  held  that  such  stipulations  in 
bills  of  lading  are  reasonable  and  enforceable.  This  be- 
ing true,  the  general  rule  which  fixes  the  value  of  the 
goods  at  the  place  of  delivery  at  the  time  at  which  they 
should  have  been  delivered  as  the  one  for  the  admeas- 
urement of  damages  was  varied  by  the  contract  of  the 
parties;  and  the  court  erred  i,n  the  oial  charge  to  the 
jury  requiring  the  damages  to  be  estimated  with  respect 
to  the  price  of  cotton  at  Selma,  instead  of  Randolph, 
and  in  permitting  evidence  of  the  value  of  cotton  at 
Selma.— L.  d  N.  B.  R,  Co.  v,  0dm,  80, Ala.  38. 

The  bills  of  lading  contained  this  stipulation:  "No 
carrier  is  bound  to  carry  said  cotton  by  any  particular 
train  or  in  time  for  any  particular  market,  or  other- 
wise than  with  as  reasonable  dispatch  as  its  general 
business  will  permit."  This  stipulation  was  pleaded  in 
defense  by  special  plea  4,  which,  in  connection  with  the 
stipulation,  contains  the  further  averments  that,  "at 
the  time  the  property  described  in  the, plaintiff's  com- 
plaint was  delivered  to  the  defendant,  the  defendant  as 
a  common  carrier  was  burdened  with  an.  unprecedented 
quantity  of  freight  to  and  from  divers  points,  and  espec- 
ially to  the  point  of  Selma,  Ala. ;  that  such  uuusual  con- 
ditions in  the  quantity  of  freight  to  be  hauled  at  this 
particular  time  and  to  this  particular  point  had  never 
before  existed,  and  the  existence  of  the  aforesaid  condi- 
tions prevented  the  defendant  from  hauling  the  said 
described  property  more  expeditiously  than  it  hauled 
it;  and  that  the  delay  in  hauling  said  freight  was 
brought  about  by  the  aforesaid  conditions."  To  this 
plea  the  plaintiff  replied  specially,  and  substantially, 
that  the  defendant  failed  to  notify  plaintiff  at  the  time 
of  the  shipment  of  the  conditions  set  out  in  said  plea, 
and  to  this  replication  the  defendant  rejoined  by  aver,- 
Ting  knowledge  on  the  part  of  the  plaintiff  of  the  con- 
ditions specifi(?d  in  the  plea.  If  the  plaintiff  shipped 
other  cotton  from  Randolph  over  defendant's  line  to 
Selma  after  shipping  the  two  lots  involved  in  this  con- 
troversy, and  the  subsequent  shipment  arrived  in  Selma 
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prior  to  the  two  lots,  evidence  of  these  facts  would  be 
competent  in  respect  to  delay  on  the  part  of  the  de- 
fendant and  in  refutation  of  the  facts  set  up  in  plea  4. 
The  court  did  not  eir  in  allowing  the  plaintiflF  to  give 
such  evidence  on  his  tebuttal  examination.  We  remark, 
however,  that  it  is  not  made  to  affirmatively  appear  that 
the  subsequent  shipment  was  made  over  defendant's 
line  of  road ;  but  this  point  was  not  clearly  raised  by  the 
objections  that  were  interposed. 

Hooper,  having  testified  that  he  was  a  member  of  the 
firm  of  GaiV;  Kennedy  &  Co.  at  Selma,  and  that  plain- 
tiflf  delivered  to  him  the  bills  of  lading  for  the  cotton 
in  question  about  the  25th  or  26th  of  November,  1904^ 
was  asked  this  question:  **What  time  did  you  receive 
notice  that  tbe  cotton  was  at  the  compress?"  The  ob- 
jections to  the  question  were  that  it  called  for  illegal 
evidence,  and  the  bills  of  lading  are  through  bills  of 
lading,  and  there  is  not  any  duty  on  the  part  of  the  de- 
fendant to  give  notice  of  the  arrival  of  the  cotton.  We 
think  neither  of  the  objections  is  meritorious.  In  re- 
spect to  the  second  objection,  we  have  already  held  that 
it  was  a  question  subject  to  explanation  by  parol  evi- 
dence as  to  whether  Selma  was  the  point  of  delivery. 
Under  section  4224  of  the  Code  of  1896  defendant  could 
not  relieve  itself  of  liability  as  a  common  carrier,  in  a 
place  the  size  of  Selma,  by  reason  of  a  deposit  or  stor- 
age, unles?,  within  24  hours  after  the  arrival  of  such 
freight,  notice  thereof  is  given  the  consignee  personally 
or  through  the  mail.  In  view  of  this  section,  we  cannot 
say  that  failure  to  give  the  notice  until  December  15, 
1904,  and  the  giving  of  it  on  that  day,  is  not  some  evi- 
dence of  the  fact  that  the  cotton  was  delayed  in  delivery 
until  at  or  close  to  that  day;  especially  so,  when  the 
proof  is  that  the  cotton  was  shipped  from  Randolph  in 
the  cars  of  the  defendant  about  three  days  after  the  bills 
were  issuei,  that  Randolph  is  only  40  miles  distant  from 
Selma,  half  a  day  is  the  time  required  for  a  freight 
train  to  make  the  trip  from  Randolph  to  Selma,  and 
that  cotton  shipped  fix)m  Randolpli  should  be  delivered 
at  Sehna  within  two  days.  Moreover,  the  undisputed 
fact  is  that  the  cotton  \\^s  <leliveied  at  Selma  on  the 
ISth  (lay  of  December,  1904,  to  Gary,  Kennedy  &  Co, 
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The  matter  embraced  in  the  tenth  ground  in  the  as- 
signment of  errors  has  been  disposed  of  by  what  has 
been  said  in  respect  to  the  evidence  of  the  plaintiflf  on 
his  rebuttal  examination  as  to  other  shipments  of  cot- 
ton. 

If  it  was  error  in  the  court  to  sustain  the  objection  of 
plaintiflf  to  the  question  propounded  to  witnesjs  Mc- 
Peck:  "Was  there  an  unusual  quantity  of  freight?"  it 
affirmatively  appears  that  the  witness  gave  evidence  in 
detail  that  is  a  full  answer  to  the  question,  and  thereby 
the  error  was  rendered  harmless. 

If,  in  sustaining  the  objection  to  this  question,  pro- 
pounded to  McPack,  namely,  "Was  it  possible  to  get 
alongside  the  compress  at  that  time  with  freight?"  the 
court  committed  error,  it  was  error  without  injury  to 
the  defendant,  as  it  aflftrmatively  appears  from  the*  bill 
of  exceptions  that  the  witness  was  allowed  to  fully  detail 
the  facts  with  respect  to  the  conditions  "alongside"  the 
press. 

While  the  court  sustained  objections  to  questions 
propounded  to  witness  McPeck,  which  rulings  are  cov- 
ered by  the  thirteenth,  fourteenth,  and  fifteenth  grounds 
in  the  assignment  of  errors,  the  record  affirmatively 
shows  that  the  witness  finally  answered  the  questions 
by  detailing  the  facts.  Consequently  the  defendant  suf- 
fered no  injury  by  the  rulings  of  the  court  on  the  objec- 
tions to  the  questions. 

It  may  be  well  to  remark,  in  respect  to  these  ques- 
tions and  some  others  here  passed  on,  that  plea  4,  which 
sets  up  the  condition  in  the  bill  of  lading  with  respect 
to  carrying  the  cotton  with  reasonable  dispatch  as 
"defendant's  general  business  will  permit,"  invokes  im- 
munity from  liability  for  delay,  not  on  account  of  any 
congested  condition  of  the  defendant's  business  existing 
at  the  compress  in  Selma,  nor,  indeed,  on  account  of 
such  condition  at  Selma ;  but  the  gravamen  of  the  pleia 
is  the  superabundance  of  freight  that  was  to  be  shipped 
to  Selma  from  other  points  on  defendant's  line  of  road 
on  which  Randolph  was  located,  and  including  Ran- 
dolph, and,  as  is  expressly  averred  in  the  plea,  "the  ex- 
istence of  such  conditions  prevented  the  defendant  from 
hauling  the  cotton  of  plaintiff  more  expeditiously  than 
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it  hauled  it."  And  the  conditions  at  the  compress  in 
Selma  in  1904  were  not  within  the  defense  set  up  in  the 
plea.  Nor  was  it  a  dearth  of  cars  that  prevented  the 
hauling,  because  it  is  shown  without  conflict  in  the  evi- 
dence that  within  two  or  three  days  from  the  time  the 
cotton  wag  delivered  to  defendant  at  Randolph  it  was 
loaded  into  cars  and  ready  for  shipment. 

Even  on  defendant's  theory  of  tracing  knowledge  to 
plaintiff,  it  was  immaterial  whether  the  conditions  weie 
as  favorable  at  Randolph  as  they  were  around  Selma  for 
harvesting  the  crop  in  1904.  The  undisputed  proof 
showed  that  plaintiff  lived  seven  miles  from  Randolph, 
and  the  court  properly  sustained  the  ojbjection  pro- 
pounded by  defendant  to  witness  Schwarz  calling  for 
conditions  for  harvesting  at  Randolph.  But  it  seems 
that  the  defendant  got  the  evidence  called  for,  notwith- 
standing the  court  sustained  the  objection,  as  the  wit- 
ness testified  that  "the  conditions  in  the  entire  territory 
tributary  to  Selma  were  very  fine  during  the  season  of 
1904,  and  Randolph  is  tributary  to  Selma." 

We  have  disposed  of  all  assignments  of  error  in  re- 
spect to  the  court'  rulings  on  the  admissibility  of  evi- 
dence that  have  been  inf?isted  on. 

Without  noticing  the  charges  refused  to  the  defendr 
ant  in  detail,  as  the  cause,  must  be  reversed  for  orr:>rs 
already  pointed  out,  we  may  say,  for  the  guidance  of  the 
parties  and  the  court  on  another  trial,  that  the  proof 
does  not  support  the  fourth  and  fifth  counts  of  the  com- 
plaint. The  first,  second,  third,  sixth,  seventh,  and 
eighth  counts  allege  the  shipment  under  only  one  con- 
tract, whereas  the  evidence  shows  two  bills  of  lading 
issued  on  separate  days.  They  also  allege  that  the  cot- 
ton was  to  be  delivered  to  the  order  of,  Gary,  Kennedy 
&  Co.  for  the  benefit  of  plaintiff,  wheieas  the  contract 
states  the  names  of  the  consignees  as  Gary  &  Kennedy. 
It  may  be  that  these  discrepancies  may  be  eliminated  by 
amendment. 

The  charges  r^  nested  by  defendant  are  not  num- 
bered. While  it  is  not  a  fatal  defect  that  they  are  not 
numbered,  yet  the  failure  to  number  when  char«J:e8  are 
numerous  should  be  avoided. — Gibson's  Casey  89  Ala. 
121,  8  South.  98,  18  Am.  St.  Rep.  96. 
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The  oral  charge  in  respect  to  the  measure  of  damages 
has  been  passed  on.  No  other  error  assigned  in  respect 
to  the  oral  charge  has  been  insisted  on.  It  is  true  ap- 
pellant in  its  brief  insists  on  assignment  15  as  covering 
a  part  of  the  chiarge;  but  an  inspection  of  the  record  will 
show  that  assignment  does  not  relate  to  the  charge  of 
the  court. 

For  tbe  errors  pointed  out,  the  judgment  is  reversed, 
and  the  catise  remanded. 

Reversed  and  remanded. 

Tyson^  C.  J.,  and  HARALsoisr  and  Simpson^  J  J.,  con- 
cur. ' 


Central  of  Ga.,  Ry.,  Co.,  v  Stttrgrls. 

Damages  for  Trespass  hy  AnirhaU  on  Account  of  Defec- 
tive Cattle  Guards, 

(DecM'ed  Feb.  14th,  1907.    43  So.  Reporter,  96.) 

1.  RoUroiids;   Construction;   Cattle   Guards^ — Under   Section  3480, 

Code  1896,  one  not  the  owner  of  land  cannot  sue  for  damages 
for  fjailure  to  place  and  maintain  cattle  guards  on  such  land, 
nor  is  he  entitled  to  recover,  damages  caused  by  hogs  trespass- 
ing thereon  that  enter  his  land  through  a  cattle  guard  not  on 
his  land. 

2.  Action;  Complaint;  Demurrers. — A  complaint  for  damages  under 

Section  3480,  Code  1896,  which  allegM  damages  by  reason  of 
defendants  failure  to  repair  the  cattle  guards  on  plalnttfTs 
farm,  but  which  fails  to  allege  that  plaintiff  is  the  owner  of 
the  land,  or  that  defendant  ever  erected  cattle  guards  thereon, 
is  subject  to  demurrer. 

3.  Same, — ^A   complaint  which   averred  the  construction  of   cattle 

guards  by  defendant,  the  ownership  in  the  plaintiff  of  the  lands 
during  a  given  time,  when  defendant  was  operating  a  railroad 
throujgh  such  land,  failure  to  keep  the  gap  in  repair  after  de- 
mand by  plaintiff  on  defendant's  agent  and  damages  resulting 
therefrom,  is  not  subject  to  demurrer  for  failing  to  allege 
ownership  in  the  land  when  the  injuries  occurred,  as  a  de- 
parture from  the  original  cause,  or  as  failure  to  aver  notice  to 
defendant's  agent,  or  as  failing  to  sufficiently  describe  the  land. 
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Appeal  from  Coviugtoo  Circuit  Court, 

Heard  befope  Hon.  H.  A.  Pea^icb. 

Action  by  R.  M.  Bturgis  against  the  Central  of  Geor- 
gia Railway  Company,  Judgment  for  plaintiff,  and 
defendant  appeals,    Reve^aed  and  jemanded. 

The  original  complaint  is  in  the  following  language : 
"Plaintiff  claims  of  the  defendant  the  sum  of  |106  dam- 
ages, as  follows:  Plaintiff  avers  that  he  opeiates  a 
farm  in  Covington  county,  Alabama;  that  said  farm  is 
inclosed  by  a  fence;  that  he  cultivated  during  the  year 
1903  on  said  farm  cotton,  corn,  potatoes,  and  ground 
peas.  Plaintiff  further  avers  that  defendant  is  engaged 
in  operating  a  railroad  in  Covington  county,  Alabama, 
and  that  the  track  of  defendant's  said  railroad  runs 
through  plaintiff's  farm;  and  plaintiff  says  that  it  is 
defendant's  duty  to  erect  suitable  stock  gaps  where  de- 
fendant's track  enters  into  and  passes  out  of  plaintiff's 
farm,  and  to  keep  the  same  in  such  repair  and  condition 
at  all  times  as  will  prevent  stock  from  going  over  de- 
fendant's track  and  into  plaintiff's  farm.  Plaintiff 
avers  that  defendant  negligently  allowed  the  stock  gaps 
where  defendant's  railroad  track  enters  plaintiff's  farm 
to  remain  cut  of  repair,  or  in  such  condition  that  hc^s 
could  pass  over  the  said  stock  gaps  and  into  {dafntiff's 
farm.  Plaintiff  avers  that,  in  consequence  of  said  stock 
gaps  being  allowed  to  remain  in  such  condition,  a  great 
number  of  hogs  went  over  the  same  and  into  plaintiff's 
farm ;  and  said  hogs  broke  down  and  destroyed  a  great 
deal  of  plaintiff's  corn,  and  rooted  up  and  destroyed  a 
great  many  of  his  potatoes  and  ground  peas  then  grow- 
ing thereon,  namely,  from  the  12th  day  of  September, 
1903,  all  of  which  was  caus^ed  by  the  negligence  of  the 
defendant  in  allowing  said  stock  gaps  to  remain  out  of 
repair  or  in  such  condition  as  stock  could  pass  over  it 
to  the  great  damage  of  the  plaintiff,"  etc. 

The  following,  among  other,  grounds  of  demurrer 
were  interposed:  "(2)  Because  the  complaint  fails  to 
show  that  the  plaintiff  was  the  owner  of  the  land  on 
which  the  injury  complained  of  is  alleged  to  have  been 
committed  or  done  at  the  time  of  the  injury.  *  *  *  (5) 
Becausse  the  complaint  fails  to  aver  that  the  defendant 
ever  erected  any  stock  gaps  or  cattle  guards  upon  their 
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railroad  on  aay  land  owned  by  the  plaintiff."    The  trial 
court  overruled  these  demurrers. 

Afterwards  the  complaint  was  amended  by  adding  the 
following  count :  "The  plaintiff,  Sturgis,  claims  of  the 
defendant  the  further  sum  as  damages,  for  that  he  is 
the  owner  of  a  farm  in  Covington  county,  Alabama,  and 
was  the  owner  of  the  same  during  the  months  of  S^- 
tember,  October,  and  November,  1903.  Defendants  were 
during  such  time  engaged  in  operating  a  railroad  in  and 
through  said  county,  which  railioad  passed  through  the 
said  lands  of  plaintiff.  Where  said  railroad  entered 
ux>on  or  into  the  cultivated  land  of  plaintiff,  the  defend- 
ant had  constructed  a  cattle  guard;  but,  after  demand 
made  by  plaintiff  upon  the  defendant's  agent,  L.  B. 
Vardeman,  the  defendant  negligently  failed  to  keep  the 
said  cattle  guards  in  good  repair,  whereby  a  great  num* 
ber  of  hog»  were  allowed  to  pass  over,  ai'ouud,  or 
through  said  stock  gaps,  and  into  the  said  cultivated 
land  of  plaintiff,  during  the  said  time,  to-wit  ,Septem- 
ber,  October,  and  November,  1903,  and  broke  down  and 
destroyed  a  great  deal  of  plaintiff's  corn,  and  rooted 
up  and  destroyed  a  great  many  of  his  ground  peas  and 
potatoes  planted  and  then  growing  on  said  cultivated 
land,  which  were  of  value  to  plaintiff,  to  his  damage 
aforesaid." 

Demurrers  were  filed  to  this  complaint:  "(a)  Said 
count  fails  to  aver  that  plaintiff  was  the  owner  of  the 
land  upon  which  the  injuries  complained  of  were  sus- 
tained at  the  time  the  said  injuries  were  sustained,  (b) 
Said  count  is  a  departure  from  the  original  complaint, 
in  that  the  negligence  complained  of  in  the  original 
cojnplaint  was  a  failure  to  keep  the  stock  gap  in  repair, 
and  the  negligence  complained  of  in  the  amended  count 
is  a  failure  to  keep  the  cattle  guards  in  repair,  (c) 
Said  count  does  not  specially  aver  when  demand  was 
made  on  defendant's  agent  to  repair  the  cattle  guard, 
(d)  It  fails  to  aver  that  plaintiff  ever  made  known  to 
defendant's  agent  that  it  was  necessary  to  repair  the 
cattle  guards,  (e)  It  fails  to  describe  the  land  owned 
by  plaintiff  and  upon  which  the  cattle  guard  was 
erected."     These  demurrers  being  overruled,  defendant 
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filed  plea  of  the  general  issue  and  the  statute  of  limita- 
tions of  one  year. 

The  plaintiff,  testifying  iti  his  own  behalf  that  the 
railroad  ran  through  lands  owned  by  him  on  which  he 
had  planted  25  acres  of  corn  and  several  acres  of  pota- 
toes and  ground  peas,  that  the  stock  gap  had  been  erect- 
ed by  the  railroad,  that  stock  had  began  to  get  into  his 
field  about  the  1st  of  July,  wh^n  he  ask^  defendant's 
agent  to  have  the  same  repaired,  and  it  was  repaired, 
but  the  stock  continued  to  cross  the  gap  into  the  field, 
and  after  testifying  to  the  value  of  the  property  de- 
stroyed, further  testified  that  one  of  the  stock  gaps 
through  which  the  hop;s  had  gone  was  on  the  land  ow^ned 
by  his  mother-in-law,  but  of  which  witness  was  in  pos- 
session, and  had  been  for  more  than  20  years,  and  that 
all  the  cropis  growing  on  the  lands  belonged  to  plaintiff. 
Motion  was  made  to  exclude  all  the  testimony  as  to  dam- 
ages done  by  hogs  which  passed  through  the  gap  on  the 
lands  belonging  to  plaintiflPs  mother-in-law.  The  de- 
fendant then  asked  the  witness  if  he  owned  all  the^  land 
upon  which  the  27  acres  of  com  were  grown,  and  the 
question,  "Did  your  mother  own  any  of  the  land  on 
which  the  27  acres  of  corn  were  planted?"  Objection 
was  sustained  to  both  of  these  questions.  The  witness 
Bozeman  testified  that  he  saw  hogs  go  over  the  west 
stock  gap,  and  that  that  gap  was  on  the  lands  of  plain- 
tiff's mother-in-law.  Defendant  interposed  objection  to 
this  evidence,  and  moved  to  exclude  it.  This  motion 
was  overruled.  There  was  ahso  evidence  tending  to 
show  that  some  of  the  land  on  which  crops  were  grown 
l>elonged  to  plaintiff's  mother.  This  evidence  was  ex- 
cluded on  motion  of  plaintiff. 

There  was  verdict  and  judgment  for  plaintiff  in  the 
sum  of  |]]4. 

Charles  P.  Jones,  and  W.  F.  Thetford»  Jr..  for  ap- 
pellant.— Under  the  statute  a  railroad  is  not  required, 
before  demand  made  by  the  owner  of  the  land,  to  put  in 
cattle  guards.— L.  d  N.  R.  /?.  Co.  i\  Murphree,  129  Ala. 
433.  From  the  above  authority  the  demurrers  should 
have  been  sustained  and  the  testimony  as  to  the  dam- 
age done  by  hogs  on  land,  other  than  that  of  the  plain- 
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tiff  should  have  been  excluded.  There  was  a  fatal  .vari- 
ance between  the  allegations  of  the  complaint  and  the 
proof  as  to  the  cattle  guards  and  damage  done  by  rea- 
son of  the  absence  of  proper  cattle  guards. — Webb  v. 
Crmvford,  77  Ala.  440;  Leivis  v.  Harris^  31  Ala.  689; 
Prestirood  t\  Eldridffe.,  119  Ala.  72 ;  Gilmer  v.  Wallace, 
75  Ala.  220;  Gamble  v,  Kellnm,  97  Ala.  677;  Pryor  v. 
L.d  N.  R.  R.  Co.,  90  Ala.  32;  Jackswi  v.  Bu8h,.S2  Ala. 
396;  Freeman  v,  McGann,  37  Ala.  714;  Ikelheimer  v. 
ChapmOM,  32  Ala.  676. 

Stallings  &  Reid^  for  .appellee. — The  counts  were 
properly  drawn  and  the  court  committed  no  enor  in 
overruling  the  demurrers. — Sec.  3480,  Code  1896. 

DENSON,  J.— Section  3480  of  the  Code  of  1896  is  in 
this  language :  "Every  person  or  corporation  operating 
a  railioad  must  put  cattle  guards  upon  such  railroad 
and  keep  the  same  in  good  repair,  whenever  the  owner  of 
the  land  through  which  the  road  passes  shall  make  de- 
mand upon  them  or  their  agents,  and  show  that  such 
guards  are  necessary  to  prevent  the  depredation  of  stock 
upon  his  land."  This  section  of  the  Code  was  construed 
in  the  case  of  L,  d  N,  R.  R,  Co.  v.  Murphreo^  129  Ala. 
432,  29  South.  592.  That  was  a  suit  prosecuted  by  a 
tenant  of  the  landowner  against  the  railroad  company 
to  recover  damages  caused  by  hogs  getting  into  the 
plaintiif's  (tenant's)  field  and  destroying  his  crop.  The 
cause  of  action  was  rested  upon  the  railroad's  failure 
to  keep  in  repair  a  cattle  guard  on  its  road  after  demand 
made  by  the  plaintiff.  It  was  held  in  the  case  cited  that 
the  statute,  being  in  derogation  of  the  common  law, 
should  be  stiictly  construed,  and,  following  this  rule 
of  construction,  it  was  held  that  the  language  of  the 
statute  forbids  a  construction  extending  its  provisions 
to  any  other  person  than  the  owner  of  the  land.  The 
appellee  assails  the  soundness  of  that  decision,  and  asks 
that  the  court  dejKirt  from  it. 

We  are  satisfied  with  the  interpretation  there  placed 
on  the  statute,  and  must  adhere  to  it.  It  follows  that 
the  second  and  fifth  grounds  of  the  demurrer  to  the  or- 
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iginal  complaint  should  have  been  sustained.  The  av»- 
mjents  of  the  original  complaint  are  barely  sufficient  to 
show  that  the  railroad  had  erected  any  stock  gap.  Cer- 
tainly they  are  insufficient  to  show  the  erection  of  a 
stock  gap  on  the  land  owned  by  the  plaintiff.  The  count 
added  by  amendment  is  not  subject  to  the  demurrer 
made  to  it. 

It  is  not  necessary  to  pass  in  detail  on  exceptions  re^ 
served  to  the  rulings  of  the  court  on  the  admissibility 
of  evidence.  Suffice  it  to  say  the  plaintiff  couW  not  re- 
cover for  damages  done  crops  growing  on  his  mother- 
in-law's  land,  or  lands  which  he  did  not  own,  notwith- 
standing he  may  have  heen  cultivating  them.  Nor  could 
he  recover  for  damages  caused  by  hogs  that  did  not  en- 
ter his  land  through  the  stock  gap  that  was  located  on 
his  land.  Some  of  the  court's  rulings  on  the  evidence 
are  out  of  harmony  with  what  we  have  here  said.  For 
the  errors  pointed  out,  the  judgment  of  the  circuit  court 
is  reversed,  and  the  cause  will  be  remanded. 

Reversed  and  remanded. 

Tyson,  C.  J.,  and  Haralson,  Dowdbll,  Simpson, 
Anderson,  and  MoClellan,  J  J.,  concur. 


Get«r  i\  Central  Coal  Company. 

Action  for  Daiivafjen  for  Per80n4il  Injury. 

(Decided  Jan.  16,  1907.    43  So.  Rep.  367.) 

Appeal:  Assignment  of  Error;  Record;  Revinc. — Where  the  ap- 
peal Is  taken  from  the  overruling  of  a  motion  for  a  new  trial 
assignments  of  error  predicated  on  exceptions  reserved  on  the 
trial,  not  made  groimd  of  motion  for  new  trial,  cannot  be  con- 
sidered on  appeal. 

Same:  Instructions;  Ohjections;Exceptiona:  Necessity  for. — Ob- 
jection to  the  oral  charge  must  be  made  and  exceptions  re- 
served thereto  at  the  time  of  Its  delivery  In  order  to  make  snch 
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objections  the  basis  for  a  new  trial  and  have  the  same  con- 
sidered on  appeal  from  the  overruling  of  such  motion. 

3.  Same;  Improper  Remarks  of  Court, — ^An  objection  to  an  improp- 

er remark  made  by  the  court  during  the  trial  must  be  reserved 
by  an  exception  thereto  at  the  time  of  its  making  and  the  same 
made  a  ground  for  motion  for  a  new  trial,  before  it  can  be  con- 
sidered on  an  appeal  from  a  judgment  refusing  a  motion  for  a 
new  trial. 

4.  yew?  Trial;  Grounds;  Surprise. — One  cannot  claim  surprlcie  as  a 

ground  for  a  new  trial,  based  on  the  testimony  of  the  officer  of 
the  corporation  that  such  person  made  certain  admissiona, 
where  such  person  denied  making  any  admission  while  testi- 
fying in  his  own  behalf  on  redirect  examination;  the  remedy 
of  a  party  taken  by  surprise  at  the  testimony  of  witness  of 
the  adverse  party,  is  by  motion  for  a  continuance. 

5.  Same;  Neicly  Discovered  Testimony;   Cumulative  Testimony. — 

A  new  trial  will  not  be  granted  on  the  ground  of  newly  dis- 
covered testimony  which  is  merely  cumulative. 

Appeal  from  Jefferson  Circuit  Court. 

Heard  before  Hon.  A.  A.  Coleman. 

Action  by  Kitt  Geter  against  the  Central  Coal  Com- 
pany. From  a  judgment  for  defendant,  plaintiff  ap- 
peals.   Affirmed. 

Many  assignments  of  error  are  predicated  upon  the 
action  of  the  court  upon  the  trial  of  the  cause,  but  are 
not  considered  in  the  opinion,  for  the  reason  clearly 
stated  therein.  Plaintiflf  filed  an  application  for  a  new 
trial,  assigning  the  following  grounds:  "(1)  Because 
the  plaintiff  was  taken  by  surprise  on  the  trial  in  this: 
That  the  defendant,  through  one  of  its  officers,  claimed 
that  on  a  certain  day,  when  in  company  with  another 
one  of  defendant's  officers,  he  was  on  a  visit  to  this 
plaintiff,  plaintiflf  admitted  to  him  that  he  was  at  fault, 
and  that  he  himself  contributed  to  his  alleged  injury, 
when  in  fact  no  such  admissions  were  made.  (2)  Same 
grounds  as  No.  1.  (3)  On  the  grounds  of  newly  discov- 
ered evidence,  in  that  he  had  discovered  since  the  trial 
the  names  of  two  or  more  parties  who  were  present  dur- 
ing the  whole  of  the  conversation  between  plaintiff  and 
defendant's  officers,  Roden  and  Pearson,  at  their  said 
visit,  and  who  will  and  do  testify  that  Geter  made  no 
use  of  the  language  they  claimed  he  used,  and  that  he 
used  no  words  that  could  be  construed  to  mean  that  he 
was  in  any  manner  to  blame  for  his  injuries.      (4)  Be- 
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cause  the  charge  given  by  the  trial  judge  was  partial, 
and  calculated  to  bias  the  minds  of  the  jury  in  favor  of 
the  defendant.  (5)  Because  the  oral  and  emphatic 
charge  of  the  judge  was  unintentionally  prejudicial  to 
plaintiff's  interest,  and  was  calculated  to  bias  the  jury. 
(6)  Because  the  trial  judge  constantly  and  repeatedly 
reiterated  the  same  parts  of  his  chaige,  saying  the  same 
thing  over  and  over  when  in  favor  of  the  defendant, 
and  unnecessarily  emphasizing  the  statement  that  the 
jury  should  find  for  the  defendant,  and  partly  in  sup- 
port of  this  ground  plaintiff  refers  to  the  charge  as 
taken  down  by  the  court's  official  stenographer,  Mr. 
Evans."  The  seventh,  eighth,  ninth,  tenth,  eleventh, 
and  twelfth  grounds  were  an  enlargement  and  elabora- 
tion of  ground  6,  all  referreing  to  the  unintentional  ac- 
tion of  the  judge,  creating  a  bias  in  the  njinds  of  the 
jury  favorable  to  the  defendant.  The  facts  aie  suffi- 
ciently stated  in  the  opinion,  and  as  to  each  ground  of 
the  motion  the  evidence  was  in  controversy. 

Francis  B.  Nabers^  and  Arthur  L.  Brown,  for  ap- 
pellant.— The  conduct  of  the  trial  court  complained  of 
in  the  motion  for  a  new  trial  is  sufficient  to  base  a  re- 
versal upon. — Wheeler  v.  Wallace,  53  Mich.  355 ;  State 
V.  Allen.  100  la.  7;  21  Encv.  P.  &  P.  994;  Fager  v.  The 
State,  22  Neb.  332 ;  State  v.  Coella,  3  Wash.  99 ;  ariifin 
V.  The  State,  90  Ala,  601 ;  Perkins  v.  The  State,  50  Ala. 
154.  Counsel  discuss  other  assignments  of  error  but 
cite  no  authority. 

Walker  Percy,  for  appellee. — The  court  properly 
overruled  the  motion  for  a  new  trial. — McLeod  v.  Shel- 
by  Co,,  108  Ala.  81 ;  4  Mayf.  Dig.  315..  Counsel  discuss 
other  assignments  of  error  but  cite  no  authority. 

TYSON,  C  J. — This  case  was  tried  on  the  30th  day 
of  September,  1902.  On  the  30th  day  of  October  follow- 
ing a  motion  for  a  new  trial  was  entered.  This  motion 
was  disposed  of  on  the  30th  day  of  June,  1905,  by  judg- 
ment overruling  it.  The  bill  of  exceptions  in  the  record 
was  signed  on  the  18th  day  of  October  of  \he  same  year, 
but  within  the  time  allowed  for  its  signing  by  an  order 
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of  the  court  made  when  the  motion  was  denied  and  other 
orderg  of  the  presiding  judge  made  in  vacation. 

Many  assignments  of  error  are  predicated  up<m  ex- 
ceptions reserved  upon  the  trial  not  made  grounds  for 
the  motion  for  new  trial.  It  is  clear  that  the«e  cannot 
be  considered.  It  is  only  the  assignment  of  en  or  based 
upon  the  ruling  upon  the  motio.n  that  is  presented  for 
review,  for  the  reason  that  the  bill  of  exceptions  can 
only  be  regarded  as  preserving  the  exception  taken  to 
that  ruling.— 5  Mayfield's  Dig.  p.  720,  §  15. 

The  motion  contained  a  number  of  grounds.  The 
main  cause  of  complaint  seems  to  be  aimed  at  the  con- 
duct of  the  presiding  judge,  which,  it  is  asserted,  was 
prejudicial  to  plaintitf'S  cause  in  the  minds  of  the  jury 
that  tried  it.  His  conduct,  upon  which  is  relied  as  sus- 
taining the  assertion,  was  in  giving  undue  emphasis  to 
certain  words  in  his  oral  charge  to  the  jury,  cautioning 
them  not  to  permit  tlieir  sympathies  to  influence  their 
verdict,  etc.,  and  in  acts  of  familiarity  with  one  Pearson 
who  was  a  stockholder  in  and  an  officer  of  defendant  cor- 
poration, and  a  witness  for  it  on  the  trial  of  the  case. 

It  does  not  appear  that  plaintiff  reserved  an  excep- 
tion to  the  charge  of  the  court,  and  unless  this  was  done 
he  must  be  regarded  as  having  waived  all  objections  he 
may  have  had  to  it.  He  will  not  be  allowed  to  specu- 
late upon  its  effect  upon  the  jury.  He  could  not  await 
their  verdict,  and,  in  the  event  it  is  adverse  to  him,  com- 
plain that  he  was  prejudiced  by  the  charge,  when  he 
made  no  objection  to  it.  Tlie  attempt  to  cuie  the  omis- 
sion of  reserving  an  exception,  if  the  charge  was  es- 
teemed to  be  eiTon(M)us  anrl  prejudicial,  by  a  motion  for 
a  new  trial,  must  be  regarded  as  wholly  ineffectual. 
Such  is  not  the  office  of  a  motion.  In  other  words,  a 
motion  for  a  new  trial  cannot  take  the  place  of  an  ex- 
ception, which  could  and  shoul(J  he  properly  received 
during  the  trial. — McLcndon  v.  Bush,  \21  Ala.  470,  29 
South.  56,  and  authorities  there  citeil;  flfcirart  r.  (hn/. 
138  Ala.  176,  34  South.  1007.  This  principle  is  also  ap- 
plicable and  controlling  with  respect  to  the  remark  of 
the  court  to  plaintiff 'f^  counsel  as  to  his  (plaintiff's)  be- 
ing able  "to  get  his  own  chair''  when  called  to  the  wit- 
ness stand  to  testify  in  his  own  behalf. 
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With  respect  to  the  conduct  of  the  presidincr  judge 
towaids  Pearson  we  are  not  reasonably  satisfied,  from 
the  evidence  introduced  pro  and  con,  that  this  ground  of 
the  motion  was  proved.  Undoubtedly  the  burden  of 
proving  the  fact  was  upon  the  movant.  Its  occurrence 
was  denied  by  Pearson  and  counsel  for  defendant,  and 
the  presiding  judge  found  against  the  movant  on  the 
issue.  In  view  of  the  burden  of  proof  and  the  presump- 
tion of  correctness  which  must  be  accorded  the  finding 
of  the  trial  judge  on  this  disputed  issue  of  fact,  we  feel 
constrained  to  hold  that  we  cannot  affirm  that  this 
ground  of  the  motion  was  well  taken. 

The  other  grounds  of  the  motion  are  predicated  upon 
surprise  during  the  trial  and  newly  discovered  evi- 
dence. Both  of  these  grounds  are  attempted  to  be  sup- 
ported by  affidavits  exhibited  for  the  purpose  of  show- 
ing that  the  testimony  of  Pearson,  who  was  examined 
a.s  a  witness  by  defendant,  that  plaintiff  made  certain 
admissions  to  him  before  the  action  was  brought,  was 
untrue.  It  appears  from  the  bill  of  exceptions  that 
plaintiff,  while  testifying  in  his  own  behalf  on  redirect 
examination,  denied  making  any  such  admissions  or 
statements,  and  that  subsequently  in  the  course  of  the 
trial  the  defense  offered  the  testimony  of  Pearson  to 
show  that  he  made  them.  It  is  apparent,  therefore,  that 
there  wai?  no  surpise.  His  own  testimony  shows  that  he 
anticipated  that  the  evidence  introduced  by  defendant 
would  be  offered;  otherwise,  he  would  hardly  have  de- 
nied making  the  statement  in  advance  of  its  introduc- 
tion by  defendant.  But,  aside  from  this,  had  he  not 
shown  that  he  anticipated  such  testimony,  and  if  sur- 
prised by  it,  he  should  have  moved  a  continuance  of  the 
cause  or  a  postponement  of  the  trial.  "The  correct  prac' 
tice  in  such  case  is  for  the  party  at  once,  upon  the  dis- 
covery of  the  cause  duiing  the  progress  of  the  trial 
which  operates  as  a  surprise  on  him,  to  move  a  contin- 
uance or  postponement  of  the  trial,  and  not  attempt  to 
avail  himself  of  the  chance  of  obtaining  a  verdict  on  the 
evidence  he  has  been  able  to  introduce,  and,  if  he  should 
fail,  then  apply  for  a  new  trial  on  the  ground  of  sur- 
prise. To  tolerate  such  a  practice  would  have  the  ef- 
fect of  giving  to  the.  party  surprised  an  unreasonable 
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and  unfair  advantage,  and  tend  to  an  nnnecessary  and 
improper  consumption  of  the  time  of  the  court."— fl^o«- 
kins  V.  Eight,  95  Ala.  284, 11  South.  253. 

Suffice  it  to  say  as  to  the  merits  of  the  motion  predi- 
cated upon  newly  discovered  evidence,  that  the  new  evi- 
dence offered  in  support  of  the  ground  of  the  motion 
was  merely  cumulative  of  the  plaintiff's  denial  that  he 
made  the  statement  or  admission.  Under  all  the  author- 
ities, "it  is  a  well-settled  rule  that  a  new  trial  will  not 
be  granted  on  the  ground  of  newly  discovered  evidence, 
when  the  new  evidence  relied  on  is  merely  cumulative  to 
that  introduced  at  the  former  trial." — 14  Ency.  of  PL 
&  Pr.  p.  811,  and  note  2. 

Other  reasons  might  be  stated  justifying  the  overrul- 
ing of  the  motion  on  the  two  grounds  last  discussed, 
but  those  given  are  sufficient  to  affirm  the  ruling  of  the 
court  in  this  case. 

Affirmed. 

DowDELL,  Anderson,  and  McClelIoAN,  J  J.,  concur. 


Dunn  &  Lailande  Brothers  v.  Gunn. 

Action  for  Damages  for  Personal  Injury  Received  by 
Falling  Into  an  Open  Ditch. 

(Decided  Dec.  21st,  1906.    42  So.  Rep.  686.) 

1.  Highways;  Definition;  PuUic  Highway 8, — A  pubUc  highway  Is 

one  established  in  a  regular  statutory  proceeding,  or  one  used 
by  the  public  for  twenty  years  or  more,  or  one  under  the 
control  of  the  public  dedicated  by  the  owner ;  and  every  public 
thoroughfare  is  a  highway. 

2.  Same;   Regulation;    Obstruction;    Notice, — The   owner    of    land 

who  permits  the  use  of  a  road  over  it  cannot  place  obstruc- 
tions dangerous  to  travel  in  the  same  without  giving  notice 
to  those  using  it,  nor  can  he  license  a  third  person  to  do  so. 

3.  Same;  Actions;  Pleadings;  General  Issue;  Special  Defense. — It 

was  not  error  to  sustain  a  demurrer  to  a  plea  denying  the 


Digitized  by 


Google 


584  SUPEEME  COUBT  [V<»l 

[Dunn  Sc  Lailande  Brothers  v.  Gunn.] 

existence  of  a  public  or  neighborhood  road  as  alleged  in  the 
complaint,  where  the  general  issue  had  been  interposed  also. 

4.  Same;  Knowledge  of  Defendant, — A  plea  asserting  that  the  road 

referred  to  in  the  complaint  was  so  indistinct  that  it  did  not 
appear  to  ordinary  observ^atlon  to  be  a  road  used  by  the  pub- 
lic, is  demurrable  in  not  alleging  that  the  defendants  did  not 
know  that  it  was  used  by  the  public. 

5.  Same, — ^A   plea   stating  that  the  place  where  plaintifT  was  in- 

jured was  not  in  a  town  as  specifically  alleged  in  the  com- 
plaint, states  a  defense  available  under  the  general  issue;  and 
the  further  allegation  therein  that  it  was  not  reasonably  ob- 
vious to  defendants  that  such  ditch  w^ould  be  dangerous,  but 
failing  to  state  that  it  was  not  dangerous,  or  that  defendant 
did  not  know  it  was  dangerous,  does  not  state  a  defense  to 
the  action. 

6.  Same;  Use  of  Road;  Revocation  of  Right;  Notice. — ^The  fact  of 

the  revocation  of  the  right  to  use  a  road,  without  notice  of 
such  to  persons  accustomed  to  use  it,  is  no  defense  to  an  acl 
tion  for  injuries  by  obstructions  placed  thereon. 

7.  Dam>ages;  Personal  Injuries;  Evidence  Amount  of  Damages. — It 

was  permissible  to  show  that  plaintiflP,  who  was  a  physician 
could  not  care  for  Ws  practice  as  conveniently  and  agreeably, 
and  what  was  the  average  amount  of  his  practice  per  month, 
before  the  injury,  as  an  element  of  damage. 

8.  Same;  Admissibility  on  the  Pleadings.-^The  complaint  not  alleg- 

ing damages  because  of  losss  of  business,  it  was  incomi)etent 
to  show  the  decrease  in  the  physician's  practice,  and  the  im- 
palnnent  of  his  ability  to  practice. 

9.  Evidence;   Opinions;   Injuries;   Ability   to   Practice   Medicine. — 

It  was  incompetent  for  the  physician  to  testify  as  to  his  opin- 
ion as  to  what  per  cent  his  ability  to  practice  his  profession 
had  been  decreased  by  his  injuries. 

10.  Same;  Hearsay;  Notice  to  Partner. — It  is  hearsay  or  opinion 

evidence  for  a  partner  to  state  that  his  partner,  or  the  firm, 
had  never  been  notified  of  a  certain  fact,  and  inadmissible. 

11.  Highways;  Obstructions;  Owner  of  Property;  Authority  to  06- 

struct. — The  fact  that  the  owner  of  the  property  had  author- 
ized defendant  to  cut  a  ditch  across  a  road  over  said  property 
used  by  the  public  would  not  authorize  the  cutting  of  said  ditch 
in  such  a  manner  as  to  endanger  a  traveller  along  the  road  in 
the  night 

12.  Principal  and  Agent;  Authority  of  Agent;  Superintendctit. — One 

who  is  superintendent  only  of  the  lime  works  of  his  employer, 
has  no  authority  by  virtue  of  such  agency  to  authorize  the 
cutting  of  a  ditch  across  the  road  over  his  employer's  property. 
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Appeal  from  Shelby  Circuit  Court. 

Heard  before  Hon.  A.  H.  Alston. 

Action  by  J.  H.  Gunn  against  Dunn  &  Lailande-  Bjos. 
Judgment  for  plaintiff,  and  defendants  appeal.  Re- 
versed. 

The  nature  of  the  suit  and  the  substance  of  the  com- 
paint  is  sufficiently  set  out  in  the  opinion.  The  second 
count  simply  alleges  that  the  excavation  was  made 
across  a  road  or  way  which  was  generally  used  and 
traveled  by  the  public  in  going  to  and  returning  from 
the  town  or  village  of  Longview,  and  that  it  was  a  much 
traveled  roadway  was  obvious  and  apparent.  The  third 
count  describes  the  roadway  as  a  public  highway. 

Demurrers  were  interposed  to  these  complaints  as 
follows:  "Said  complaint  shows  no  facts  entitling 
plaintiff  to  maintain  the  suit.  No  facts  are  shov/n  im- 
posing any  duty  on  these  defendants  to  plaintiff  in  ref- 
erence to  the  matter  complained  of.  No  facts  are  al- 
leged from  which  any  duty  to  plaintiff  on  the  part  of 
these  defendants  arose.  There  was  no  averment  that  the 
road  was  a  public  road.  For  aught  that  appears,  the 
plaintiff  was  a  tre«pasj^er  in  the  use  he  was  making  of 
the  alleged  road.  For  aught  that  appears,  the  excava- 
tion alleged  was  only  a  legitimate  use  of  land  by  the 
owner  or  by  his  authority.  For  aught  that  appears, 
plaintiff  was  guilty  of  negligence  which  contributed  to 
his  injury,  in  that  in  the  nighttime  he  undertook  to  go 
across  private  land,  where  he  had  no  right  to  l)e,  in  a 
buggy  or  vehicle,  withtmt  ascertaining  whether  he  could 
safely  so  do.  It  appears  that  the  excavation  alleged 
was  not  such  as  would  likely  or  probably  cause  injury 
to  one  passing  along  the  alleged  roadway.  It  does  not 
appear  that  the  excavation  or  surroundings  were  such 
as  would  suggest  danger,  or  as  required  or  suggested 
^precaution  to  prevent  pedestrians  or  people  driving  or 
on  horseback  from  falling  into  the  same."  Said  count 
shows  that  the  excavation  alleged  was  not  the  proximate 
cause  of  plaintiff's  injury.  It  appears  that  the  proxi- 
mate cause  of  plaintiff's  injury  was  the  kick  of  a  horse. 
It  doe^  not  appear  that  the  negligence  of  these  dofend- 
ants  was  the  proximate  cauj^e  of  the  injury  complained 
of.     It  appears  that  the  injuries  sustained  were  the  re- 
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suit  of  falling  out  or  partially  out  of  the  buggy  or  ve- 
hicle, which  it  was  alleged  was  caused  by  the  excava- 
tion and  the  action  of  plaintiff's  horse  in  kicking  him. 
It  appears  that  plaintiff  drove  or  was  carried  into  the 
excavation  of  12  to  15  inches  with  great  force  and  vio- 
lence, and  that  his  injuries  were  caused  by  the  great 
force  and  violence  with  which  he  was  driving,  or  with 
which  his  horse  was  carrying  him.  It  appears  that 
plaintiff  was  driving  in  a  careless  and  n^ligent  man- 
ner. It  does  not  appear  that  defendant  had  notice  of 
any  defect  that  w'ould  render  the  excavation  dangerous 
or  likely  to  produce  harm.  It  does  not  appear  that  the 
excavation  was  per  se  dangerous,  or  that  defendant  had 
notice  of  facts  that  would  probably  render  it  so.  It  does 
not  appear  that  the  excavation  was  such  as  would  have 
suggested  danger,  or  would  have  been  dangerous  to  an 
ordinarily  prudent  person  driving  in  a  prudent  manner. 
It  does  not  appear  that  the  plaintiff  or  the  public  had 
any  right,  by  license,  prescription,  or  consent  of  owner, 
or  otherwise,  to  travel  where  plaintiff  was  traveling,  nor 
any  reason  why  the  owner  of  the  land  or  these  defend- 
ants owed  plaintiff  any  duty  relative  thereto.-'  The 
above  demurrers  were  filed  to  the  second  and  third 
count«,  with  the  following  additional  demurrers  to  the 
second  count:  "It  appears  that  the  excavation  was 
made  in  the  repairing  or  construction  of  a  railroad  bed, 
and  it  does  not  appear  but  that  said  excavation  was  on 
the  right  of  way  of  the  railroad  company  for  whom 
such  excavation  was  made.  It  appears  that  the  exca- 
vation was  on  a  railroad  right  of  way,  and  that  plain- 
tiff was  a  trespasser." 

After  demurrers  were  overruled,  the  defendant  filed 
a  number  of  pleas,  to  some  of  which  demurrers  were  sus- 
tained, which  pleas  are  as  follows:  Plea  2:  "That 
there  was  no  neighborhood  road,  or  public  highway, 
leading  from  Longview  Station  to  said  Calera  and  Pel- 
ham  public  Toad."  Plea  5 :  "That  said  alleged  road,  if 
any,  in  said  complaint  mentioned,  was  so  dim  and  in- 
distinct that  it  did  not  appear  to  ordinary  observation 
to  be  a  road  used  by  the  public.''  Plea  8:  "That  the 
place  where  plaintiff  is  alleged  to  have  been  injured 
was  not  in  a  town,  city,  or  village,  and  the  ground  at 
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such  time  was  low  and  level,  and  it  was  not  reasonably 
obvious  to  the  defendant  that  such  would  be  dangerous 
to  persons  passing  along  said  alleged  road  in  vehicles; 
said  ditch  or  excavation  being  wide  and  shallow,  with 
sloping  sides."  Plea  9 :  "At  the  time  it  is  alleged  that 
defendants  cut  said  ditch  it  was  not  reasonably  obvious 
to  them  that  such  ditch  would  be  dangerous  to  persons 
crossing  the  same  in  vehicles  on  said  alleged  road.'' 
Plea  10 :  "That  said  alleged  neighborhood  road  was  not 
a  public  highway,  either  by  grant,  prescription,  or  ded- 
ication, but  was  only  used  by  permission  or  toleration 
of  the  owner  of  the  land  over  which  the  same  passed, 
and  that  at  the  time  of  plaintiflp's  alleged  injury  the 
owner  had  reclaimed  the  same  and  revoked  said  permis- 
sion." 

The  other  pleas,  to  which  demurrers  were  overruled, 
set  up  that  at  the  time  the  alleged  ditch  was  cut  the  de- 
fendants had  nc  notice  or  knowledge  of  any  road  for 
vehicles  along  or  over  the  land  at  the  place  where  it  is 
alleged  that  plaintiff  was  injured ;  that  at  the  time  the 
ditch  was  cut  it  was  done  by  authority  of  the  owner  of 
the  land,  and  at  that  time  it  did  not  appear  that  there 
was  any  road  for  vehicles,  and  no  marks  or  other  sign 
to  indicate  that  it  was  used  as  a  road  for  vehicles,  and 
that  defendant  had  no  knowledge  that  it  was  so  used; 
that  the  place  where  said  ditch  was  cut  was  a  place  of 
natural  drainage,  and  that  the  ditch  was  excavated  only 
10  inches  and  with  sloping  sides,  and  was  used  to  facil- 
itate the  drainage,  and  was  not  apparently  dangerous  to 
persons  passing  over  or  along  said  land ;  that  it  was  not 
dangerous,  as  it  was  excavated,  to  persons  crossing  the 
same  on  vehicles.  The  other  pleas  were  pleas  of  contrib- 
utory negligence,  setting  up  that  there  was  another  and 
safe  way  known  to  plaintiff,  and  that  he  negligently 
used  this  way  in  the  nighttime  and  without  proper  care 
to  ascertain  if  it  was  all  right,  rather  than  the  known, 
safe  way. 

Evidence  was  introduced  tending  to  support  the  al- 
legations of  the  complaint,  and  there  was  evidence  also 
tending  to  support  the  pleas  to  which  demurrers  were 
not  sustained.  The  assignments  of  error  relating  to  the 
admission  of  testimony  are  sufficiently  set   out   in    the 
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opinion.  In  answering  question  number  2  in  the  opinion, 
the  plaintiff  stated  that  his  practice  as  a  physician  had 
decreased  20  per  cent.  There  was  motion  to  exclude  this 
answer,  which  was  overruled.  .  The  witness  made  the 
same  answer  to  question  3  as  noted  in  the  opinion. 
Question  No.  5,  noted  in  the  opinion,  was  answered  as 
follows:  "My  practice  before  I  was  injured  amounted 
to  about  $150  on  an  average."  Motion  was  made  and 
overruled,  to  exclude  both  of  these  answers,  separately. 
The  following  questions  were  propounded  to  E.  J. 
Dunn,  a  witness  for  the  defendant,  and  objection  was 
sustained  to  each  separately:  "While  the  work  was 
progressing,  .during  the  construction  of  said  railroad, 
and  before  said  ditch  was  cut,  and  before  plaintiff  was 
injured,  was  Mr.  P.  H.  Lallande  notified  in  any  man- 
ner, or  informed,  that  there  was  a  neighborhood  road, 
or  a  road  for  the  passing  of  vehicles,  over  said  land, 
which  was  crossed  by  said  ditch?"  "Was  the  film  of 
Dunn  &  Lallande  Bros,  informed  or  notified  in  any  way, 
while  said  ditch  was  being  constructed,  that  the  same 
cros^sed  a  road,  a  neighborhood  road,  or  a  road  used  by 
vehicles?"  Also,  if^his  firm  had  ever  been  notified  of 
the  existence*  of  any  such  load  at  any  time  before  the 
plaintiff  was  injured. 

At  the  conclusion  of  the  testimony,  the  plaintiff  re- 
quested the  fallowing  charges  which  the  couit  gave: 

"(la)  The  court  charges  the  jury  that  if  they  are  rea- 
sonably satisfied  from  the  evidence  that  the  plaintiff, 
when  traveling  said  road  at  the  time  when  he  attempt- 
ed to  cross  said  ditch,  acted  as  a  reasonably  prudent 
man  would  have  acted  under  the  same  circumstances, 
then  he  was  not  guilty  of  negligence." 

"(2b)  The  burden  of  proof  is  on  the  defendant  to 
make  out  their  pleas  of  contributoiy  negligence  to  the 
reasonable  satisfaction  of  the  jury." 

"(3c)  The  court  chargers  the  juiy  that  if  they  are 
reasonably  satisfied  from  the  evidence  that  the  plain- 
tiff, in  attempting  to  cross  said  ditch,  acted  as  a  rea- 
sonably prudent  man  would  have  acted  under  similar 
circumstances,  then  he  was  not  guilty  of  contributory 
negligence." 
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"(4d)  The  court  charges  the  jury  that  it  was  not  nec- 
essarily negligent  as  a  matter  of  law  for  the  plaintiff 
to  have  driven  as  the  evidence  showed  he  was  driving  at 
the  time  he  was  attempting  to  cross  said  ditch." 

*'(5e)  The  court  charges  the  juiy  that  it  is  for  them 
to  decide,  from  all  the  etidence  in  the  case,  whether 
the  plaintiff  was  guilty  of  contributory  negligence  as 
averred  in  the  complaint." 

The  fallowing  charges  were  refused  to  the  defend- 
ants: 

(1)  General  affirmative  charge. 

"(2)  The  court  charges  the  jury  that  if  the  plaintiff 
saw  and  crossed  the  ditch  a  short  while  before  the  iik^ 
jury,  and  was  in  a  few  yards  of  the  place  of  such  in- 
jury, and  at  the  time  of  the  injury  drove  into  the  ditch 
in  the  dark  and  without  a  light,  arid  that,  had  defend- 
ants had  a  light,  he  would  have  seen  the  ditch  and  the 
injury  been  avoided,  the  jury  must  find  for  the  defend- 
ants. 

"(3)  The  court  charges  the  jury  that  if  they  believe 
the  evidence  of  Dr.  Gunn,  taken  in  connection  with  all 
the  other  testimony,  then  he  had  notice  of  the  exist- 
ence of  the  ditch  at  the  place  of  the  injury,  and  he  can- 
not recover. 

"(4)  The  court  charges  the  jury  that  if  the  plaintiff 
saw  and  crossed  the  ditcH  within  45  or  50  feet  of  the 
place  cf  the  accident  a  short  while  before  the  accident 
occurred,  and  drove  into  the  ditch  in  the  dark  and  with- 
out a  light,  then  they  must  find  for  the  defendant. 

"(5)  If  the  jury  believe  from  the  evidence  that  the  de- 
fendants had  no  notice  or  knowledge,  at  the  time  said 
ditch  was  cut  or  scraped  out,  of  the  existence  of  any 
road  for  vehicles  over  the  land  where  the  plaintiff  was 
injured,  they  must  find  for  the  defendant." 

There  were  other  charge-?  presenting  the  same  propo- 
sition in  different  ways  and  the  following  on  other 
propositions : 

"(28)  If  the  jury  believe  from  the  evidence  that  the 
cutting  of  the  ditch  at  the  place  where  the  injury  occur- 
red was  reasonably  necessary  for  the  proper  construc- 
tion of  the  railroad,  then  it  is  not  negligence  for  the 
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defendant  to  cut  or  have  authorized  the  cutting  of  the 
same.'' 

(29)  Same  ag  28,  except  that  it  required  that  the 
jury  could  not  find  that  the  defendant  was  guilty  of 
negligence  in  cutting  the  ditch.  ' 

The  other  charges  requested  were  the  affiimative 
charges  as  to  each  count  and  as  to  the  defendants  sepa- 
rately and  jointly. 

There  was  jury  and  verdict  for  the  plaintiff  for  |4,- 
450. 

Whitson  &  Dryeb^  and  Brown  &  Lkeper,  for  appel- 
lant.— The  proof  in  this  case  failed  to  show  that  the  road 
was  a  neighborhood  road  open  to  the  use  of  all  but  kept 
in  repair  and  subject  to  the  control  of  persons  in  the 
neighborhood. — 15  A.  &  E.  Eney.  of  Law,  p.  352.  Where 
there  is  a  license  simply  not  coupled  with  an  interest  in 
the  road  it  may  be  revoked  at  any  time,  even  though  un- 
der seal.— 18  A.  &  E.  Ency.  of  Law,  p.  1143-44.  A  li- 
cense or  permission  to  pass  over  land  is  revokable. — 
Noftsger  v.  Burkdall,  148  Ind.  531 ;  Pcarriah  v.  Kaspure, 
109  Ind.  586.  The  court  erred  in  reference  to  the  testi- 
mony as  to  the  plaintiff's  ability  to  practice  medicrine  as 
conveniently  and  agreeably  as  before  his  injuries. — 
M.  d  E.  R.  R,  Co,  V.  Maliett,  92  Ala.  209.  The  court 
erred  in  reference  to  the  admission  of  testimony  of  the 
decrease  in  plaintiff's  practice  in  the  future. — Pulliam 
V.  Sch4mpfy  109  Ala.  184 ;  Gandy  v.  Humphries,  35  Ala* 
617.  The  damage  sought  to  be  prQven  are  special  dam- 
ages not  necessarily  resulting  from  injuiy  and  coul<t  not 
be  recovered  for  under  the  complaint. — A.  G.  S.  R.  R. 
Co,  w  Tapia,  94  Ala.  227;  Dmodell  v,  King^  97  Ala.  635; 
Boggan  t\  Bennett,  102  Ala.  400;  Ros^  v,  Mahme,  97 
Ala,  529.  The  part  of  the  oral  charge  marked  J  was 
not  within  the  issue. — Bir.  Ry.  &  Elec.  Co.  v.  City  Sta- 
bles, 119  Ala.  615.  A  want  of  knowledge  respecting  a 
disputed  fact  where  a  witness  has  opportunity  of  know- 
ing such  fact  if  it  existed  is  competent  evidence. — 
Nelson  r.  Ir^rso^i,  24  Ala.  9 ;  Blakey  v,  BlaJcey,  33  Ala. 
611 ;  KiUen  v.  Lido.  65  Ala.  505.  The  court's  attention 
is  specially  called  to  the  case  of  Peters  v.  Southern  Ry. 
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Co.  OEi  the  pi'opositiofi  that  tbe  appellant  was  entitled 
to  the  afiirmative  charge. 

Fra^k  8.  White  &  Sons,  for  appellee. — The  follow- 
ing authorities  hold  that  it  is  a^ctionable  to  make  exca- 
vations in  or  near  a  traveled  road  or  path,  even  by  the 
owner  without  notice  or  warning  to  those  who  are  ac- 
customed to  travel  the  same  and  that  it  is  not  at  all 
necessary  that  it  should  be  a  public  road.  If  this  be 
true  each  count  stated  a  cause  of  action  and  the  demur- 
rers were  properly  overruled. — 1  Thompson  on  Negli 
gence,  §  1016;  Lmjoman  v.  Anderson,  129  Ala.  170 
Grows  V.  Thomas,  48  Am.  Eep.  727;  Wheeler  v.  St 
Joseph,  2  Mo.  App.  1319;  Lepnie  v,  Croddis,  72  Miss. 
260;  MorroH?  v.  Sweeney,  10  Ind.  App.  626;  Oliver  v, 
Worcester,  102  Mass.  489;  Beck  v.  Carter,  68  N.  Y.  283 
Gorhy  v.  Hill,  4  C.  B.  556.  The  court  properly  sus- 
tained demurrer  to  the  2nd  plea. — Stevenson  v.  Wright 
111  Ala,  579.  If  the  plaintiff's  earnings  are  the  result 
of  professional  skill  ot  services  the  amount  he  has  re- 
alized for  a  series  of  years  shows  what  he  is  worth  to 
himself  and  what  be  was  capable  of  earning  and  affords 
the  best  basis  on  which  the  jury  can  estimate  his  loss 
from  inabilitv  to  follow  his  vocation. — Alabama  Great 
Southern  R.  R.  Co.  v.  Yarhrough,  83  Ala.  238;  A.  G.  S. 
R.  R,  Co.  V.  Frazer.  93  Ala.  i^\  Seaboa/rd  Mfg.  Co,  v. 
Woodson^  98  Ala.  383.  The  damages  sought  to  be 
proved  by  plaintiff  were  general  and  not  special  dam- 
ages.— Wade  V.  Leroif,  20  Howard  34;  LiLck  v.  Rippon, 
52  Wis.  200;  T.  C.  R.  R.  Co.  v.  Burnett,  80  Tex.  536; 
Herbert  v.  Beddel,  21  N.  Y.  Sup.  305;  Ehrgott  v.  Netv 
York.  96  N.  Y.  264. 

HARALSON,  J. — In  its  merits  this  cause  of  action 
is  simple,  and  is  for  the  lecovery  of  damages  for  per- 
sonal injuiies  caused  by  the  alleged  negligence  of  de- 
fendants in  cutting  a  ditch  across  a  road,  which  had 
been  for  many  years  traveled  by  the  public  generally, 
on  foot,  on  horseback  and  in  vehicles,  and  negligently 
leaving  it  open,  without  taking  sufficient  precaution  to 
prevent  persons  driving  on  said  road  from  falling  into 
the  same. 
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This  preliminary  statement  is  made  as  justifying  the 
course  we  take  in  not  considering  the  many  assignments 
bf  error  in  detail,  since  it  would  be  almost  interminable 
to  do  J50,  and  in  confining  ourselves  to  such  errors  as 
are  insisted  en  in  argument  and  which  relate  to  the  real 
merits  of  the  case. 

The  assignments  of  error  are  but  few^  short  .)f  100, 
and  the  transcript  is  very  voluminous. 

1.  Theie  were  three  counts  in  the  complaint.  The 
first  alleges  in  substance,  "that  on  and  prior  to  the  22d 
of  February,  1903,  there  was  a  neighborhood  road  lead- 
ing  from  Lougview  Station  in  said  county  (Shelby)  to 
the  public  road,  running  from  Calera  to  Pelham,  Ala.; 
that  said  road  was  then  and  had  been  for  many  years 
used  by  the  public  generally  as  a  way  or  means  of  pas- 
sage on  foot,  on  horseback  and  in  vehicles  from  Long- 
view  Station  to  said  public  road ;  that  defendants  with- 
in a  short  time  prior  to  said  date,  made  an  excavation 
in  or  across  said  roadway  where  it  passes  through  the 
town  of  village  of  Lougview,  from  12  to  15  inches  deep, 
and  from  5  to  6  feet  wide,  and  negligently  left  said  ex- 
cavation open,  without  taking  sufficient  precaution  to 
prevent  pedestrians  or  people  driving,  or  on  horseback 
fiom  falling  into  the  same;''  that  while  plaintiff  was 
passing  over  said  road  at  night,  in  a  buggy  drawn  by 
one  horse,  his  buggy  was  drawn  or  carried  into  i^aid  ex- 
vacation  with  great  force  and  violence,  throwing  him 
out  or  partially  out  of  said  buggy  or  vehicle,  when  he 
was  kicked  by  the  horse  drawing  said  buggy,  and  on 
account  thereof  together  with  said  fall,  his  body  was 
greatly  bruised,  wounded,  lacerated,  etc.;  that  he  was 
made  sore,  sick  and  lame ;  that  being  a  practicing 
physician  and  surgeon,  he  has  been  caused  to  lose  a 
great  deal, of  time  from  his  professional  employment; 
had  to  spend  a  large  sum  of  money  in  effecting  and  try- 
ing to  effect  a  cure  of  his  said  injuries;  has  suffered 
great  inconvenience,  physicial  pain  and  mental  anguish 
on  account  thereof,  and  has  been  permanently  disabled 
and  injured,  wherefore  he  sues,  claiming  damages  as 
laid. 
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The  second  count  is  practically  the  same  as  the  first, 
except  that  it  does  not  charge  that  the  road  was  a  neigh- 
borhood road. 

The  third  differs  but  little  from  the  first  count.  The 
cause  of  action  as  therein  stated,  and  the  damages 
claimed  are  in  substance  and  effect  the  same  as  in  the 
first.  The  averment  is  made  that  "the  damages  are  par- 
ticularly set  out  in  the  first  count  of  the  complaint  to 
which  reference  is  hereby  made,  to  his  damages  afore- 
said." This  averment,  of  course,  sets  out  by  adoption, 
the  averment  of  the  first  count,  that  plaintiff  was  a 
practicing  physician  and  his  lo«s  of  time  and  practice 
therein  stated  from  said  injuries. 

The  counts  of  the  complaint  were  demurred  to,  on 
some  20-odd  grounds,  and  the  demurrers  were  overruled. 

2.  A  public  highway,  as  contradistinguished  from  a 
private  highway,  is  one  under  the  control  and  kept  by 
the  public;  dedicated  for  that  purpose  by  the  owner; 
used  by  the  public  for  20  years,  or,  established  in  a  reg- 
ular proceeding  for  that  purpose. — Levymom,  v.  An- 
drews,  129  Ala.  174,  29  South.  692. 

Every  public  thoroughfare  is  a  highway,  and  a  way 
open  to  all  the  people  is  a  highway,  whether  it  is  strict- 
ly speaking  public  or  private. 

"Roads  generally  used  by  the  citizens  of  a  locality, 
but  open  to  the  general  public,  are  public  roads,  al- 
though they  may  afford  facilities  for  travel  to  only  such 
persons  as  reside  in  the  neighborhood,  and  may  not  be 
useful  to  the  general  public.  ♦  ♦  ♦  The  character  of  the 
road  does  not  depend  upon  its  length,  nor  upon  the 
places  to  which  it  leads,  nor  is  its  character  determined 
by  the  number  of  persons  who  actually  travel  upon  it. 
If  it  is  free  and  common  to  all  the  citizens,  then,  no 
matter  whether  it  is  or  is  not  of  great  length,  or 
whether  it  leads  to  or  from  city,  village  or  hamlet, 
or  whether  it  is  much  or  little  used,  it  is  a  public  road." 
—Elliott  on  Roads  &  Streets,  §§  11,  1,  3. 

If  the  owner  of  land  permits  the  public,  or  individ- 
uals to  travel  on  his  land  on  a  way  or  rqad  such  as  is 
descril)ed  in  the  complaint,  he  cannot  make  pitfalls,  or 
place  dangerous  obstructions  in  the  traveled  way,  with- 
out first  giving  notice  or  warning  to  those  making  use 
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of  the  way.  It  that  be  so,  a  third  person  could  not  ac- 
quire the  right  to  do  so,  under  the  owner's  license  or 
permission.  So,  if  the  railroad  company,  over  whose 
right  of  way  this  road  ran,  could  not  obstruct  the  same, 
without  notice  to  those  it  had  allowed  and  those  in- 
vited to  travel  over  it,  the  defendants  could  not,  even  by 
the  license  or  authority  of  the  owners  of  the  land,  have 
dug  this  ditch,  if  the  same  was  a  dangerous  obstruction, 
without  notice  of  its  existence. 

A  leading  English  case,  similar  in  its  general  featuies 
to  the  one  in  hand,  is  that  of  Corby  v.  Hill,  4  Eng.  Com. 
Law  Reports,  554.  Cockburn,  C.  J.,  in  his  opinion  says : 
"The  proprietors  of  the  soil  held  out  an  allurement 
whereby  the  plain tiflf  was  induced  to  come  upon  the 
place  in  question :  they  held  out  this  road  to  all  persons 
having  occasion  to  proceed  to  the  asylum  (to  which 
place  the  private  road  led) ,  as  the  means  of  access  there- 
to. Could  they  have  justified  the  placing  of  an  obstruc- 
tion across  the  way,  whereby  an  injury  was  occasioned 
to  one  using  the  way  by  their  invitation?  Clearly  they 
could  not.  ♦  ♦  ♦  If  that  be  so,  a  third  person  could  not 
acquire  the  right  to  do  so  under  their  license  or  permis- 
sion." And  Wiles,  J.,  in  his  opinion  in  the  same  case, 
says:  "The  defendant  (who  was  not  the  owner  of  the 
land,  but  who  had  permission  of  the  owner  to  place 
building  material  on  the  road  which  ran  over  the  land) 
had  no  right  to  set  a  trap  for  plaintiff.  One  who  comes 
upon  another's  land,  by  the  owner's  permission  or  invi- 
tation has  A  right  to  expect  that  the  owner  will  iiot  dig 
the  pit  thereon,  or  permit  another  to  dig  a  pit  thereon, 
so  that  persons  lawfully  coming  thereon  may  receive  in- 
juiy."  To  the  same  effect  in  principle,  see  i  Thompson 
on  Negligence,  §  1016. 

From  the  foregoing  it  will  appear,  that  the  com- 
plaint, in  its  several  counts,  states  a  good  cause  of  ac- 
tion, and  the  demurrers  were  properly  overruled. 

3.  The  defendants  filed  pleas  numbered  from  ]  to  19 
inclusive.  The  court  sustained  demuiTers  to  pleas  2, 
5,  8,  9  and  10,  and  overruled  them  as  to  the  others. 

The  first  plea  was  the  general  issue.  The  second  aver- 
red, that  there  was  no  neighborhood  or  public  highway 
from  Longview  to  the  public  road  to  Calera,  as  alleged 
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in  the  complaint.  The  first  <?ount  averred  that  the  road 
so  leading  from  Longview  to  said  public  road  was  a 
neighborhood  road,  and  the  third  count  that  it  was  a 
public  road.  This  plea  denying  that  there  was  a  neigh- 
borhood or  public  road  must,  therefore,  be  construed  as 
presenting  the  same  defense  as  the  general  issue  already 
pleaded  in  the  first  plea.  The  burden  was  already  on 
the  plaintiff,  under  the  plea  of  the  general  issue,  to 
prove  that  it  was  a  neighborhood  or  public  highway 
leading  from  Longview  to  the  public  road  to  Calera, 
and  all  that  is  pleaded  by  said  second  plea,  was  avail- 
able in  defense  under  the  plea  of  the  general  issue.  The 
second  count  did  not  aver  that  it  was  a  neighborhood  or 
a  public  road,  but  simply  that  it  was  a  road  used  gen- 
erally by  the  public.  The  plea  did  not  confess,  avoid  or 
deny  the  allegations  of  the  second  count. 

The  fifth  plea  set  up,  that  said  road,  if  any,  as  refer- 
red to  in  the  complaint^  was  so  dim  and.  indistinct  that 
it  did  not  appear  to  ordinary  observation  to  be  a  road 
used  by  the  public. .  The  plea  does  not  set  up  that  de- 
fendants did  not  know  that  the  road  was  traveled  by  the 
public.  If  they  knew  that  it  was  traveled  by  the  public, 
it  would  seem  that  it  made  no  difference,  if  it  was  dim 
and  indistinct.  A  road  may  be  dim  and  indistinct, 
especially  at  night,  and  yet  be  one  which  is  traveled  by 
the  public. 

What  is  said  above  applies  with  equal  force  to  the 
eighth  plea.  Furthermore,  the  counts  in  the  complaint 
aver  that  the  place  of  the  injury  was  in  the  village  of 
Longview,  which  the  plea  denies.  The  plea  was  in  ef- 
fect the  general  issue,  as  all  set  up  in  it  was  provable 
under  the  general  issue. 

The  ninth  plea  sets  up,  that  at  the  time  defendants 
cut  said  ditch,  it  was  not  reasonably  obvious  to  them 
that  the  same  would  be  dangeious  to  persons  crossing  it 
traveling  in  vehicles  along  said  road.  It  would  occur  to 
the  ordinary  mind,  that  if  the  defendants  cut  h  ditch 
across  said  road,  which  was  in  fact  dangerous  to  per- 
sons traveling  in  vehicles,  to  cross  it,  it  could  make  no 
difference  whether  it  appeared  to  defendants  to  be  dan- 
gerous or  not.  They  were  responsible  for  the  ditch,  as 
it  was  actually  cut,  if  it  vras  a  dangerous  impediment 
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to  travel,  and  liable  to  inflict  injury  on  those  passing, 
notwithstanding  it  did  not  appear  to  them,  the  defend- 
ants, to  be  dangerous.  Not  how  the  ditch  appeared  to 
defendants,  as  being  dangerous  or  not,  but  its  actual 
liability  to  do  damage  to  others  in  passing  over  it,  is 
the  real  point  to  be  considered. 

The  tenth  plea  set  up  an  immaterial  issue.  Revoking 
the  right  or  revoking  the  permission  to  travel  on  said 
road,  without  notice  by  the  owner  to  travelers,  of  such 
revocation,  would  not  answer  the  claim  of  one  injured 
without  such  notice. 

Under  the  head  of  "Duty  to  Warn  the  Public  of  Revo- 
cation of  License  to  Come  upon  One's  Premises,"  Mr. 
Thompson  says :  "It  is  a  sound  and  just  conclusion  that 
all  owners  or  occupiers  of  land  who  has  given  to  the 
public  or  to  any  particular  person  or  corporation  a  li- 
cense to  come  upon  or  to  cross  his  premises,  or.  to  estab- 
lish a  private  way  or  even  a  railway  thereon,  must^  be- 
fore exercising  his  power  to  revoke  such  license,  antic- 
ipate that  danger  may  occur  therefrom  to  those  who  may 
be  accu?itomed  to  use  the  license,  and  is  therefore  bound 
to  notify  them  of  such  revocation,  and  to  warn  them  of 
any  fence,  obstruction,  or  other  dangerous  means  to 
which  he  may  have  resorted  to  exclude  them  from  his 
premises." — 1  Thoinpson  on  Negligence,  §  1016,  and 
many  authorities  there  cited.  It  is  not  averred  in  the 
plea,  when  or  how  the  revocation  was  made,  nor  that  any 
notice  was  given  to  plaintiff  or  to  any  persons  who  were 
permitted  to  travel  the  road.  For  aught  appearing,  it 
may  have  been  done  only  a  brief  time,  and  how  long  be- 
fore the  injury  was  inflicted  on  plaintiff,  does  not  ap- 
pear.   The  demurrer  to  the  plea  was  properly  sustained. 

4.  The  sixtet^nth  to  twenty-fifth  assignments  of  er- 
ror, relate  to  the  admission  of  testimony,  having  rela- 
tion to  the  damage  plaintiff  sustained.  The  following 
questions  which  for  convenience  we  number,  were  pro- 
pounded by  his  attorney  to  the  plaintiff,  while  being  ex- 
amined as  a  witness  in  his  own  behalf:  "(1)  Can  yon 
do  your  practice  as  conveniently  and  as  agreeably  as 
you  could  before  you  were  injured?  (2)  State  what  per 
cent,  your  piactice  has  decreased  since  you  were  in- 
jured.   (3)   You  stat(Hl  in  your  cross-examination  that 
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your  skill  as  a  physician  is  as  great  now  as  it  was  before 
you  were  injured.  Please  state  if  your  ability  to  pros- 
ecute your  profession  is  as  great  now  as  it  was  before 
you  were  injured,  and  if  not,  what  per  cent,  has  your 
ability  to  practice  your  profession  decreased  since  you 
were  injured.  (4)  State  what  amount  had  been  your 
average  practice  per  month  before  you  w^ere  injured. 
(5)  What  per  cent,  has  the  average  amount  per  month 
you  make  out  of  your  practice  decreased  since  you  were 
Injured?" 

The  questions  numbered  1  and  4  called  for  competent 
and  legal  evidence,  and  the  objections  to  tHem  were 
properly  overruled.  Those  numbered  2  and  5  called  for 
irrelevant  testimony,  such  as  was  not  within  the  issue 
made  up  by  the  pleadings.  The  complaint  does  not  claim 
damages  on  account  of  loss  of  business  sustained  by 
the  plaintiff  on  acount  of  the  injuries  sustained  by  him. 
But.  we  are  not  to  be  understood  as  committing  our- 
selves to  the  proposition,  that  such  demages  would  be 
recoverable,  even  if  laid  in  the  complaint.  The  motion 
to  exclude  the  answer  to  the  3rd  question  should  have 
been  sustained,  for  the  same  reason  as  above  laid  down 
for  sustaining  objections  to  questions  2  and  5,  as  not 
being  within  the  issues  made  by  the  pleadings,  and,  in 
that  it  expressed  the  mere  opinion  of  the  witness. — 
Hames  v.  BrmmJee,  63  Ala.  277;  A.  O.  8.  R.  R.  Co.  v. 
Tapia.M  Ala.  230,  10  South.  236. 

5.  Objection  to  questions  propounded  by  defendants' 
counsel  to  witness  E.  J.  Dunn,  one  of  the  defendants, 
while  being  examined  as  a  witness  as  appears  on  pages 
118  and  119  of  the  record,  constituting  assignments  of 
error  26  and  27,  were  properly  sustained.  The  witness 
was  not  asked  what  he  knew,  or  of  what  he  had  been  in- 
formed, and  otherwise  he  could  not  know  except  by 
hearsay  or  opinion,  what  his  partner  or  firm  knew  or 
did  not  know,  or  of  what  they  were  or  were  not  in- 
formed. Witness  was  not  all  the  time  with  the  parties 
in  charge  of  the  Avork,  and  could  not  personally  know 
what  they  had  or  had  not  been  informed. — Bailej/  v. 
mate,  107  Ala.  153,  18  South.  234.  The  court  was' fair 
enough  in  making  its  ruling,  to  state,  that  if  the  wit- 
ness knew  of  any  facts  tending  to  show  that  either  his 
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partner  or  firm  did  not  know  of  the  existence  of  the 
road,  he  conld  testify  to  such  facts. 

6.  Tt  appears  that  J.  B.  Adams  owned  and  operated 
the  LongvieAv  Lime  Works,  and  the  land  immediately 
around  Longview  Station,  on  which  the  road  in  ques- 
tion existed.  He  was  a  noniesident  and  conducted  his 
business  through  a  superintendent,  and  defendants 
claimed  to  have  had  authority  from  such  superintend- 
ent to  cut  the  ditch  across'  this  road.  Adams  was  asked 
by  plaintiff,  examined  as  one  of  his  witnesses:  "Did 
your  superintendent  have  any  authority  from  you,  to 
give  any  one  the  right  to  cut  a  ditch  along  or  over  your 
land  where  this  ditch  was  cut?''  To  this  question  de- 
fendants interposed  several  objections  (Record,  p.  122) 
which  were  overruled.  Witness  answered,  that  he  did 
not.  The  fact  that  the  superintendent  of  the  lime 
works  had  no  authority  to  authorize  the  cutting  of  this 
ditch  by  defendants  was  competent  to  be  shown,  if  that 
were  important;  but,  if  it  were  true  that  this  superin- 
tendent did  allow  defendants  to  cut  it,  that  fact  would 
not  authorize  them  to  so  cut  it,  as  to  endanger  a  traveler 
along  the  road  in  the  nighttime,  who  had  no  notice  of 
the  existence  of  the  ditch.  Moreover,  if  the  superin- 
tendent of  the  lime  works,  w^as  not  the  general  superin- 
tendent of  Adams,  of  all  his  business  in  this  state, 
ho  had  no  authority,  by  virtue  of  being  superintendent 
of  the  lime  works,  to  interfere  in  this  outside  matter, 
w^hich  had  no  connection  with  the  lime  works. 

7.  After  the  conclusion  of  the  evidence,  the  bill  of 
exceptions  states:  "The  court,  at  the  request  of  the 
defendants'  counsel  made  before  the  argument  began, 
charged  the  jury  in  writing  as  follows."  Here  follows 
the  written  charge.  It  is  not  a  violent  construction  of 
this  language,  to  hold,  that  this  written  chaige,  as  given, 
was  prepared  and  requested  by  defendants'  counsel, 
and  not  that  it  was  a  request  for  the  court  to  charge 
the  jury  in  writing  as  provided  by  section  3327  of  the 
Code.  If  this  is  a  proper  construction  of  the  request 
under  consideration,  it  was  not  competent  for  counsel 
to  afterwards  except  to  portions  of  the  charge,  as  they 
did.  It  may  be  said,  however,  that  this  construction  is 
technical,  and  that  it  is  obvious  that  the  intention  was 
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intended  to  be  a  request  for  the  court  to  charge  in  writ- 
ing. Lest  we  may  do  injustice  to  the  defendant,  we  will 
add,  that  we  have  examined  the  portions  of  said  charge 
excepted  to,  under  the  authorities  above  cited,  when  con- 
strued in  connection  with  other  portions,  and  with  all 
of  said  charge,  we  find  no  error  in  them. 

The  court  gave  at  the  requested  of  the  plaintiff,  five 
writen  charges  numbered  la,  2b,  3c,  4d,  and  5e  (pages 
145,  146  of  record).  We  have  examined  each  of  these 
charges,  and  under  the  authorities  above  quoted,  fail  to 
find  reversible  error  in  any  of  them. 

9.  The  court  gave  12  charges  requested  by  the  de- 
fendants, and  refused  24  (pages  147,  151,  157  and  158). 
A  careful  review  of  said  charges  so  refused,  fails  to  dis- 
close error  in  any  of  them.  It  is  proper  to  remark,  that 
a  review  of  these  charges  to  show  their  faults,  would  in- 
volve a  great  expenditure  of  time  and  trouble  without 
any  profit. 

Reversed  and  remanded. 

Tyson^  C.  J.,  and  Simpson  and  Denson^  JJ.,  concur. 


City  of  Mobile  v.  Shaw. 

Damages  for  Injury  on  Account   of  Defect  in  Street. 
(Decided  Feb.  14th,  1907.    43  So.  Rep.  94.) 

1.  Municipal  Corporations;  Sidewalks;  Duty  to  Keep  in  Repair. — 

Under  its  charter  (Acts  1900-01,  p.  2342)  it  is  the  duty  of  the 
City  of  Mobile  to  keep  its  entire  streets  and  sidewalks  in  rea- 
sonably safe  condition  for  public  travel. 

2.  Same;  Knowledge  of  Defect  in  Injured  Party. — Knowledge  by  a 

pedestrian  of  a  defect  in  a  sidewalk  or  street  does  not  affect 
his  right  to  use  such  walk  or  street,  nor  to  recover  for  in- 
juries caused  by  the  defect,  unless  negligent. in  the  manner  of 
travelling  thereon,  w^here  the  city  charter  requires  that  it  keep 
its  walks  and  streets  in  safe  ocndition. 

3.  Same;  Instructions. — The  defendant  set  up  by  plea  that  there 

was  about  seven  feet  of  the  sidewalk  from  the  hole  thereon 
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to  the  abutting  property  line  that  was  safe  for  pedestrians 
and  that  the  plaintiff  contributed  to  her  injury  by  failing  to 
use  the  safe  way  and  choosing  the  unsafe  way,  but  the  evi- 
dence failed  to  establish  the  plea.  Held  not  reversible  error 
to  charge  that  if  the  sidewalk  was  not  safe  for  about  seven 
feet  from  the  Inside  of  the  hole  to  the  property  line,  for  the 
passage  of  pedestrians,  the  defendant's  plea  of  contributory 
negligence  fails. 

Appeal  from  Mobile  City  Court. 

Heard  before. Hon.  Samuel  B.  Beownb. 

Action  by  Florence  C.  Shaw  against  the  city  of  Mo- 
bile. From  a  judgment  for  plaintiflf,  defendant  appeals. 
Affirmed. 

This  was  an  action  begun  by  the  appellee  for  damages 
resulting  from  falling  into  a  hole  on  a  sidewalk,  or 
near  the  sidewalk,  of  the  appellant.  The  negligence  al- 
leged is  the  failure  to  have  that  part  of  the  street  suffi- 
ciently lighted,  and  for  failure  to  repair  the  defect, 
which  had  been  known  to  exist  for  some  time.  Proof  of 
presentation  of  claim  duly  verified  by  affidavit  waH 
made.  The  facts  on  which  the  action  is  based  and  the 
defense  thereto  are  sufficiently  stated  in  the  opinion. 

Charge  5,  given  at  the  request  of  the  plaintiff,  is  as 
follows:  '^(5)  The  court  charges  the  jury  that,  al- 
though they  may  believe  the  plaintiff  knew  of  the  de- 
fects in  the  sidewalk,  that  constitutes  no  legal  reason 
wiiy  she  should  not  use  the  sidewalk,  and  as  a  citizen 
she  had  the  legal  right  to  use  said  sidewalk,  notwith- 
standing the  defects,  and  such  use  of  the  sidewalk,  in 
case  of  injury,  would  not,  unless  she  was  negligent  in 
the  manner  of  traveling  thereon,  affect  her  right  to  re- 
cover full  damages." 

There  was  verdict  for  the  plaintiff  in  the  sum  of 
1879. 

B.  B.  Boone,  for  appellant. — The  case  of  Oosport  v. 
Erans,  112  Ind.  133,  and  the  cases  there  cited  maintain 
the  position  taken  by  appellant  in  this  case.  The  ques- 
tion of  negligence  should  have  been  submitted  to  the 
jyj^Yy^—Citj/  Council  V.  Wright.  72  Ala.  411;  L.  cf  N.  if. 
R.  Co,  V,  Hawkins,  92  Ala.  241.    On  these  same  author- 
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ities  charge  5  given  at  the  request  of  the  appellee  was 
error. 

Charles  L.  Beombekg,  for  appellee. — The  following 
<:ases  show  that  the  law  is  adverse  to  the  contention  of 
the  appellant:  Oovernment  St.  Ry.  Co.  v,  Hanl(m,  53 
Ala.  81;  City  v.  Wright,  72  Ala.  420;  Birmingham  v, 
Tayloe^  105  Ala.  176;  Mosheuver  v.  District  of  Colum- 
bia, 191  U.  S.  247.  Charge  3  was  properly  given. — 
Birmingham  v.  Tayloe,  supra;  Mayor,  etc.  v.  Starr,  102 
Ala.  805.  Charge  5  was  properly  given. — Authorities 
supra. 

HARALSON,  J. — The  city  charter  of  Mobile  imposes 
upon  the  municipality  the  duty  of  repairing  and  keep- 
ing in  order  the  streets  of  the  city  and  their  proper 
lighting  at  night.— Acts  1900-01,  p.  2342. 

It  was  the  duty  of  the  municipal  corporation  to  keep 
the  streets  and  sidewalks  in  a  reasonably  safe  condition 
for  travel,  and  for  the  use  of  its  citizens  and  the  public 
generally;  and  this  duty  extended  to  the  entire  width 
of  the  streets  and  sidewalks  appropriated  to  such  use 
and  purposes. — Mayor  amd  Alder m^v  v.  Tayloe,  105 
Ala.  176,  16  South.  576;  Lord  v.  City  of  Mobile,  113  Ala. 
360,  21  South.  366. 

In  the  Town  of  Culhnan  v.  McMinn,  109  Ala.  015,  19 
South.  981,  it  was  said :  "The  liability  of  municipal 
corporations  for  injuries  to  persons  lawfully  using  the 
strets,  caused  by  defects  or  obstructions  therein,  springs 
from  the  duty,  imposed  upon  them  by  law  to  keep  the 
streets  in  a  safe  condition  for  public  use.  It  is  said  by 
Judge  Dillon:  'Where  the  duty  to  keep  its  streets  in 
safe  condition  rests  upon  the  corporation,  it  is  liable  for 
injuries  caused  by  its  neglect  or  omission  to  keep  the 
streets  in  repair,  as  well  as  those  caused  by  defects  oc- 
casioned by  the  wrongful  acts  of  others,  but,  as  the  basis 
of  the  action  of  negligence,  notice  to  the  corporation 
of  the  defect  which  caused  the  injury,  or  the  facts  from 
which  notice  thereof  may  reasonably  be  inferred,  or 
proof  of  circumstances  from  which  it  appears  that  the 
defect  ought  to  have  been  known  and  lemedied  by  it, 
is  essential  to  the  liability.'— 2  Dillon,  Mun.  Cor.  (4th 
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Ed,)  §  1Q34;  City  Council  v.  Wright:  12r  Ala.  411,  47 
Am.  Rep.  422." 

In  Toivn  of  Gosport  r.  Evayis,  112  Ind.  138,  13  N.  E. 
256,  2  Am.  St.  Rep.  164,  it  was  well  said,  consonant 
with  our  own  decisions  on  the  subject:  "We  do  not 
question  the  doctrine  of  the  cases  which  hold  that  be- 
cause one  has  knowledge  that  a  highway  or  sidewalk  is 
out  of  repair,  or  even  dangerous,  he  is  not  therefore 
bound  to  foiego  travel  upon  such  highway  or  sidewalk. 
(Citing  cases. )  The  doctrine  to  be  extracted  from  these 
cases  is,  that  although  a  sidewalk  or  highway  may  be  in 
an  apparently  defective  or  dangerous  condition,  yet  a 
person  with  knowledge  of  the  defect  or  danger  is  not  on 
that  account  obliged  to  abandon  travel  upon  the  high- 
way, if,  by  the  exercise  of  care  proportionate  to  the 
known  danger,  he  may  reasonably  expect  to  shun  or 
avoid  the  defect.  If  the  defect  be  one  which  does  not 
render  the  way  wholly  irreparable,  and  w^hich  can  only 
result  injuriously  to  the  traveler  if  not  shunned,  if  there 
be  an  apparently  safe  way  of  passage  without  going  in- 
to the  obvious  defect,  the  traveler  is  not  to  be  held  to  a 
rigorous  account,  if  he  is  deceived  or  misled  notwith- 
standing his  effort  to  avoid  the  danger." 

In  the  case  of  City  Council  v.  Wright^  siipra^  the  prin' 
ciple  is  announced  in  substance  that  "when  the  evi- 
dence show^s  that  the  route  selected  by  plaintiff,  at  the 
time  he  was  injured  by  the  fall  caused  by  a  %ash-out'  in 
the  sidewalk,  was  the  route  ordinarily  traveled  with 
safety  by  all  persons  on  foot  going  in  that  direction ; 
that  the  sidewalk  at  that  point  w^as  wide  enough  for  safe 
passage  on  the  inside  of  the  ^wash-out,'  and  that  there 
was  no  sidewalk  on  the  other  side  of  the  street,  contrib- 
utory negligence  cannot  ^be  imputed  to  him,  because  he 
had  knowledge  of  the  defect  in  the  sidewalk,  and  did  not 
select  a  different  route." 

The  evidence  is  practically  without  conflict.  The  ac- 
cident occurred  at  night  when  it  was  very  dark,  and  no 
lights  sufficient  to  make  the  way  plain  were  maintained. 
There  was  no  curbing  to  the  sidewalk,  and  a  ditch  ran 
along  the  outer  edge,  w^hich  some  evidence  tends  to 
show  was  5  or  6  feet  deep,  and  in  this  ditch  was  a  hole, 
into  which  the  plaintiff  fell.     This  condition  had  exist- 
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ed  for  a  number  of  years,  and,  as  is  shown,  was  known 
to  the  city  authorities,  and  the  plaintiff  herself  knew 
the  place  which  she,  and  the  public  generally,  were  in 
the  habit  of  parsing.  There  was  no  curbing  to  the  side- 
walk at  the  place  of  the  accident;^  and  there  was  a  step 
down  estimated  at.  from  15  to  18  inches.  At  the  time 
plaintiff  fell,  there  was  a  plank  over  this  step-off,  which 
had  been  there,  as  one  of  the  witnesses  deposed,  "pretty 
much  all  the  time,"  and  this  plank  was  used  by  bicy- 
clists, and  by  the  people  in  walking  upon  it  as  they 
passed  it.  The  plaintiff,  as  the  evidence  showed,  in 
using  the  sideAvalk  at  this  place,  in  order  to  avoid  step- 
ping down  the  abrupt  descent  to  the  sidewalk  below, 
did  the  ordinary  thing,  bv  walking  on  this  plank,  so 
used  by  travelers  along  tliat  way,  and  when  she  got  to 
the  end  of  the  plank,  the  earth  gave  way,  and  the  edge 
of  the  sidewalk  caved  in,  causing  her  to  fall  into  said 
hole  in  the  ditch,  thereby  causing  her  the  injuries  of 
which  she  complains. 

The  defendant  pleaded  the  general  issue,  and  a 
special  plea,  numbered  2,  of  contributory  negligence  of 
the  plaintiff,  which  set  up,  that  there  was  about  seven 
feet  of  s;aid  sidewalk  from  the  edge  of  the  said  hole  to 
the  property  line  abutting  said  sidewalk  which  was  safe 
for  the  passaage  of  pedestrians;  "that  plaintiff  having 
knowledge  that  the  outer  edge  or  part  of  said  sidewalk 
was  unsafe  ,  nevertheless  negligently  walked  upon  it, 
and  fell  in  said  hole  therein,  thereby  by  her  negligence 
as  aforesaid,  directly  and  proximately  contributed  to 
her  said  alleged  injuries." 

The  court  at  the  instance  of  the  plaintiff  gave  the  two 
charges  numbered  5  and  6,  and  no  other^  errors  are  as- 
signed except  in  the  giving  of  these  charges. 

Charge  5  is  fully  sustained  by  the  authorities  to  which 
we  have  referred  above,  and  there  was  no  error  in  giving 
it. 

The  sixth  charge,  instructed  the  jury,  "that  if  they 
believed' from  the  evidence  that  the  sidewalk,  where  the 
injury  occurred,  was  not  safe  for  about  seven  (7)  feet  on 
the  inside  (from  the  ditch  or  hole)  towards  the  property 
line  for  the  passage  of  pedestrians,  that  the  defendant's 
plea  of  contributory  negligence  fails  and  is  of  no  avail." 
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The  charge  was  evidently  intended  to  submit  to  the 
jury  an  issue  of  fact  on  the  allegation  of  defendant's 
plea  of  contributory  negligence,  viz.,  "that  there  was 
about  seven  (-7)  feet  of  sidewalk  from  the  edge  of  said 
hole  to  the  property  line  abutting  said  sidewalk  which 
was  safe  for  the  passage  of  pedestrians."  The  object  of 
this  averment  was  to  show  that  plaintiff  abandoned  or 
failed  to  take  a  safe  loute,  open  to  her,  and  chose  an  un- 
safe way  and  thereby  contributed  to  her  injury ;  and  the 
charge  was,  if  the  jury  did  not  believe  such  averment, 
then  said  plea  failed. 

The  evidence  in  its  tendencies  fails  to  establish  the 
averments  of  the  plea  in  this  respect.  Indeed,  it  tends 
to  show  that  the  whole  of  said  sidewalk,  at  the  time  of 
the  accident  was  unsafe.  While  it  did  not  appear,  that 
any  particular  seven  feet  was  unsafe,  as  averred  in  said 
plea,  it  was  open  to  the  jury  to  find  that  the  averments 
of  said  plea  in  this  respect  were  not  shown  to  be  true. 
It  was  fairly  open  to  such  an  inference,  and  it  became  a 
question  for  the  jury  to  decide. — Holnies  v.  B.  iS,  R.  Co,, 
140  Ala.  209,  37  South.  338;  Mcmton  v.  L.  &  N.  R.  R. 
Co.,  128  Ala.  539,  29  South.  602. 

Our  conclusion  is,  that  there  was  no  reversible  error 
in  giving  the  sixth. charge. 

Affirmed. 

Tyson,  C.  J.,  and  Dowdell  and  Simpson,  J  J.,  concur. 


Hervey,  et  a/,  v.  Hart. 

Aciimi  for  Dnmages  Against  Innkeeper  by  Oueat. 

(Decided  Dec.  18th.  190G.    42  So.  Rep.  1013.) 

Innkeepers;  Duty  as  to  Furnishing  Accommodations,— dn  the  ab- 
sence of  special  contract  under  Section  2.539,  Code  1896,  the 
common  law  rule  measures  the  liability  of  an  Innkeeper,  and 
while  he  may  assign  the  guest  to  another  proper  apartment 
he  may  not  put  him  out  of  the  apartment  assigned  him  and 
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refuse  to  furnish  him  other  proper  accommodations. 
2.    Appeal;   Review;    Granting.  New    Trial — Unless    the     evidence 
plainly  suports  the  verdict,  the  granting  of  a  new  trial  for 
insufficient  evidence  will  not  be  reviewed. 

Appeal  from  Mobile  Circuit  Court. 

Heard  before  Hon.  Samuel  B.  Browne. 

Action  by  Loui  Hart  against  Frank  A.  Hervey  and 
others.  Plaintiff  wa^^  granted  a  new  trial,  and  defend- 
ants appeal.    Affirmed. 

The  cause  of  action  as  stated  in  the  complaint  was  as 
follows :  "Plaintiff  claims  of  the  defendant  the  sum  of 
five  thousand  dollars  damages,  for  that  heretofore,  to- 
wit,  on  the  15th  day  of  February,  1904,  the  defendants 
were  the  keepei*s  of  an  inn  known  as  the  ^Bienville 
Hotel'  in  the  city  of  Mobile,  and  plaintiff,  being  then 
and  there  a  traveler,  applied  to  defendants  to  l)ecome 
a  guest  of  said  inn,  and  was  by  the  defendants  accepted 
as  such  guest  and  assigned  a  bed  in  a  room  numbered 
as  'Parlor  A,'  and  after  he  had  been  so  assigned  to  said 
room,  and  his  baggage  placed  therein,  he  had  occasion 
to  be  temporarily  absent  from  said  toom,  and  while  so 
absent,  defendants  caused  plaintiff's  baggage  to  be  re- 
moved from  said  room,  and  upon  plaintiff's  return  to 
said  inn  defendants  refused  to  allow  him  the  use  of  said 
room  to  which  he  had  been  assigned,  and  refused  to  fur- 
nish him  any  other  proper  accommodations,  although 
it  was  then  late  in  the  night,  and  the  city  of  Mobile  was 
crowded  with  people  visiting  the  Mardi  Gras  festivi- 
ties, and  defendants  well  knew  that  it  was  probably  im- 
possible for  plaintiff  to  obtain,  at  that  time,  accommo- 
dations at  any  other  inn  in  said  city;  and  plaintiff  avers 
that  he  was  compelled  to  wander  about  the  city  for  the 
greater  portion  of  the  night,  seeking  a  place  to  sleep, 
and  was  wholly  unable  to  obtain  any  accommodations 
until  nearly  morning,  and  that  he  was  greatly  mortified 
and  his  feelings  hurt  by  his  said  treatment ;  that  he  was 
sick  and  greatly  suffered,  and  was  made  tired  by  the 
exposure  and  effort  necessarily  made  to  obtain  accom- 
modations elsewhere,  and  was  put  to  great  expense  for 
hack  hire  in  driving  from  place  to  place  seeking  accom- 
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modations  as  aforesaid,'  all  to  his  damage  f 5,000/'    Is- 
sue was  joined  upon  the  general  issue. 

Erwin  &  McAleer^  for  appellant. — ^An  innkeeper 
has  the  right  to  remove  a  guest  from  one  room  to  an- 
other provided  the  accommodation  in  the  rbom  to  which 
he  is  removed  are  proper  and  suitable.^-16  A.  &  E. 
Ency.  of  Law,  (2nd  Ed.)  524,  note  4.  Counsel  discuss 
the  granting  by  the  court  of  a  new  trial  to  plaintiff, 
together  with  the  evidence  but  cite  no  authority. 

Gregory  L.  &  H.  T.  Smith/  for  appellee. — The  rule 
is,  that  this  court  will  not  reverse  a  judgment  granting 
a, motion  for  a  new  trial  unless  the  evidence  plainly  and 
palpably  supports  the  verdict.-— MerriZ  v.  Bro/ntley:  133 
Ala.  530;  Smith  v.  T.  &  N.  R.R.  Co,,  141  Ala.  332.  Coun- 
sel discuss  other  assignments  of  error  but  cite  no  au- 
thority. 

HAEALSON,  flP.— Our  statutes  on  the' liability  of 
mnkeepers,  provide  that  "in  the  absence  of  a  special 
contract  as  is  authorized  by  the  succeeding  section 
(2540)  the  Hght  of  guests  and  the  liability  of  the 
keeper  remain  as  at  common  la\^'." — Code  1896,  §  2539. 

The  succeeding  section,  authorizes  a  special  Contract 
in  writing  between  an  inn  or  hotel  keeper  and  guest,  by 
which  the  liabilities  of  the  paitiefe  may  be  regulated.  It 
is  unnecessary  to  set  out  this  section,  as  there  is  no  pre- 
tense, that  there  was  any  such  contract  between  the 
plaintiff  and  defendants  in  this  case.  In  Beale  v.  Posejf, 
72  Ala,  330,  construing  these  sections*,  the  court  said: 
"The  purpose  of  .the  statute  is,  to  confer  on  the  keeper 
of  the  unliconse/(l  house  of  t)ubliq  entertainment  the 
liability  of  receiving  only  such  guests  or  boarders  as 
may  enter  into  a  special  contract  with  him.  But  if  the 
keeper  of  such  house  does  not  enter  into  a  special  con- 
tract with  the  gtiest,  furaishing  him  a  memorandum 
thereof  in  print  or  in  writing,  limiting  his  liability,  the 
common  law  intervenes,  and  from  that,  the  measure  of 
his  liahilitv  must  be  ascertained. — Lanier  v.  Young- 
Wood.  73  Ala.  587. 
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In  Doyle  v.  Walker,  2%  U.  C.  J.  B.  502,  it  was  held,  as 
the  common  law  on  the  subject,  that  the  innkeeper  has 
the  light  and  the  sole  right  to  sdect  the  apartment  for 
a  guest,  and,  if  he  finds  it  expedient,  to  change  the 
apartment  and  assign  the  guest  another,  w^ithout  be- 
coming a  trespasser  in  making  the  change.  If,  having 
the  necessary  convenience,  he  refuses  to  afford  reason- 
able accommodations,  he  is  liable  to  an  action  for  dam- 
ages.—16  Am.  &  Eng.  Ency.  Law  (2d  Ed.)  524,  525. 

The  plaintiff  in  this  case,  the  appellee  here,  sued  the 
defendants,  who  are  appellants,  to  recover  damages  for 
the  alleged  reason  that  he  was  put  out  of  the  room  to 
which  he  had  been  assigned  by  defendants  in  their 
hotel,  and  was  refused  proper  accommodations  in  said 
hotel.  The  jury  found  for  defendants^  and  the  court, 
on  motion  of  the  plaintiff,  set  aside  the  verdict  and 
granted  a  new  trial.  The  grounds  of  the  motion  were: 
"1.  Because  the  verdict  was  not  supported  by  the  evi- 
dence, as  applied  to  the  law  as  charged  by  the  court. 
2.  Because  the  jury  iij  rendition  of  the  verdict,  ignored 
the  law  as  charged  by  the  couit.  3.  Because  the  ver- 
dict is  not  supported  by  the  evidence." 

The  well  established  rule  in  this  court,  as  to  granting 
new^  trials  is,  "that  this  court  will  not  revise  a  judg- 
ment granting  the  motion,  unless  the  evidence  plainly 
and  palpably  supports  the  verdict." — Merrll  r.  Brant- 
ley. 133  Ala.  5.37,  31  South.  847;  Hmith  v.  Tomhigbec 
R.  R.  Co.,  141  Ala.  332,  37  South.  389. 

The  theory  of  the  plaintiff  relied  on  for  a  recovery  is 
clearly  stated  in  the  complaint,  upon  which,  issue  be- 
ing taken,  the  case  was  tried.  The  plaintiff's  evidence 
tended  to  support  the  complaint,  but  the  evidence  of  the 
defendants  was  not  entirely  consonant  therewith.  In 
some  of  its  more  important  phases,  it  conflicte<l.  and 
different  inferences  might  have  been  well  drawn  there- 
from. It  would  be  useless  to  review  the  evidence  pn 
each  side,  to  do  which  would  renuiie  time  and  labor. 
We  have  carefully  read  the  evidence  in  consultation, 
and  conclude  that  while  it  might  jusiffy,  yet  it  do(»s 
not  ^^plainly  and  palpably  support  the  verdict/'  with- 
out which  condition,  we  cannot  consistently  with  the 
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rule  of  the  court  above  announced  reverse  the  judgment 
granting  the  motion  for  a  new  trial. 

Under  the  averments  of  the  complaint,  the  defendant 
was  not  liable,  if  he  offered  plaintiflf  proper  accommo- 
dations in  lieu  of  the  loom  previously  assigned  to  him. 

The  ruling  on  the  motion  for  a  new  trial  must  be  af- 
firmed. 

AflSrmed. 

Tyson^  C.  J.,  and  Simpson  and  Dbnson,  JJ.,  concur^ 


Fielder  v.  Tipton. 

Action  for  Danmgcs  for  Personal  Injury  bp  Being  Run 
Into  by  a  Bicycle, 

\ 
(Decided  Dec.  20th,  1906.    42  So.  Rep.  985.) 

Municipal  Corporation;  Use  of  Sidewalks;  Personal  Injury, — ^A  per- 
0on  riding  a  bicycle  on  a  sidewalk  is  responsible  in  damages 
to  any  pedestrian  who  is  injured  thereby,  while  in  the  proper 
exercise  of  his  rights,  although  there  is  no  ordinance  prohib- 
iting the  riding  of  bicycles  on  the  sidewalk,  and  a  complaint 
which  alleges  that  the  plaintiff  was  injured  by  being  run 
into  by  the  defendant  who  was  riding  a  bicycle  on  a  sidewalk 
in  the  city  is  sufficient,  without  any  other  allegation  of  neg- 
ligence. 

Appeal  from  Mobile  Circuit  Court. 

Heard  before  Hon.  Samuel  B.  Browne. 

Action  by  Frankie  Tipton  against  John  W.  Fielder. 
Fiom  a  judgment  in  favor  of  plaintiflf,  defendant  ap- 
peals.    Affirmed. 

•  The  third  count  is  in  the  following  language:  Plain- 
tiff claims  of  the  defendant  the  further  sum  of  S1,000. 
for  that  heretofore,  to-wit,  the  25th  day  of  April,  1903, 
paid  plaintiff  avers  while  on  the  sidewalk  on  State 
stuot,  at  a  point  between  Joachim  and  Conception 
stree^t,  and  as  a  pedestrian  on  said  side^-alk,  the  de- 
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fendfliit,  who  wslh  at  «aid  time  aad  place  riding  a  bicj"- 
cle^  did  tjnen  and  there  run  said  biorcle  upmi  and 
against  tlie  plaintiff  thei^by  gieatly  injuring  her,  «o 
that  »he  became  in  cooseqaence  thereof  uope,  mck  and 
unable  to  attend  to  her  affairs.  (Here  followe  a  lot  of 
i^pecial  damages.)  And  plaintiff  avers  that  the  ««aid 
sidewalk  wa«s  in  the  city  of  Mobile,  and  defendant  wafl 
riding  his  said  bicycle  thw'eon  at  ti*e  time  when  he  ran 
into  her.  The  demnrrerR  are  set  cmt  in  the  opinion. 
The  charges  of  the  cmirt  refused  to  the  defendant  not 
being  discussed  in  the  opinion  are  not  here  set  out. 
Ther-e  was  judgment  for  plaintiff  in  the  sum  of  f45.00. 

Robert  E.  Gordon^  for  appellant. — There  is  neither 
a  state  nor  a  municipal  laM*  making  it  unlawful  to  ride 
a  bicycle  upon  the  streets  of  Mobile  at  the  point  where 
ihi}  collision  occurred.  It  is  not  unlawful  under  the 
common  law  to  ride  a  bicycle  on  the  atreets  or  aide- 
walks. — Lee  V.  City  of  Port  Huron,  55  L.  R.  A.  308; 
Purple  V,  Oreenfi^id,  138  Mas.  381.  The  court  erred  in 
the  part  of  the  general  charge  excepted  to. — Lee  r.  City 
of  Port  Huron,  supra.  The  court  ened  in  refusing  to 
give  chaise  6. — Maimn  t.  Maupin,  75  Ala.  312 ;  Harold 
r>.  Jones,  86  Ala.  278.  The  court  erred  in  refusing 
charge  10. — Beach  on  ContributiMy  Negligence,  p.  47; 
1  eherman  and  Bedfi^d  on  Negligence^  (4th  Ed.)  p. 
1«. 

RiCKARBY  k  DuNLAP,  and  W.  8.  Andbbson,  for  ap- 
pellee.— ^A  bicycle  is  a  vehicle. — Mereer  v,  Corbm,  117 
Ind.  450,  10  Am.  8t.  Bep.  76 ;  Knouff  v,  Logansport.  26 
Ind.  App.  202,  84  Am.  St.  Bep.  292 ;  Davis  t?.  Pctrino- 
tyieh,  112  Ala.  654. 

Sidewalks  are  for  pedestrians  only. — Mercer  i?.  Cor- 
bin,  supra;  Note  to  Riepe  v.  Elting,  48  Am.  St.  Bep.  at 
377;  Clementson's  Boad  Bights  and  Liabilities  of 
Wheelmen,  p.  147;  Elliott  on  Boads  and  Streets,  (2nd 
Ed.)  p.  927. 

Biding  on  sidewalks  is  negligence  per  se. — Same 
cases  last  cited.    As  sidewalks  are  for  pedestrians  only, 
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a  city  has  no  light,  in  the  absence  of  delegated  author- 
ity, to  grant  away  the  exclusive  rights  of  pedestrians 
thereto.^Perri/  v.-N.  O.,  M.  d  C.  R.  R.  Co.,  55  Ala.  421; 
Jones  V.  Williamhurgj  49  L.  B.  A.  298 ;  Davis  v.  Petriiu 
omoh,  supra;  Castello  v.  State,  108  Ala,  45. 

The  word  "r^ulate"  as  used  in  the  charter  of  the 
city  of  Mobile  means  to  restrict  rather  than  to  enlarge 
—U.'-S,  V.  Harris,  26  Fed.  Ca«.  at  page  193. 

Any  ambiguity  or  doubt  arising  out  of  the  terms  used 
by  the  legislature  must  be  resolved  in  favor  of  the  pub- 
lic.— City  of  Eufmda  v.  McNahh,  67  Ala.  588 ;  Mintum 
V.  Larue,  64  U.  S.  (23  Howard)  435;  Lewis'  Souther- 
land's  Statutory  Construction,  Vol.  2nd,  Sec.  551. 

SIMPSON,  J. — This  was  an  action  fox  damages  on 
account  of  injuries  claimed  to  have  been  received  by 
the  plaintiff  (appellee)  on  a  sidewalk  in  Mobile,  from 
being  run  against  by  the  defendant  (appellant)  while 
riding  on  a  bicycle  along  said  sidewalk.  The  assign- 
ments of  error  are  to  the  rulings  of  the  court  on  de- 
murrers to  counts  of  the  complaint  and  to  giving  and 
refusing  charges. 

The  third  count  of  the  complaint,  as  amended,  avers 
that  complainant  was  on  the  sidewalk  as  a  ped<»trian, 
and  that  the  defendant,  riding  on  a  bicycle,  ran  the 
same  on  and  against  her,  thereby  causing  the  injury  and 
that  "defendant  was  riding  his  said  bicycle  thereon  at 
the  time  when  he  ran  into  her.^'  The  demurrer  to  this 
count  alleges  as  grounds:  (1)  That  it  does  not  allege 
any  facts  which  would  constitute  negligence;  (2)  does 
not  show  that  defendant  was  negligently  liding  his 
bicycle;  (3)  does  not  allege  that  the  injury  was  due  to 
the  negligence  of  the  defendant;  (4)  that  it  is  not  neg- 
ligent per  se  to  ride  a  bicycle  on  the  sidewalk.  The  ar- 
gument of  appellant  to  show  that  the  court  erred  in 
overruling  the  demurrer  to  the  third  count  of  the  com- 
plaint as  amended  is  that,  as  there  was  no  ordinance  of 
the  city  prohibitinsj  persons  fiom  riding  on  the  side- 
walk in  question,  the  defendant  had  the  right  to  be 
there,  and  consequently  that  it  was  necessary  to  allege 
some  other  act  of  negligence  than  the  mere  riding  of 
tl,P  1  ^-..^  on  the  vsidewalk.    The  case  of  Lee  v.  City  of 
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Port  Huron,  (Mich.)  87  N.  W.  637^  55  L.  R.  A.  309, 
was  a  case  in  which  a  bicycle  rider  sued  for  damages  for 
injuries  received  on  account  of  a  defect  in  the  sidewalk ; 
and  the  court  said  that  the  riding  of  a  bicycle  on  the 
sidewalk  is  not  an  unlawful  act  at  common  law,  and 
that  one  riding  on  a  sidewalk  "with  care,  under  author- 
ity of  a  municipal  ordinance,"  may  recover  for  injuries 
resulting  from  the  want  of  repair  of  the  sidewalk ;  but 
the  court  intimates  that  such  want  of  repair  must  be 
such  as  would  render  it  not  leasonably  suited  for  the 
uses  for  which  sidewalks  are  constructed,  to-wit,  for 
I>edestrians,  and  that  he  could  not  recover  for  any 
other,  such  as  a  crack  between  the  planks  of  a  plank 
sidewalk.  The  case  of  Purple  v.  &reenfioid^  138  Mass. 
1,  7,  was  one  in  which  the  plaintiff  stepped  back  to 
avoid  a  boy  riding  on  a  velocipede,  and  fell  into  a  cellar 
window  hole,  and  the  court  say:  "We. cannot  lay  it 
down  as  a  universal  pioposition  that  any  and  every  use 
of  any  kind  of  velocipede  upon  the  sidewalk. is  unlaw- 
ful." 

On  the  other  hand,  the  authorities  sustain  the  pro- 
positioo  that  a  bicycle  is  a  "vehicle,"  and  that  its  proper 
place  is  upon  the  highway,  or  the  street  proper,  and 
Hot  upon  the  sidewalk. — Elliott  on  Roads  and  Streets 
(2d  Ed.)  §  852.  p.  927;  Clemen tson  on  Road  Rights  and 
Liabilities  of  Wheelmen,  §§  99,  103,  pp.  90,  94;  Dads 
V.  Petriv/wich,  112  Ala.  654,  21  South.  344,  36  L.  R.  A. 
615.  It  has  also  been  held  that,  even  without  a  statute, 
one  who  rides  a  bicycle  at  night  without  a  light  or  other 
signal  on  a  public  thoroughfare  is  guilty  of  negligence. 
—Cook  V,  Fof/aHp,  (Iowa)  72  N.  W.  677,  39  L.  R.  A. 
488.  In  a  case  wherein  the  Supreme  Court  of  Indiana 
held  that  one  who  rudely  and  recklessly  ran  a  bicycle 
against  another,  who  was  standing  on  the  sidewalk, 
was  guilty  of  an  assault  and  battery,  regardless  of  his 
intent,  the  court  remarks  that  the  bicycle  is  a  vehicle, 
and  its  use  on  a  public  sidewalk  is  unlawful ;  also  that 
"sidewalks  are  intended  for  the  use  of  pedestrians,  and 
not  for  the  use  of  persons  in  vehicles.  *  *  *  It  would  be 
a  palpable  contradiction  to  aflftrm  that  footmen  have 
the  exclusive  right  to  the  use  of  the  sidewalks,  and  yet 
concexle  that  peisons,  not  traveling  as  pedestrians  may 


Digitized  by 


Google 


612  SUPREME  OOUBT  i^^ 

[Fielder  r.  Ttptoa.] 

also  rightfully  use  them. — Mercer  v,  Corbin,,  117  Ind. 
450,  454,  20  N.  E.  132,  3  L.  R.  A.  221,  10  Am.  St.  Rep. 
76.  In  a  case  which  was  very  maturely  considered!,  and 
in  which  a  number  of  authorities  are  cited,  the  Suprem/e 
Court  of  New  Jersey  has  held  that  a  person  who  was 
kicked  by  a  horse  which  was  being  led  along  the  side- 
walk was  entitled  to  recover,  without  regard  to  the  fact 
as  to  whether  the  horse  >vas  known  to  be  vicious,  on  the 
ground  that  the  party  defendant  had  no  right  to  lead 
the  horse  along  the  sidewalks,  and  the  cases  thi&rein 
cited  sustain  the  propositi(»n  that  it  is  not  necessary 
to  all^e  any  special  negligence,  other  than  the  m^e 
fact  of  leading  the  horse  on  the  sidewalk. — Healey  v. 
Ballantiue,  (N.  J.  Sup.)  49  Alt.  511,  512,  514.  Messrs. 
Slierman  &  Eedfield,  in  their  woik  on  Negligence  (3d 
Ed.  §  310),  in  referring  to  the  case  of  a  person  travel- 
ing on  the  wrong  side  of  a  road,  say :  "He  afisume:^  the 
risk  of  all  experiments  in  this  direction,  and  is  bound 
to  use  more  care,  and  to  keep  a  better  lookout  fox  ap- 
proaching vehicles,  than  would  otherwise  be  required 
of  him;  while  those  who  pass  him  on  their  piroper  side 
of  the  road  have  a  right  to  presume  that  no  greater  ca^- 
tion  or  skill  will  be  required  on  their  part  than  would 
be  necessary  if  he  were  on  his  own  side  of  the  road.  By 
an  unnecessary  deviation  from  his  proper  side  of  the 
road,  he  takes  the  risk  of  the  consequences  which  may 
arise  from  his  inability  to  get  out  of  the  way  of  an- 
other traveler  approaching  on  the  right  side  of  the 
road.'* 

In  the  light  of  these  authorities,  and  in  acccH'dance 
with  the  reason  of  the  law,  we  think  it  is  clear  that  the 
pedestrian  has  a  right  to  the  uninterrupted  use  of  the 
sidewalk,  and  is  not  lequired  to  exercise  any  more  care 
in  walking  thereon  than  such  as  is  necessary  to  ^void 
injuries  from  other  pedestrians  walking  therepu;  the 
question  of  the  repair  of  the  sidewalk  not  being  in- 
volved. On  the  other  hand,  the  person  ridiijg  a  bicycle 
has  no  right  to  the  use  of  the  sidewalk,  and  while  it 
may  be  true  that  such  use  is  tolerated  by  the  failure  to 
affix  a  penalty  thereto,  yet,  when  a  person  rideg  a  bicy- 
cle on  a  sidewalk,  he  is  invading  the  part  of  the  street 
set  apart  for  the  use  of  pedestrians,  and  takes  upon  him- 
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gfe'lf  the  tisk  of  injuring  them,  so  as  to  he  resjyonsible 
to  any  pedestrtan  who  is  ifijiired,  while  in  the  jKPoper 
exercise  of  his  rights  in  coming  upon  or  waking  along 
the  sidewalk.  Consequetitly  the  allegations  of  the  third 
count  of  the  complaint  as  amended  weie  sufflcietit,  and 
the  court  committed  no  error  in.  overruling  the  demur- 
rer. 

Without  entering  into  the  question  as  to  whether  the 
city  has  the  right  to  allow  bicycles  to  be  ridden  on  the 
sidewalks,  the  ordinance  introduced  in  evidence  does 
not  definitely  authorize  the  riding  of  a  bicycle  on  any 
sidewalk,  except  between  the  houis  of  12  o'clock  mid- 
night and  7  a.  m.  The  defendant  himself  testified  that 
he  was  traveling  at  the  rate  of  4  or  4  1-2  miles  per  hour ; 
that  "he  was  familiar  with  the  oyster  shop  from  wtich 
plaintiff  stepped,  and  knew  that  persons  were  constant- 
ly going  in  and  out,  as  he  passed  along  there  four  times 
every  day" ;  also,  that  it  was  impossible  for  him  to  turn 
i»  time  to  have  avoided  striking  her,  after  he  saw  her. 
Under  the  rules  above  laid  down,  the  court  would  have 
been  justified  in  giving  the  general  charge  in  favor  of 
the  plaintiff.  Hence  the  defendant  was  not  injured  by 
aiTjr  charge  given  by  the  court. 

The  judgment  of  the  court  is  affirmed. 

Tyson,  C.  J.,  and  Haealson  and  Denson,  JJ.,  con- 
cur* 


Gvcrwlej  t.  City  of  West  Ende*  al. 

Action  for  Damages  far  Personal  Injury. 

(Decided  March  2,  1907.    43  So.  Rep.  359.) 

Municipal  Corporations;   'Negligence;  Personal  Injury;;  Proximate 
Cause;    Complaint. — A   complaint    is   insufficient   which    al- 
leges that  defendant  negligently  permitted  a   large  body  of 
water  to  collect  In  a  highway;  that  plaintiff's  horse  fell  in 
the  water  and  that  to  save  him  plaintiff  was  compelled  to 
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get  out  into  the  water  to  unhitch  the  horse  so  as  to  enable 
him  to  get  up,  and  that  while  doing  so  the  horse  knocked 
plaintiff  down  into  the  water;  that  on  arising  plaintiff  was 
compelled  to  remain  standing  in  the  water  to  re-hitch  the 
horse,  and  as  a .  result  thereof  he  caught  a  severe  cold,  as 
^uch  complaint  shows  that  the  defendant's  negligence  was 
not  the  proximate  cause  of  the  injury,  and  that  the  injury 
resulted  from  a  subsequent  intervening  cause. 

Appeal  from  Birmingham  City  Court. 

Heard  l)efore  Hon.  Charles  FcRGrsoN.  * 

Action  by  E.  Lee  Crowley  against  the  city  of  West 
End  and  others.  Judgment  for  defendants,  and  plain- 
tiff appeals.    Aflarmeil. 

The  original  complaint  contained  two  counts,  to 
which  demurrers  were  interposed  and  sustained,  where- 
upon he  filed  an  amended  complaint  containing  counts 
3  and  4.  It  will  suffice  for  this  case  to  set  out  one  of 
these  counts,  as  they  are  all  very  similar :  "Count  3. 
The  plaintiff,  E.  Lee  Crowley,  claims  of  the  defendant 
the  sum  of  f  1,500  damages,  for  this:  That  the  defend- 
ants heretofore,  to-wit,  on  and  prior  to  the  16th  day  of 
January,  1905,  unlawfully  and  negligently  created, 
caused,  maintained,  permitted,  or  suffered  a  public 
nuisance  in  Jefferson  county,  Alabama,  at  the  tovm  or 
city  of  West  End,  and  in  or  on  and  about  what  is 
known  as  Tuscaloosa  avenue,  at  or  near  the  junction 
of  what  is  known  and  called  as  Walnut  street  with  said 
avenue,  in  that  the  defendant  negligently  caused,  suf- 
fered, created,  or  permitted  a  large  pond  of  water  to 
collect  and  stand  or  remain  in,  along,  and  across  Tus- 
caloosa avenue,  in  that  certain  natural  swag  or  low 
place  of  ground  on  or  in  and  about  said  avenue  at  said 
place,  which  said  water  plaintiff  avers  from  freeing 
caused  an  accumulation  of  ice  to  be  in  or  upon  said 
pond  of  water  on  said  date,  so  that,  while  the  plaintiff 
was  exercising  due  care  in  traveling  along  said  Tusca- 
l(K)sa  avenue,  on  his  way  from  the  city  of  Birmnighani 
to  his  home  in  the  town  of  Brighton,  in  said  county  and 
state,  in  a  vehicle  oi  delivery  wagon  drawn  by  a  horse 
delivering  goods,  wares,  and  merchandise  to  his  cus- 
tomers living  along  said  way,  the    horse,    in    passing 
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along  said  avenue  and  wading  through  said  pond,  came 
in  contact  with  the  iCe,  or  the  ice  and  water,  so  that  he 
fell  in  the  ice  and  water  in  such  a  manner  as  that  the 
plaintiff,  in  order  to  get  the  horse  up  and  save  him,  was 
compelled  to  get  out  into  the  ice  and  water  and  un- 
hitch the  horse  so  he  could  get  up,  and  while  he  was  do- 
ing so  the  horse,  in  his  efforts  to  arise,  shoved  or 
knocked  the  plaintiff  down  into  the  ice  and  water,  and 
fell  on  or  against  him,  so  that  he  was  covered  with 
wLter,  or  ice  and  water,  and  that  when  he  (plaintiff) 
got  up  onto  his  feet  he  was  compelled  to  remain  stand- 
ing in  said  pond  to  rehitch  the  horse  to  the  vehicle  be- 
fore he  could  get  out  of  the  pond  with  the  vehicle  and 
horse."  It  is  further  averred  that  he  was  injured  and 
suffered  great  inconvenience  and  other  damages,  had 
to  shiver  with  ^Id,  his  left  knee  and  right  hip  were 
greatly  strained  and  made  sore,  that  he  had  to  borrow 
clothes  from  a  negro  because  the  weather  was  freezing ; 
that  he  was  greatly  humiliated  by  having  to  go  into  the 
presence  of  other  people  in  that  plight;  that  he  took 
cold  and  had  to  stay  indoors  several  days ;  and  that  his 
business  suffered  accordingly.  It  is  also  alleged  that 
the  avenue  is  a  public  street  or  roadway  for  public 
travel,  and  the  main  thoroughfare  at  or  about  the  place 
of  the  pond.  It  is  further  averred  that  he  filed  his 
claim  with  the  mayor  and  aldermen,  asking  for  its  al- 
lowance, and  that  it  was  refused.  Demurrers  were  in- 
terposed: "(1)  Because  there  was  misjoinder  of  par- 
ties defendant.  (2)  Because  each  count  shows  that  the 
alleged  injuries  were*  not  the  proximate  consequence  of 
any  conduct  on  the  part  of  these  defendants.  (3)  Be- 
cause it  shows  affirmatively  that  the  alleged  mjuties 
were  the  proximate  consequence  of  the  plaintiff's  own 
negligence,  and  not  the  result  of  anything  done  by  any 
one  of  these  defendants,  and  because  it  is  nbt  shown 
that  the  claim  was  itemized  or  verified  as  required  by 
law,  and  because  the  true  nature  and  character  of  the 
claim  is  not  set  forth."  These  demurrers  were  sus- 
tained, and,  the  plaintiff  declining  to  plead  further,  a 
judgment  was  rendered  for  defendants. 
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ESTES^  JoNiDS  &  Wblch^  if»  appellant.: — ^A  person  hum 
the  rij^ht  to  gc  upon*  the  »trt?et  ia  the  ovdinary  way  nning 
ojrdanaxy  eare  either  by  day  or  night  with  knowledge  of 
the  dangeFou»  eondition»  of  the  street  and  if  he  acts- 
with  neasonaMe  pvecaution  or  prudence  in  doing  so 
and  wa«  injniEDed  he  is  entitled'  to  recover. — 15  Am.  Neg. 
Rep.  24;  Citi/  of.  Mimcy  v.  Hey,  18  Am.  N^.  Rep.  53. 
An  individual  creating  a  nuisance  in  the  city  as  well 
aS'  the  city  authorizing  or  permitting  it  i«  liable  and 
may  be  jointly  held. — 14  Am.  Neg.  Rep.  112.  The  acts 
of  plaintiifi  int  attempting  to  save  his  horse  did  not  con- 
stitute contributory  negligence  or  aiui  intervening  sub- 
sequent cause; — Birmimfgimm  Ry.,  h.  4&  P.  C(h.  v.  HUt- 
toft^.  14a  Ala.  606;  s..  c.  40'  South..  908  j  Liming  v.  III. 
Cent.  Ry.  Co,,.  45  A.  &  E.  R.  R.  Casefr,  582 ;  Stickfwjf  v. 
Towffi  of.  Mandsto^m,  30  Vt  738.  K  was  the  duty  of 
plaintiff  to  have  attempted  tO'  save  his  horse  in  order 
to  render  the  damages  to  defendant  as  little  as  possi- 
bie:_G^.  p.  R,  R.  CcK  v,.  FuUertOfv,  79' Ala.  302;  84  Ala. 
183. 

JloHNs  HI.  JliLi^ER,  and  C.  I).  Powdll.  for  appellee. — 
Unless  the  tort  be  the  proximate  cause  of  the  injury 
complained  ofl  theie  i»  no-  legal  accountability. — Mil- 
waukee R.  R,  Co.  V.  Kellofi,  94  ¥.  S.  469 ;  16  A.  &  E. 
Ency.  of.  Law,  436;  Whautoni's  Neg.  §  75;  Sherman  & 
Redfieldi's  Neg..  §  739.  The  entire  question,  of  proxi- 
msNte  cause  and  intervening,,  independent  agencies-  is 
thoroughly  discussed  in*  the  following  cases>:  W,  Ry.  of 
Alw.  V.  Muiteh,  97  Alai  194;  Decatwr  C,  W.  A  M.  Co.  v. 
Mahaffoy,  128  Ala,  242;.  Thompson  v.  L,  &  N,  R.  R.  Co., 
n  Ala.  500; 

ANDERSON,  J. — ^'To  constitute  actionable  negli- 
genccj.  there  must  be  not  only  causal  connection,  between 
the  negligence  complained  of  and  the  injury  suffered, 
but  the  injury  suffered  must  be  by  a  natural  and  un- 
broken sequence — ^without  intervening  efficient  cause — 
so  that,  but  for  the  negligence  of  the  defendant,  the  in- 
jury would  not  have  occuried.  It  must  not  only  be  a 
cause,  but  it  must  he  the  proximate — that  is,  the  direct 
and  immediate,  efficient — cause  of  the  injury." — West- 
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0rn  R.  R.  v.  M^eh,  97  Ala.  194,  11  »otrtk.  894,  21  K 
B.  A.  316,  38  Am.  St.  Bep.  179;  M.  ^  0.  ^.  R.  v.  Chris- 
tiwt  Co.,  146  Ala.  404,  41  South.  17;  Decatur  Car  Co. 
V.  Mahaffey,  128  Ala.  242,  219  South.  646;  Oooley  on 
Torts,  §  69,  ShermaB  &  Red.  on  Neg.  §  26 ;  Wharton  on 
'Seg.  26.  Each  count  of  the  complaint  charges  negli- 
gence to  the  defendant  for  permitting  an  accumulation 
of  water  in  the  road,  while  the  injuiy  sustained  is  aver- 
red to  have  been  caused  by  the  action  of  the  borse  while 
piaintifr  was  assistinfc  him  to  get  up,  and  which  occur- 
red aifter  plaintiff  hstd  safely  alighted  ffom  the  wagon, 
an*  wa»  the  result  of  a  stibsiequent  iudepewd^ftt  act  of 
the  plaintiff.  The  eases  relietf  upon-  by  the  pFaintiff 
(Birmingham  R.  R.  v.  ffintofi,  reported  in  141  Ala.  606, 
37  South.  635,  and  again  in  40  South.  988,  and  Liming 
V.  in.  Cen.  K.  R..  47  N.  W.  66,  81  Iowa,  246),  do  not 
benefit  his  complaint.  In  each  of  said  cases  the  injuries 
sustained'  were  burns  from  fires  negligently  started  by 
defendants.  Here  the  injury  to  the  plaintiff  was  not 
the  proximate  cause  of  the  defendant's  alleged  n^li- 
gence,  but  was  the  result  of  a  subsequent  intervening 
cause. 

The  trial  court  properly  sustained  the  denwirrers  to 
the  eom^laJBt,  and  the  judgment  is  affirmted*. 

Affl)iPitied% 

Tyson^  C.  J.,  and  Dowdh^l  and  McClellan,  JJ., 
concur.  • 


Western  €iilott  TelegriPaph  Company 
V.  Prevatt. 

Damages  f<>r  Failure  to  Deliver  Telegram. 
(Decided  Feb.  14th,  1907-.    48  So.  Rep.  106.) 

1.  Telegraphs  and  Telephones:  Operation;  Messages;  Relationship; 
Damages;  Mental  Buffering. — ^A  grandson  Is  within  that  near 
relationship  that  will  authorize  a  recovery  for  mental  pain 
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and  anguish  occasioned  by  the  failure  to  deliver  a  message 
stating  that  the  grand  father  was  dying  and  to  come  at  once. 

2.  Same;  Agent  of  Sender;  Stipulation  as  to  Claim  for  Damages. — 

The  sender,  .who  could  neither  read  nor  write,- went  into  the 
telegraph  office  and  procured  one  of.  the  employes  to  write 
a  telegram  for  him  and  sign  his  name  thereto.  The  message 
was  written  on  the  usual  blank  form  and  was  read  back  to 
the  sender.  Held,  the  employe  was  the  agent  of  the  sender  in 
writing  the  message  so  as  to  bind  him  to  a  stipulation  on  the 
form  requiring  the  filing  of  his  claim  for  damages  within  a 
certain  time. 

3.  Same;  Limiting  Liability. — In  the  absence  of  fraud,  one  who 

procures  another .  to  write  a  message  upon  one  of  the  forms 
for  that  purpose  and  sign .  his  name  thereto  without  dissent, 
is  estopped  to. deny  the  binding  force  of  a  notice  on  such 
form  limiting  the  coippany  to  liability  for  damages  to  claims 
presented  within  thirty  days  after  the  message  Is  filed  for 
transmission. 

4.  Same. — Although  the  sender,  who  was  the  agent  of  the  plaintiff 

sendee,  could  not  read  and  write,  and  procured  another  to 
do  80  for  him,  the  plaintiff  sendee,  in  the  absence  of  fraud 
is  bound  by  the  stipulation  limiting  liability  to  damages  on 
claims  filed  within  thirty  days  from  the  day  the  message  was 
filed  for  transmission.* 

Appeal  from  Houston  Circuit  Court. 

Heard  before  Hon.  H.  A.  Peahce; 

Action  by  J.  D.  Prevatt  against  the  Western  Union 
Telegraph  Company.  Judgment  for  plaintiff,  and  de- 
fendant appeals.     Reversed  and  remanded. 

RusHTON  &  Coleman^  and  A.  H?  Arrington,  for  ap- 
pellant.— The  relationship  of  grandson  and  giandfather 
is  not  within  the  degree  for  which  there  can  be  a  recov- 
ary  for  mental  pain,  nor  does  proof  of  such  relationship 
of' itself  raise  a  presumption  of  law  that  mental  pain 
and  anguish  wa« .suffered. — W.  L\.Tel  Co.  n.  ^yerSy'i^l 
Ala.  391;  W.  IJ.  Tel.  Co,  v,  Vroclccr^  135  Ala.  492;  W. 
f/.  TeL  CO,  V.  WilHOtv,  75  S.  W.  4S2;  W.  U.  Tel  Co.  v. 
Htcinhtirger,  54  S.  W.  829;  W.  L\  TeL  Co.  v.  Luck,  41 

5.  W.  469;  IF.  U.  Tel.  Co.  v.  Coffin,  30  S.  W.  298;  W. 
U.  Tel.  Co.  V.  MoMillan.,  30  S.  W.  Rep.  298;  W.  U.  TeL 
Co.  r.  Garrett,  34  S.  W.  649;  W.  U.  TcJ.  Co.  v.  Oibsofi, 
39  S.  W.  Rep.  198;  W.  U.  TeL  Co.  v.  Bromi,  2  L.  R.  A. 
766;  W.  U.  TeL  Co.  v.  Davidson,  54  S.  W.  Rep.  853. 
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PlaintiflF's  agent  bound  the  plaintiff  by  the  stipula- 
tions on  the  telegraph  blank  on  which  the  message  was 
Avritten  that  claim  for  damages  must  be  presented  to 
the  company  within  a  specified  time. — Harris  v.  W.  U. 
T.  Co.,  121  Ala.  523;  W.  U.  T.  Co.  v.  Edmll,  63  Tex. 
688;  W.  U.  T.  Co.  v.  Foster y  64:  Tex.  664;  Tex.  Tel  d 
T.  Co.  V.  Seiders,  29  S.  W.  Rep.  258;  G.  C.  d  8.  F.  Ry. 
V.  Oeer,  24  8.  W.  Rep.  86;  Oiv(m  v.  W.  U.  T.  Co.,  24 
Fed.  Rep.  119;  Stamey  v.  W.  U.  T.  Co.,  18  S.  E,  Rep. 
1008 ;  Carroll  v.  Express  Co.,  16  S.  E.  Rep.  128 ;  Ayers 
V.  W.  U.  T.  Co.,  72  N.  Y.  Supp.  634;  W.  U.  T.  Co.  V. 
kiimms,  69  8.  W.  464;i^"o.  Ex.  Co.  v.  Newby,  36  Go.  635; 
W.  U.  T.  Co.  v.  BuchafUinyS5  Ind.  439;  Clenwnts  v.  W. 
U.  T.  Co.,  137  Mass.  463. 

Chaige  number  nine  was  improperly  refused. — Ed- 
mondson  v.  Anniston  C.  L.  Co,,  128  Ala.  594 ;  Bartuird 
V.  Stato,  88  Ala.  113;  Smith  v.  State^  86  Ala.  30;  Miller 
V.  State,  54  Ala.  155;  Eilwnd  v.  State,  52  Ala.  322;  Bell 
V.  Tray,  35  Ala,  184. 

EsPYY  &  Farmer^  for  appellee. — The  case  of  W.  U. 
Tel.  Co.  V.  Crocker,  135  Ala.  492,  is  conclusive  on  the 
question  of  relationship  which  will  support  recovery 
for  mental  anguish.  See  also  the  case  of  Kirdibanim  v. 
W.  v.  Tel.  Co.,  41  South.  16.  If  we  take  the  version  of 
appellee's  agent  as  to  the  transaction  of  sending  the  tel- 
egram appellant's  agent  did  not-  become  plaintiff's 
agent  so  as  to  bind  him  by  the-  stipulations  as  to  the 
time  when  claims  for  damages  must  be  preferred. — 
Harris  v.  Western  U.  Tel  Co.,  121  Ala.  519.  On  the 
same  authority  the  court  properly  refused  charge  9. 

HARALSON,  J. — 1.  The  defendant,  appellant  here, 
insists  upon  error  on  three  grounds,  which  really 
cover  all  the  points  involved  in  the  appeal.  The  first  of 
these,  as  stated  by  defendant's  counsel,  "Is  the  relation- 
ship of  grandson  and  grandfather,  within  the  degree  for 
which  there  can  be  a  recovery  for  mejital  pain  and  an- 
guish, occasioned  by  failure  to  deliver  a  telegram,  and 
does  proof  of  such  relationship  raise  a  presumption  of 
law  that  mental  pain  and  anguish  were  suffered?" 
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This  qtiestrofi  was  ecwsideped  Tert  fuMy  in  the  recent 
ease  of  the  Western  Union-  Tel/ Co,  v.  Crocker^  135  Ala, 
492^  33  Sotrth.  45^  59  L.  B.  A.  398,  and  decided  in  the 
afflnnatrve.  We  see  tko  teas<m  for  departing  from  that 
det?ision.  Th^  ease  of  Western  Union  Teh  Co,  v.  Ayers, 
131  Ala.  391,  31  S^th.  78,  9©  Am..  St.  Kep.  92,  is  Hot 
opposed,  in  any  respect,  to  the  Crocker  Case.  The^ 
Ayers  Case  was  an  action  by  a  father  «(gaSnst  the  tele- 
graph eoropaliy,  for  the  negligent  failure  to  deliver  ft 
message  sent  by  the  father  of  a  sick  child,  summosiiBg 
his  brother-in-law,  to  the  child's  bedside,  which  message 
the  sendee,  the  nncle  of  the  child,  did  not  teceiv^  till  too 
late  to  jeach  the  child  before  its  dedth.  The  father 
sought  damages  for  his  mental  angnish  and  suffering 
on  account  of  the  absence  of  his  brother-in-law,  and  it 
was  held  that  the  relaltio«ship  between  the  sender  and 
sendee  was  too  remote  to  authorize  dairiag^s  in  favor 
of  the  fofrmer. 

2.  It  is  insisted,  that  Mrs.  Cason,  a  clerk  iH  the  office 
of  the  telegraph  company  at  Dothan, '  became,  on  ac- 
count of  what  occurred  between  her  and  B.  L.  Prevatt, 
the  agent  of  the  latter  in  and  about  the  sending  of  the 
message,  so  as  to  hind  him,  B.  L.  Prevatt,.  to  a  stipula- 
tion on  the  back  of  the  telegraph  blank  on  which  the 
mesp^age  wm  written^  that  claim  for  damages  must  he 
presented  within  a  specifted  time. 

The  evidence  of  B.  L.  Prevatt  was,  that  the  grand- 
father of  the  plaintiff  was  sick  in  Dothan^  in  the  early 
part  of  November,  1963,.  when  plaintiff  decided  to  leave 
that  town,  to  go  to  Enterprise;  that  ofi  leaving  he  re^ 
quested  hU  brother,  B.  L.  Prevatt  of  Dothan,  to  tele- 
graph to  him  at  Entei prise,  in  the  event  his  grand- 
father shonld  get  worse,  aiid  that  said  B.  L.  Prevatt 
agreed  to  do  so;  that  on  November  3rdy  the  witness  went 
ia  the  telegraph  office,  and  told  the  lady  clerk,  ^ho  was 
Mrs.  Cajson.  that  he  wished  to  send  a  message  to  his 
brother,  J.  T>.  Prevatt,  at  Enterprise,  telling  him  that 
his  grandfather  was  not  expected  to  live  and  to  come 
home. 

He  further  testified  that  he  was  the  agent  for  his 
brother,  J.  D.  Prevatt,  for  this  purpose,  could  neither 
read  nor  write,  and  requested  Mrs.  Cason  to  send  the 
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OQbeauaage  for  <bim,  £of  wbich  he  psdd  hew  25  eeniM;  that 
he  dictalied  the  ma^ssige^  and  the  deck  ;wrote  it  down, 
0iid  after  «he  had  wiitten  it,  ^he  read  it  b^ck  to  him, 
and  thereupon,  after  paying  the  charge, iim  left  the  of- 
fice. 

The  message  was  aa  follows : 

"Dothan,  Alatema,  11-3— '06. 
^^Rev.  J.  D.  Preyatt,  Enterpriae,  Ala. 

"Your  Cather  is  not  expected  to  Jive.    Conje  at  ooce. 

"B.  I^  Prevatt'' 

It  waa  further  shown  that  on  the  back  of  the  tele- 
gram were  a  numbej'  of  conditions^  and  among  them> 
that  ^'the  company, will  not  be  liable  for  damages  or 
statutory  penaltiea  in  any  caae,  wheie  the  c}aim  i«  not 
presented  in  writing  within  thirty  days  affc^  the  mes- 
sage is  filed  with  the  company  for  transmission."  Pe 
further  testified  that  he  did  not  see  defendant's  .clerk 
•writ^  the  message  on  the  telegraph  blank ;  that  he  could 
not  say  that  she  did  or  did  not  writ^  it,  and  that  he  did 
net  know  that  she  did  any  writing  while  he  was  in  the 
d&AiB-;  that  he  had  neither  notice  of  the  n^le  of  the  com- 
pany in  respect  to  presenting  claims  for  damages,  nor 
of  the  stipulatLan  on  the  back  of  the  printed  form,  about 
which  he  knew  nothing,  as  be  did  not  see  the  form,  nor 
was  he  told  what  was  on  its  back. 

Mrs.  Cason  testified  for  defendant,  "that  gbe  was  at 
the  time,  clerk  in  the  telegraph  ofll^e  at  Pothan ;  that 
Bbont  10  o'clock  p.  m.,  B.  L.  Preyatt  came  into  the  of- 
fice and  said  he  desired  to  scQd  a  telegram  to  his 
brother  at  Enterprise;  that  he  could  neither  read  or 
write,  and  that  he  wanted  witness  to  write  and  send 
the  message  (or  him;  that  she  wrote  the  message  on  a 
blank  provided  for  the  purpose  by  the  telegraph  com- 
pany ;  that  he  dictated  the  message  to  her  as  she  wrote 
it  on  the  blank  and  that  after  she  wrote  it,  she  read  it 
back  to  him;  that  thereupon  he  paid  the  charge,  25 
cents,  for  the  transmission  and  left  the  olBSce ;  that  the 
message  was  written  on  a  blank  of  the  company ;  ♦  ♦  ♦ 
that  on  the  back  of  the  blank,  upon  which  the  message 
was  written  was  the  printed  luje  of  the  company,"  as 
set  out  above. 
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It  WM  shown  that  plaintiff  presented  no  claim  to  the 
telegraph  company,  in  writing,  within  thirty  days  after 
the  message  was  filed  with  the  company,  nor  was  any 
claim  filed  uli til  this  suit  was  brought. 

That  Mrs.  Cason  in  writing  the  message  notwith- 
standing she  was  the  agent  of  the  company,  was  acting 
for  and  on  behalf  of  the  sender,  cannot  well  be  denied. 
In  the  preparation  of  the  message,  she  was  acting  as 
the  agent  of  the  sender.  While  she  was  the  agent  of 
the  company  to  receive  and  forward  messages,  she  was 
not  such  agent  to  write  messages  for  others.  When 
specially  requested  by  the  plaintiflf  to  do  this  work  for 
him,  she  was  as  much  his  agent,, as  if  he  had  been  a 
stranger  to  her.  When  one  writes  a  message  upon  one 
of  thei^  blanks,  or  procures  another  as  his  agent  to 
write  it  for  him,  and  signs  the  same,  or  procures  his 
agent  to  sign  his  name  to  it,  without  dissent,  he  will, 
in  the  absence  of  fraud  be  estopped  from  denying  the 
binding  force  of  such  regulations  on  the  message  as  to 
which  we  have  referred,  notwithstanding  he  did  not 
read  them.  He  will  not  be  permitted  to  show  that  he 
did  not  read  or-  understand  the  conditions. contained  in 
the  printed  [regulations. — Western  Undan  Tel.  Oo.  v. 
EdsaU,  63'  Tex.  668,  citing  Gray's  Communications  by 
Telegraph,  52,  note  2;  White  v.  .Western  Union  Tel. 
Co..  14  Fed.  720,  722,  notes  "n"  and  "v." 

There  was  no  conflict  in  tlie  evidence  as  to  the  agency 
of  Mrs.  Cason  for  the  sender  in  writing  the  message. 
The  question  whether  the  rule  was  reasonable  is  not 
raised  in  this  case,  since  issue  was  taken  on  defendant's 
pleas,  which  involved  the  rule  as  a  defense. 

The  fact  that  the  plaintiff's  agent  could  neither  lead 
nor  write,  is  of  no  consequence  in  this  case.  If  one  who 
cannot  read  or  write,  executes  an  instrument,  without 
asking  to  have  it  read  to  him,  the  legal  effect  of  his  sig- 
nature, or  execution  of  the  instrument,  cannot  be  avoid- 
ed by  sliowing  his  ig:norance  of  its  contents,  in  the  ab- 
sence of  some  fraud,  deceit,  or  misrepresentation  hav- 
ing: been  practiced  upon  him,— Burrov^hs  v.  "^Paeific 
Ouano  Co.,  81  Ala.  258,  1  South.  212;  Goetter,  Weil  d 
Co.  r.  Pickett.  61  Ala.  387;  Campbell  v.   Larmore,   84 
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Ala.;500,  4  South.  593;  Bank  t>.  Wehh,  108  Ala.  137,  19 
South.  14. 

The  evidence  is  clear  and  undisputed  that  no  deceit, 
fraud  or  misrepresentation  was  practiced  on  the  plain- 
tiff by  the  clerk,  Mrs.  Cason,  who  wrote  the  message  for 
.him  as  his  agent. 

Under  the  undisputed  evidence,  the  general  charge  as 
requested  by  the  defendant  should  have  been  given.  It 
is  unncessary  to  notice  other  assignments  of  error. 

Reversed  and  remanded. 

Tyson^  C.  J.,  and  Simpson  and  Dbnson,  JJ.,  concur. 


Western  Union  Tel.  Co.  v.  Heathcoat. 

Damages  for  Failure  to  Transmit  Message. 
(Decided  Feb.  14th,  1907.    43  So.  Rep.  117.) 

1.  Pleadings;   Stating   Conclusions. — ^A   replication   stating   merely 

that  defendant  waived  a  provision  of  the  contract,  without 
stating  facts  showing  such  waiver,  Is  bad  as  stating  a  con- 
clusion. 

2.  Same;  Aider  hy  Pleadings  not  in  the  Record, — Reliance  can  not 

be  had  upon  pleadings  to  which  demurrer  has  been  sustained, 
and  which  was»  therefore,  out  of  record,  to  sustain  other  plead- 
ing that  refers  for  Its  facts  to  the  pleading  out  of  the  record. 

3.  Appeal;  Presumptions;  Overruling  Demurrer, — It  cannot  be  pre- 

sumed that  pleading  would  have  been  amended  had  demurrer 
been  sustained  thereto,  hence  it  is  not  harmless  error  to  over- 
rule a  demurrer  which  states  that  the  pleading  mererly  states 
a  conclusion. 

4.  Telegraphs;   Acceptance   of  Message    for   Transmission;    Condi- 

tions; Waiver. — ^The  Company  may  waive  the  condition  in  the 
contract  under  which  it  sends  a  message  that  it  will  not  be 
liable  for  damages  growing  up  out  of  a  failure  on  its  part 
unless  the  claim  is  presented  within  sixty  days  after  the  filing 
of  the  message  for  transmission. 

5.  Same. — The  waiver  of  th^  conditions  that  the  company  will  not 

be  liable  for  damages  growing  rxp  out  6t  its  failure  to  trans- 
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mit  .«t  message  mlea  the  claixo  is  preseiUed  in  writing  within 
sixty  days,  may  rest  in  parol. 

6.  Princijial  and  Agent;  Power  of  Aijent;  Undisclo8€d  Limitation 

on, — A  waiver  by  the  head  man  and  general  manager  of  its 
local  office  of  the  conditions  in  the  contract  that  the  company 
will  not  be  liable  unless  a  written  claim  for  damages  is  pre- 
sented within  sixty  days,  is  binding  on  the  company,  in  the 
absence  of  knowledge  on  the  part  of  the  person  having  the 
claim  of  a  limitation  upon  the  authority  of  such  officer  or 
agent  imposed  by  the  company. 

7.  Telegraphs;  Failure  to  Deliver  Measag^;  Actions;  Parties,— Vn- 

less  the  person  delivering  the  message  for  transmission  acts 
for  or  on  behalf  of  the  person  to  whom  it  is  addressed,  such, 
person  is  not  a  party  to  the  contract  for  transmission  and 
delivery  of  the  message  so  as  to  be  entitled  to  maintain  an 
action  for  its  breach. 
8-  Evidence;  Conclusion  of  Witness. — ^The  sender  of  a  telegram 
may  not  testify  that  he  delivered  it  to  the  company  for  the 
benedt  of  the  addressee,  it  being  a  oonolusion. 

9.  Same. — It  is  not  a  conclusion,  and  therefore  not  objectionable, 

whether  one,  if  a  telegram  had  been  delivered  at  a  certain 
time,  could  have  reached  a  certain  place  by  a  fixed  time. 

10.  Principal  and  Agent;  Evidence  of  Agetwy;  Testimony  of  Agent. 

— One  sending  a  telegram  cannot  prove  by  his  testimony  show- 
ing that  be  delivered  the  mesaage  tor  the  benefit  of  the  ail- 
dressee,  that  be  acted  as  agent  of  the  t/Mraasee. 

11.  Telegraphs;  Failure  to  Deliver  Uess/age;  Damages;  Mental  Suf- 

fering.— ^The  relation  of  brother  and  sister  is  sueb  aa  to  an- 
.  thorize  recovery  for  mental  su4!ering  for  failure  to  detivar 
telegram. 
\2.  Principal  an4  Agent;  Evident  of  Agemry^^Wo^  tlie  purpose  of 
sbowtog  the  authority  ot  F.  to  present  plaintiff's  claim  to  de- 
fendant for  damagea,  it  ia  competent  to  show  that  pinintlff 
placed  her  claim  In  the  ban<)a  of  F.  for  coliectipn.  and  that 
F.  orally  presented  the  claim. 

Appeal  from  Jefferson  Circuit  Court. 

Heard  before  Hon.  A.  A.  Coleman. 

Action  by  Movie  Heathcott  against  the  Western 
Union  Telegraph  Company.  Judgment  for  plaintiff. 
Defendant  appeals.    Reversed  and  remanded. 

The  plaintiff  filed  replications  3  and  4;  but,  as  de- 
murrer was  sustained  to  replication  3,  and  it  is  not 
«bi>wn  to  have  been  amended,  it  is  not  necessary  ro  here 
set  it  out.     Replication  4  was  as  follows:     "Plaintiff, 
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for  replication  to  the  third  plea  of  defendant,  sets  down 
and  assign*  the  following:  The  defendant,  by  and 
through  its  agents,  waived  the  terms  alleged  to  be  on 
the  back  of  the  message  blank  reqiairing  plaintiff  to 
present  her  claim  in  writing  within  60  days  after  said 
message  was  filed  with  defendant  for  transmission,  as 
in  described  in  said  plea."  To  this  replication  several 
gionnds  of  demurrer  were  interposed,  one  of  which  is 
as  follows :  "The  replication  allies  that  the  regulation 
or  term  set  up  in  the  third  plea  was  waived,  and  does 
not  allege  or  show  facts  to  establish  a  waiver,  and  the 
averment  of  the  replication  as  to  waiver  is  the  conclu- 
sion of  the  pleader."  The  teJegram  alleged  to  have  been 
sent  and  not  delivered  was  of  date  June  28,  1904.  Th^ 
first  Avritten  presentation  of  demand  for  payment  was 
on  September  9,  ld04.  It  w^as  shown,  howevei,  by  a 
witness  for  the  plaintiff,  tliat  he  spoke  to  Mr.  Williams 
coBceming  this  claim  within  90  days  after  the  sending 
of  the  message,  and  that  Mr.  TVUliams  stated  to  him 
that  he  would  tn^e  the  matter  up  for  investigation,  and, 
if  he  found  the  fa<?ts  i:o  be  as  stated,  woifld  try  and 
mafce  a  -settlement  of  the  same — wooiW  make  'him  the 
very  l>est  proposition  h«e  could.  Witness,  who  was  tiie 
attorney  of  plaintiff,  stated  that  fee  «a:w  Williains  se*<r- 
eral  times  after  tMs,  and  before  writing  the  letter  above 
refeired  to,  and  thaft  he  asked  him  about  this  daim,  and 
that  Williams  replied  that  be  was  invest^ting  it  with 
a  vie^^  t*o  i^^ettting  the  claim,  but  that  he  needed  more 
time  for  investigation.  All  this,  however,  was  denied 
by  Williams.  The  other  facts  and  objectiotis  to  testi- 
mony sufficiently  appear  from  the  opinion. 

The  defendant  requested  the  following  charges,  which 
the  court  refused:  (1)  General  affirmative  charge. 
('2)  Affirmative  chaige  as  to  count  1.  (3)  "I  charge 
you  that  under  the  evidence  in  tliis  case  you  cannot  find 
that  the  rule  or  r^rnlation  set  up  in  the  third  plea  of 
the  drfendant  was  waived  by  the  defendant."  (4)  "The 
court  -charges  the  jury  that  conversations  had  with  Wil- 
liams A^ithin  60  days  were  not  in  compliance  w^ith  tlie 
rules  set  up  in  the  third  plea,  and  not  a  sufficient  an- 
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gwer  thereto."  (5)  "The  court  charges  the  jury  there 
is  no  evidence  in  this  case  that  Williams  had  authority 
to  waive  said  rule  requiring  a  claim  in  writing  to  be 
filed  with  the  company  within  60  days  as  set  up  in  de- 
fendant's said  plea:"  (6)  "I  charge  you  that,  although 
you  may  believe  from  the  evidence  that  Mr.  Fort,  rep- 
resenting the  plaintiff,  and  defendant's  manager,  Wil- 
liams, had  some  conversation  in  leference  to  the  failure 
to  deliver  the  message  sued  on  prior  to  the  presentation 
of  the  claim  in  writing  on  September  9th,  yet  such  con- 
versation was  not  a  waiver  of  the  rule  or  regulation  set 
up  in  defendant's  third  plea." 

There  was  judgment  for  the  plaintiff  in  the  sum  of 
11,500. 

George  H.  Fearrons,  and  Campbell  &  Walker,  for 
appellant. — Demurrers  should  have  been  sustained  to 
the  4th  replication.— Sec.  2301,  Code  1896;  L.  dt  N.  R, 
R.  Co.  V.  Mothershed,  110  Ala.  156 ;  Reid  v,  Na.^h,  23 
Ala.  738;  Mabry  v.  Herndon,  8  Ala,  863;  McKeagg  v. 
Callahan,  13  Ala.  823;  hisura/nce  Co,  v.  Parkes,  39 
South.  204 ;  M amasses  v,  Henley,  96  Ala  454 ;  M.  <£  O.  /?. 
R.  Co.  V.  Sears,  13  South.  917;  18  Enc.  P.  &  P.  663.  The 
objection  to  question  to  Jones  should  have  been  sus- 
tained.— Telegraph  Co,  t\  Admr,  115  Ala.  441.  Objec- 
tion should  have  been  sustained  to  the  question  as  to 
whether  or  not  plaintiff  would  have  been  able  to  come 
to  Birmingham  to  have  seen  her  brother  had  she  re- 
ceived the  telegram. — Telegram  Co.  v.  Merrill^  39 
South.  121.  Plaintiff  should  not  have  been  permitted 
to  tostifv  that  she  suffered  mental  pain  and  anguish. — 
Western  r.  Tel.  Co.  p.  Haley,  39  South.  386;  W.  U.  Tel 
Co.  r.  Merrill ,  supra.  The  facts  do  not  show  a  waiver 
on  the  part  of  defendant  of  the  condition  requiring  the 
claim  to  be  put  in  writing  and  submitted  to  the  com- 
panv  within  a  given  time. — Harris  v.  Telegraph  Co., 
121 'Ala.  521;  W.  C.  Tel.  Co.  v.  Dougherty,  26  Am.  St 
Kep.  33 ;  Tel.  Co.  r.  Yopst.  11  N.  E.  16 ;  27  A.  &  E.  Ency. 
of  Law,  p.  1049  and  cases  cited.  Defendant  should 
have  been  granted  a  new  trial. 
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William  E.  Foet,  for  appellee. — There  was  no 
formal  adjudication  as  to  the  demurrer  to  the  replica- 
tion to  plea  4.-^Carter  v.  Long,  125  Ala..  280;  WUliamis 
V.  Coom  Co.^  138  Ala.  673;  Crmoford  v,  Crawford,  119 
Ala.  34;  Jasper  Merc.  Co.  v.  0' Rear,  112  Ala.  247;  Mo- 
Donald  v.  Ry.  Co.^  26  South.  165.  In  any  event  the  de- 
murrers were  general. — Coican  v.  Motley,  125  Ala.  369 ; 
Moore  v.  Hevneke,  119  Ala.  634.  The  defendant  had  the 
benefit  of  all  the  evidence  that  could  have  been  intro- 
duced under  the  replication  and  plea  and  the  court's 
action  w^as  harmless. — Payne  v.  CroAoford,  102  Ala, 
297  'and  cases  cited.  The  court  did  not  err  in  its  ad- 
mission of  Jones'  testimony.  At  most  it  was  irrelevant 
and  the  judgment  was  supported  by  the  other  evidence, 
— Blachweil  v.  Hamilton,  47  Ala.  470;  Dowling  v. 
Blaekmmi,  70  Ala.  303.  In  any  event  the  question 
called  for  a  shorthand  rendering  of  facte  and  not  con- 
clusions.— Railroad  Co,  v.  McLendon,  63  Ala.  266. 
Plaintiff  was  properly  permitted  to  state  that  had  she 
received  the  telegiam  she  could  and  would  have  come 
to  Birmingham  to  see  her  brother  before  his  death. — 
Briffht  V.  TV.  L^  Tel  Go,,  132  N.  C.  326.  The  evidence 
w^as  sufficient  to  establish  a  waiver  of  the  conditions  as 
to  the  presentation  of  the  claim  in  writing  within  a 
given  time.— 1V\  U.  Tel.  Co,  v.  Cwnnhigham,  14  South. 
580;  W.  V.  Tel.  Co.  v.  Crumpton,  36  South.  519;  Wheel- 
er V.  McOuire,  86  Ala.  398 ;  Oo^w  Co.  v..  Stokes,  7S  Ala. 
372;  W.  U.  Tel.  Co.  p.  Way,  SS  Ala.  542;  Brigham  v. 
Carlyle.  78  Ala.  243;  Andrews  t\  Tucker,  127  Ala.  603; 
U.  S,  L.  Ins.  Co.  V.  Less€^%  126  Ala.  568;  Ga.  Home  Ins. 
Co.  V.  Allen,  128  Ala.  451;  Tabor  v.  Royal  Ins.  Co.,  124 
Ala.  681.  The  following  authorities  in  other  states 
cover  the  precise  points  raised  by  appellant  as  to 
whether  or  not  an  oral  presentation  of  a  claim  within 
the  sixty  days  is  a  waiver  of  the  condiitons  requiring  a 
written "^claim  to  be  filed. — Hayes  v,  W.  TJ..Tel.  To. ,^48 
S:  E.  608;  Hill  v.  Tel.  Co.,  85  Ga.  425;  W.  U.  Tel.  Co, 
V,  Stratemeier,  32  N.  E.  871;  Copcland  v.  Ins,  Co.,  43 
S.  C.  26;  III,  Ce^}t.  Ry.  Co.  t\  Bogard,  27  South.  879; 
Wahash  Ry.  v.  Brmrn,  39  N.  E.  273. 
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DENSON,  J, — The  complaint  contained  two  cotmts, 
but  the  court  charged  affirmatively  in  favor  of  defend- 
ant in  respect  to  the  second  count.  The  first  count  is 
ex  contractu,  and  claims  damages  for  the  breach  of  a 
contract  to  deliver  a  message,  which,  it  is  alleged,  was 
given  to  the  defendant  in  Birmingham,  Ala.,  to  be 
transmitted  by  electricity  to  Chattanooga,  Tenn.,  and 
there  to  be  delivered  to  the  plaintiff. 

The  general  issue  was  pleaded,  and  also  a  special 
plea  numbered  3.  The  special  plea  sets  up  in  defense 
of  the  action  a  clause  or  condition  in  the  contract  in 
these  words:  '*The  company  will  not  be  liable  for  dam- 
ages or  statutory  penalties  in  any  case  where  the  claim 
is  not  presented  in  writing  within  60  days  after  the 
message  i's  filed  with 'the  company  for  transmi«3ion." 
It  is  averred  in  the  plea  that  no  claim  for  damages  was 
presented  in  writing  within  60  days  after  said  message 
was  filed  for  transmission.  The  validity  of  such  a  stip- 
ulation  in  contracts  of  the  kind  declared  on  is  no  longer 
open  to  question  in  this  jurisdiction. — Harris  v.  West- 
ern Union  Tel  Co.,  121  Ala.  519,  25  South.  9-10,  77  Am. 
•St.  Hep.  70.  See,  also,  Hill  v.  Western  Union  Tel.  Co., 
85  Ga.  425,  11  8.  E.  874,  21  Am.  St.  Rep.  166,  where  the 
cases  are  collected. 

The  plaintiff^s  demurrer  to  plea  3  having  been  over- 
ruled, she  filed  two  special  replications  to  the  plea, 
numbered  3  and  4.  A  demurrer  was  Sustained  to  No. 
3  and  overruled  to  No.  4.  It  will  be  observed  that  re- 
plication 4  merely  states  that  the  defendant,  through 
its  agents,  waived  the  terms  of  the  contract  requiring 
the  plaintiff  to  present  her  claim  in  writing  within  '60 
days.  Manifestly  this  is  no  more  than  a  bare  conclusion 
of  the  pleader.  Pleas  and  replications,  to  be  safe  from 
demurrer,  should  contain  a  succinct  statement  of  the 
facts  relied  upon  as  a  defense  or  answer  to  a  defense. 
The  facts,  then,  relied  on  by  the  plaintiff  as  constitut- 
ing a  waiver,  should  have  been  succinctly  stated  in  re- 
plication 4,  so  that  the  court  could  have  determined 
whether  or  not  they  constituted  a  waiver.  Ground  *C 
of  the  demurrer  points  out  the  defect.  The  demurrer 
to  the  replication  should  have  been  sustained. — 1  Chit- 
tv  on  Pleading  (1855)  *603;  Torbert  v.  Wilson^  I  Stew. 
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&  P.  200 ;  Otf^en  v.  Hander^on,  7  Ala.  641 ;  Phoenix  In: 
mrcunce  Co.  v,  Moog,  7  Ala.  301,  56  Am.  Rep.  31;  T.  (7., 
d  R.  R.  Co.  V.  Henuhm,  lOa  Ala.  451,  14  South.  287; 
Mabry  v.  Hemdon,  8  Ala.  863;  Hardy  r.  Branch  Bank 
of  Montgomery^  15  Ala.  722;  Phinney  v.  Insiwmtce  Co., 
(CO  67  Fed.  493;  18  Ency.  of  PI.'  &  Pr.  663. 

But  the  plaintiff  (appellee)  insists  that,  if  the  court 
erred  in  overruling  the  demurrer  to  the  replication,  the 
error  worked  no  injury  to  the  defendant,  because,  first, 
she  says  that  the  facts  proved  under  replication  4  were 
the  same  as  those  set  out  in  replication  3,  and  therefore 
the  defendant  had  notice  of  the  facts  that  plaintiff  in- 
tended to  rely  on.  A  demurrer  having  been  su»stained 
to  replication  3,  it  was  out  of  the  record,  and  the  de- 
fendant was  not  re<iuired  to  look  to  it  for  any  purpose. 
Next  it  is  insisted  that  the  defendant  was  permitted  to 
meet,  and  did  meet,  the  facts  proven  under  replication 
4  by  testimony  in  denial  thereof,  and  therefore  that 
the  defendant  cannot,  upon  appeal,  complain  of  the  im- 
perfectness  of  the  replication.  The  answer  to  this  in- 
sistence is  that,  had  the  demurrer  been  sustained  to  the 
fourth  replication,  the  plaintiff  could  not  have  offered 
evidence  of  the  waiver  at  all  without  first  amending  the 
replicatiou,  and  we  cannot  indulge  the  presumption 
that  she  would  have  amended  it.  The  cases  cited  in 
support  of  the  insistence,  and  which  apply  the  doctrine 
of  error  without  injury,  where  a  demurrer  to  a  special 
plea  has  been  sustained,  and  the  defendant  either  had 
or  could  have  had,  under  the  general  issue  benefit  of  the 
matter  set  up  in  the  special  plea,  are  not  applicable. 
The  facts  of  the  case  of  Paj/^ne  r.  Crawford,  102  Ala. 
387,  14  South.  854,  prevent  it  from  being  authority  for 
plaintiff^s  insistence.  In  that  case  there  were  many 
special  replicaticms  to  the  defendant's  special  plea.  De- 
murrers to  the  replications  were  overruled.  The  court 
held  that  the  fourth  replication  set  up  a  good  reply, 
that  the  reply  made  by  the  sixth  and  tenth  replications 
was  not  good,  but  the  demurrer  to  them,  being  general, 
was  properly  overruled;  also  that  the  evidence  offered 
was  competent  and  properly  admitted  under  the  fourth 
replication,  and  therefore  no  injury  resulted  to  defend- 
ant by  the  demurrer  being  overruled.    The  error  in  over- 
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ruling  the  demurrer  to    the    fourth    replication    must 
work  a  reversal  of  the  judgment  of  the  circuit  court. 

Tlnrr;  are  many  other  assignments  of  error,  and 
as  the  cause  must  go  back  for  another  trial,  we  shall 
notice  those  which  seem  to  be  important.  -'While  the 
defendant  was  entitled  to  have  the  claim  for  damages 
presented  in  writing  within  60  days  after  the  message 
was  delivered  for  transmission,  we  think  there  is  no 
doubt  that  the  right  is  a  limitation  for  the  benefit  of 
the  defendant,  is  of  its  own  creation,  and  may  be  waived 
by  it,  and  the  waiver  may  rest  in  parol. — 27  Am.  & 
Eng.  Encv.  Law  (2d  Ed*)  p.  1049;  Hill  v.  Western 
Uhioti  Tel  Co..  85  Ga.  425,  11  S.  E.  874,  21  Am.  St 
Rep.  166;  1  Elliott  on  Ev.  §  696.  It  may  be  that  an 
oral  promise  of  a  general  agent  or  a  manager  of  a  tel- 
egraph company  to  look  into  the  claim  it  not  a  waiver 
of  the  condition  requiring  the  claim  to  be  in  writing. 
This  point,  however,  we  do  not  decide. — Massengale  v. 
Western  Union  Tel.  Co.;  17  Mo.  App.  257;  Albers  v. 
Western  UnioTi,  66  N.  W.  1040,  98  Iowa,  51;  Western 
Union  v.  Yopst,  (Ind.)  11  N.  E.  16.  In  the  case  at  bar 
we  think  the  evidence  offered  by  the  plaintiff  on  the 
subject  of  a  waiver  goes  further  than  a  mere  promise 
to  look  into  the  matter,  and  makes  the  question  of 
waiver  vel  non  one  to  be  determined  by  the  jury. 
"  Another  insistence  of  the  appellant  is  that  the  agent 
at  Birmingham  (Williams),  to  whom  it  is  claimed  by 
plaintiflf  the  oral  claim  for  damages  was  presented, 
had  no  authority  to  waive  presentation  of  the  claim 
in  writing.  Williams  testified  he  had  no  authority  to 
waive  any  of  the  rules  or  regulations  on  the  back  of  the 
blanks,  and  that  he  had  no  authority  to  change  any  of 
the  rules  of  the  compatiy.  But  he  also  testified  that  he 
was  at  the  time  geneial  manager  of  defendant's  local 
office  at  Birmingham,  and  head  man  there,  and  in 
charge  of  the  company's  business  there.  Notwitlistand- 
ing  the  testimony  of  the  agent  that  he  was  without  au- 
thority, he  was  a  general  agent.  It  was  his  duty  to 
transact  generally  the  telegraphic  busines^i  at  Birming- 
ham. There  is  no  evidence  tending  to  show  that  plain- 
tiff, or  her  agent  who  was  repiej^-enting  her,  knew  of 
any  limitation  imposed  by  the  defendant  upon  the  au- 
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thority  of  Williams.  If  the  jury  should  find  from  the 
evidence  there  was  a  waiver  of  the  claim,  the  defend- 
ant would  be  bound  by  his  acts  in  this  respect. — 
Western  Vnion  Tel,  Co,  i\  Cunningham ^  99  Ala,  314, 
14  South.  579;  Syndicate  Insurance  Co.  v,  Catchings, 
104  Ala.  176,  16  South.  46;  M^estern  Union  Teh  Co.  v. 
BlancharcU  68  Ga.  299,  45  Am.  Rep.  480;  Hill.  v. 
Western  Union,  85  Ga.  425,  11  S.  E.  874,  21  Am.  St. 
Rep.  166;  27  Am.  &  Eng.  Ency.  Law  (2d  Ed.)  1048, 
and  cases  collected  in  note  13.  From  these  considera- 
tions, it  follows  that  the  \^Titten  instructions  refused 
to  the  defendant  were  properly  refused. 

The  plaintiff  is  the  sendee  of  the  message,  and  it  is 
averred  in  the  complaint  that  the  sender,  in  sending  it, 
acted  as  the  agent  of  and  for  the  benefit  of  the  plain- 
tiff. Thus  by  the  averments  the  plaintiff  is  made  a 
party  to  the  contract.  Without  this  relationship  of 
party  to  the  contract,  the  action  could  not  be  sustained 
bv  the  plaintiff  for  the  breach  of  it. — Western  Union 
Tel.  Co,  V.  Adair,  115  Ala.  441,  22  South.  73;  Manker 
V.  Western  Union,  137  Ala.  292,  34  South.  839.  It  was 
important,  then,  that  the  plaintiff  should  show  the  re- 
lationship. Manifestly  for  the  purpose  of  showing  the 
relationship  referred  to,  counsel  for  the  plaintiff  asked 
her  witness,  C.  B.  Jones,  the  sender  of  the  telegram, 
this  question:  "Did  you  deliver  this  message  for  the 
benefit  oi  Movie  Heathcoat?^'  Clearly  thfe  question 
called  for  the  conclusion  of  the  witness,  and  the  objec- 
tion to  it  should  have  been  sustained. — Minniece  v. 
Jeter,  65  Ala.  222.  Furthermore,  the  fact  as  to  whether 
the  witness  acted  as  agent  for  the  plaintiff  in  sending 
the  message  cannot  be  proved  in  this  way. 

The  question  propounded  to  the  plaintiff,  "If  you  had 
received  such  a  telegram  between  the  28th  day  of  June 
and  the  13th  day  of  July,  1904,  would  you  have  been 
able  to  come  to  Birmingham  to  see  your  brother,  and 
could  you  have  come?"  calls  for  testimony  that  is  lele- 
vant  and  material.  It  does  not  call  for  a  conclusion  of 
the  witne.^s,  but  a  shorthand  rendering  of  facts.  Nor 
does  the  question  call  for  "a  mental  operation."  So  it 
was  not  subject  to  anv  ground  of  the  objection  made  to 
it. 
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In  this  action^  on  proper  proof,  damages  for  mental 
pain  and  suffering  are  recoverable. — Western  Union  v. 
Ai/ers,  131  Ala.  391,  31  South.  78,  90  Am.  St.  Hep.  92; 
Western  Unw^ti  v,  Haley,  143  Ala.  586,  39  South.  386; 
Western  Union  v.  Merrill,  144  Ala.  618,  39  South.  121. 
It  was  competent  for  the  plaintiff  to  testify  that  she 
suffered  mental  pain  and  anguish.  At  least,  the  objec- 
tions to  the  quetstion  calling  for  such  evidence  are  not 
tenable. — Echlos  v.  Bates,  26  Ala,  656;  Birmingham 
Ry.  Go.  V.  Hale,  90  Ala.  8,  8  South.  142,  24  Am.  St. 
Bep.  748. 

It  was  necessary  to  show  Foit's  authority  to  repre- 
sent plaintiff  in  presenting  the  claim  for  damages. 
Therefore  the  court  committed  no  error  in  allowing 
plaintiff  to  prove  that  she  placed  her  claim  for  damages 
with  an  attorney,  Mr.  Fort.  Foit  subsequently  testi- 
fied that  he  made  an  oral  presentation  of  the  claim. 

The  remaining  assignments  of  error  which  relate  to 
rulings  of  the  court  on  the  admissibility  of  evidence  are 
disposed  of  and  shown  to  be  untenable  by  what  we  have 
said  in  respect  of  the  question  of  waiver. 

It  is  unnecessary  to  consider  the  assignment  of  erior 
with  respect  to  the  refusal  of  the  court  to  grant  a  new 
trial.  For  the  errors  pointed  out,  the  judgment  of  the 
circuit  court  is  reversed,,  and  the  cause  is  remanded. 

Reversed  and  lemanded. 

Tyson^  r.  J.,  and  Hahalson  and  Simpson^  J  J.,  con- 
cur. 


Foster   v.   The  State,  ex  rel. 
Stanford  et  al. 

Quo  Warra^ito, 

(Decided  March  2nd,  1907.  43  So.  R^.  179.) 

Judges;  Appointment;  Electiofu—A  Judge  of  probate  was  appointed 
by  the  Governor  to  fill  a  vacancy  occurring  l^  death  of  «a- 
cumbent  on  May  6th,  1906.    Held,  that  under  the  constitution. 
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and  the  rule  of  excluding  the  one  day  and  including,  the  other, 
the  appointment  was  made  more  than  six  months  prior  to 
the  election,  and  the  vacancy  was  properly  filled  by  election 
at  the  general  election. 

Appeal  from  Wilcox  Circuit  Court. 

Heard  before  Hon.  B.  M.  Miller. 

Quo  warranto  by  the  state,  on  the  relation  of  J.  N. 
Stanford  und  others,  to  try  the  title  of  J.  F.  Foste/  lo 
the  office  of  probate  judge  of  Wilcox  county.  From  a 
judgment  ousting  lespondent,  he  appeals.    Affirmed. 

The  probate  judge  of  Wilcox  county  died  May  6, 
1906,  and  Fester  was  appointed  in  his  stead.  The  gen- 
eral election  for  state  and  county  officers  next  after  the 
death  of  the  probate  judge  came  on  November  6,  1906. 
This  election  was  not  held  for  the  election  of  probate 
judges;  they  holding  on  until  the  general  election  in 
the  year  1910.  Standford  and  Foster  ran  in  the  pri- 
maries. Standford,  receiving  the  higher  vote,  was  de- 
clared the  nominee,  and  at  the  general  election  held  on 
November  6,  1906,  was  voted  for  and  elected  x>robate 
judge  of  Wilcox  county.  Foster  declined  to  surrender 
the  office,  claiming  that  his  appointment  was  within 
less  than  six  months  from  the  date  of  the  next  general 
election  and  that  the  vacancy  occurred  in  the  office  less 
than  six  months  next  preceding  the  general  election. 
Stanford  bi ought  quo  warranto  to  try  title  to  the  ofr 
flee,  and  had  judgment  in  the  lower  court,  ousting  Fos- 
ter, who  appeals. 

A.  D.  Pitts,  and  Daniel  Partridge,  Jr.,  for  appel- 
lant.— No  brief  came  to  the  reporter. 

Miller  &  Bonner,  and  E.  N.  &  P.  E.  Jones,  and 
Mallory  &  Mallory,  for  appellee. — No  brief -came  to 
the  reporter. 

TYSON,  C.  J. — This  is  an  action  in  the  nature  of 
quo  warranto,  brought  on  the  information  of  Jonathan 
N.  Stanford  for  the  purpose  of  trying  the  title  of  the 
respondent  to  the  office  of  probate  judge  of  Wilcox 
county,  and  also  to  have  his  alleged  right  to  that  office 
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adjudged.  The  respondent's  right  to  the  office,  and, 
for  that  matter,  that  of  the  relator,  depends  solely  up- 
on the  determination  of  the  question  whether  six 
months  had  inteivened  between  the  occurrence  of  the 
vacancy  created  by  the  death  of  Judge  Beck  on  the 
6th  day  of  May,  1906,  and  the  general  election  held  on 
the  6th  day  of  November  following.  The  constitu- 
tional provision  conferring  the  right  of  appointment  of 
the  respondent. to  the  office  to  fill  the  vacancy  created 
by  the  death  of  Beck  and  fixing  his  term  is  in  this  lan- 
guage :  ^'Vacancies  in  the  office  of  any  of  the  justices 
of  the  Supreme  Court  or  judges  who  hold  office  by  elec- 
tion, or  chancellors  of  this  state,  shall  be  filled  by  ap- 
pointment by  the  Governor.  The  appointee  shall  hold 
his  office  until  the  next  general  election  for  any  state 
officer  held  at  least  six  months  after  the  vacancy  oc- 
curs, and  until  his  successor  is  elected  and  qualified; 
the  successor  chosen  at  such  election  shall  hold  office 
for  the  unexpired  term  and  until  his  successor  is  elected 
and  qualified."  It  is  admitted  that  the  word  "months" 
means  calendar  months;  and  it  cannot  be  seriously 
doubted  that  the  words  "at  least  six  months"  mean  no 
more  than  six  months.  It  will  thus  be  seen  that  the 
right  of  the  respective  claimants  to  the  office  is  depend- 
ent upon  a  mere  computation  of  time.  The  contention, 
of  appellant,  lespondent  below,  seems  to  be  that  in 
making  the  computation  we  must  exclude  the  day  of 
Beck's  death,  to- wit,  the  6th  of  May,  and  that,  if  this 
method  of  calculation  is  adopted,  the  six  months  did 
not  expire  until  after  the  6th  of  November,  the  day  on 
which  the  election  was  held.  That  of  the  relator  is 
that,  as  the  vacancy  occurred  on  the  6th  of  May  and  the 
governor  could  have  filled  the  vacancy  on  that  day,  that 
day  should  not  be  excluded,  and  therefore  the  six 
months  expired  at  midnight  of  November  5th;  but,  if 
this  be  not  so,  and  the  rule  be  adopted  of  excluding  the 
first  day  and  including  the  last,  still  the  six  months 
period  between  the  occuirence  of  the  vacancy  and  the 
election  had  elapsed. 

We  are  of  the  opinion  that  the  appellee's  contention 
is  the  correct  one.  It  is  certainly  in  accord  with  the 
rule  of  computation  which  has  obtained  in  this  court 
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since  the  decision  of  Gamer  v.  Johnson,  22  Ala.  494,  in 
the  year  1853.  In  that  cdse  the  plaintiflfs  in  error  had 
sned  out  a  writ  of  capias  ad  respondendum  in  assump- 
sit on  the  15th  day  of  October,  1851,  against  the  defend- 
ant Johnson.  This  writ  was  served  on  the  day  of  its 
issuance,  and  was  returnable  to  the  next  term  of  the 
court,  which  convened  on  Monday,'  the  20th  day  of  the 
same  month.  The  defendant  by  plea  sought  to  abate 
the  writ,  because  not  sued  out  five  entire  days  before 
the  day  on  which  the  term  of  the  court  commenced.  The 
statute  invoked  in  support  of  the  plea  required  the  writ 
to  be  executed  at  least  five  days  before  the  return  there- 
of. The  court  held  the  plea  bad.  It  said,  among  other 
things :  "The  statute  does  not  employ  the  term  ^entire 
days,'  but  requires  that  the  writ  shall  be  executed  at 
least  five  dayg  before  the  return  thereof;  and  if  the  writ 
be  sued  out  within  five  days  before  the  beginning  of  the 
term,  it  may  be  abated  on  plea  of  the  defendant.  Now, 
whatever  may  be  the  luling  of  other  courts  in  regard 
to  the  point  involved  in  this  plea,  it  has  been  the  uni- 
form practice  in  this  state,  so  far  as  we  are  advised,  in 
computing  time  which  intervenes  between  the  issue  of 
the  writ  and  the  beginning  of  the  term  to  which  it  is 
made  returnable,  to  exclude  one  daj*  and  include  the 
other.  A  vrrit  issued  and  served  on  Wednesday,  which 
is  returnable  to  a  term  to  commence  on  Monday,  has 
been  uniformly  esteemed  as  well  issued  and  properly 
returnable.  Had  the  statute  said  it  shall  be  issued  five 
entire  days  before  the  first  day  of  the  term,  we  are  not 
prepared  to  say  but  that  the  rule  would  be  different." 
The  rule  here  announced  has  been  followed,  and  this 
case  cited  with  approval,  in  Allen  v.  Elliott ^  67  Ala. 
432,  and  Thoner  v.  Brandon.  89  Ala.  406,  7  South.  442. 
In  Bernstein  r.  Humes,  60  Ala.  583,  31  Am.  Rep.  52, 
this  court,  construing  the  statute  suspending  the  statute 
of  limitations  from  January  11,  1861,  to  September  21, 
1865,  using  the  common  method  of  substraction,  com- 
puted the  time  between  the  two  dates  to  be  4  years,  8 
months  and  10  days.  By  the  same  method  6  months 
necessarily  intervened  between  the  6th  of  May  and  the 
6th  of  November.     So,  then,  whether   we    include   the 
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fijpst  day  in  thje  computatioB,  ov  exclude  it  and  include 
the  last,  the  result  will  be  the  same;  and  in  apder  to 
hold  otherwise  we  mu^t  exclude  the  day  on  which  the 
vacancy  occurred  and  the  day  on  which  the  election 
was  held. 

The  question  presented  and  decided  in  Oarner  v. 
Johnson^  supra,  seems  to  hnve  arisen  before  the  adop- 
tion of  the  statute  now  constituting  section  11  of  the 
Code  of  1896,  which  fixes  the  rule  of  computation 
where  "the  time  within  which  any  act  is  provided  by 
law  to  be  done,"  and  to  have  been  based  upon  the  com- 
mon law.  But,  whether  it  was  or  not,  we  feel  con- 
strained to  follow  it  a&  declaring  the  rule  ol  computa- 
tion at  common  law  in  this  state.  It  is  fair  to  presume 
that  the  framers  of  the  Constitution  had  in  mind  the 
rule  of  computation  as  declared  and  applied  in  this 
decision  and  those  following  it,  when  they  incorporated 
the  provision  under  consideration  into  that  instrument ; 
and,  unless  there  is  something  in  the  constitutional 
provision  which  would  clearly  indicate  that  a  different 
rule  of  computation  was  intended  than  the  one  estab- 
lished by  these  deci^ioasi,  the  one  so  established  and  ap- 
plied by  them  should  he  followed.  It  is  clear  that  no 
such  intention  is  expressed.  To  the  contrary,  in  view 
of  the  dominant  purpose  of  the  provision  to  secure  t*^ 
the  people  the  right  to  elect,  rather  than  to  secure  to 
the  appointee  a  definite  and  fixed  term^  which  is  merely 
secondary  and  subsidary,  this  purpose  is  certainly  best 
conserved  by  the  application  of  the  rule  as  announced 
in  Gammer  v.  Johnson^  supra,  rather  than  the  one  which 
would  defeat  the  right  of  election. 

Affirmed.     AH  the  Justices  concurring. 
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Ex  Parte  WeM^ei\st  ml. 

Mandamus. 

(Decided  Feb.  14th,  1907. .  43  So.  Kep.  130.) 

Mandamus;  Subject  of  Relief;  Proceedings  of  Court;  Record, — As 
each  court  must,  of  necessity,  make  up  its  own  record  and 
certify  to  them,  the  supreme  court  will  not  compel  the  circuit 
court  to  take  and  treat  as  a  bill  of  exceptions  a  paper  which 
had  been  stricken  f i*om  its  records  by  the  probate  court  prior 
to  the  appeal  to  the  circuit  court 

^Original  p^ition  in  Supreme  CoutM:. 

Tripible  Walker  and  Adele  Bake*r  W€*re  the  contest- 
ants in  a  cause  pending  in  the  pfobate  court  of  Mont- 
gomery county,  t^^iereiii  B.  W.  Watker  was  the  con- 
testee  -on  a  petitiion  to  ^probate  'the  *n'ill  of  their  grand- 
mother. Judgment:  was  Tendei^efl  for  ^contestee  on  the 
233  flay  of  Augtist,  1904,  and  an  appeal  wfts  taken  from 
«aid  judgment  to  *he  circuit  court  of  Montgomery 
coittrty  'On  the  223  day  'of  'SeptOTiber,  1904,  flnd  a  bill 
of  exceptions  ^led  in  the  probate  ccfurt  in  said  cause  on 
•the  'Oth  of  September,  1904,  and  signed  by  the  judge  of 
ph-dbate  an  the  58th  df  ^February,  1905.  After  the  ad- 
jcmmmerit  cff  said  probate  court,  and  after  the  expira- 
tion of  six  *monfhs  from  the  time  said  judgment  was 
rendered  in  said  court,  and  on  the  28d  day  of  March, 
1905,  the  contefttee  filed  a  motion  in  the  probate  court 
to  strike  the  bill  of  exceptions,  and  on  the  29th  day  of 
April,  1905,  the  probate  court  entered  an  order  striking 
•said  'bill  of  exceptions  from  the  record.  On  the  24th  of 
May,  1905,  contestants  filed  a  motion  to  restore  said 
bill  of  exceptions  to  the  record  in  said  cause,  and  said 
mdtion  was  overruled  by  the  court.  »0n  May  29,  1905, 
the  contestant  in  open  court  and  while  the  court  was 
in  sei^sicm  made  an  oral  motion  for  a  writ  of  certiorari, 
directed  to  the  judge  of  the  probate  court,  commanding 
'him  to  send  up  the  complete  record  in  the  cause.    The 
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motion  was  granted.  A  writ  of  certiorari  was  issued, 
directed  to  the  judge  of  probate,  and  commanded  him 
to  send  up  the  full  record  in  the  case.  Responding  to 
this  writ,  the  judge  of  probate  sent  up  what  he  termed 
a  ^'true  and  complete  transcript"  in  said  cause,  and  on 
his  return  made  the  following  indorsement:  "The  pa- 
per purporting  to  be  a  bill  of  exceptions  was  by  some 
inadvertence  maiked  Tiled'  on  the  6th  of  September, 
1904,  before  it  was  signed.  Afterwards  said  paper  was 
stricken  from  the  file  in  pursuance  of  the  order  of  this 
court  on  the  proceedings  and  for  the  cause  shown  in  the 
order  of  this  court,  a  transcript  of  which  is  certified 
to  the  circuit  court  as  a  part  of  this  return.  The  orig- 
inal of  said  paper  so  struck,  marked  *10,'  is  hereby  sent 
up  to  the  circuit  court,  but  not  as  a  part  of  the  record 
of  this  court."  On  June  2,  1905,  petitioners  filed  in  the 
circuit  court  a  petition  praying  that  "the  bill  of  excep- 
tions in  its  present  shape,  as  sent  up  by  said  probate 
judge  in  response  to  the  writ  of  certiorari  issued  to  him 
by  this  court,  be  restored  to  the  record  in  this  ca.se,  and 
that  the  same  be  treated  and  considered  by  this  court 
as  the  proper  and  legal  bill  of  exceptions  in  this  case*" 
This  motion  was  refused.  Contestant  filed  another  mo- 
tion, setting  up  a  lot  of  facts  concerning  the  bill  of  ex- 
ceptions, and  attaching -the  bill  of  exceptions  as  orig- 
inally filed,  with  corrections  made  as  suggested  by  the 
other  party,  and  prayed  that  it  be  taken  and  considered 
by  this  court  as  the  bill  of  exceptions.  This  motion  was 
also  denied.  Upon  these  facts  petition  for  mandamus 
was  filed,  seeking  to  compel  the  judge  of  the  circuit 
court  of  Montgomery  county  to  treat  the  paper  filed  in 
the  probate  court  and  stricken  from  the  recoid  there 
as  the  bill  of  exceptions  in  the  appeal  then  pending  in 
the  Montgomery  circuit  court.  Petition  for  mandamus 
was  denied. 

Pearson  &  Richardson,  for  appellant. — This  cause 
is  a  novel  one  but  the  following  authorities  sustain  the 
proposition  that  the  proper  remedy  is  by  writ  of  man- 
damus.— Ex  parte  Jozies,  133  Ala.  212;  Ex  parte  Wood- 
ruff,  123  Ala.  99;  Wilsfyix  v.  Dxmcan,  114  Ala.  659;  Ex 
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parte  fencer  Mfg.  C,  103  Ala.  415;  Ex  parte  Hayes,  92 
Ala.  120;  In  re  Barhowr  Paving  Co.,  67  L.  R.  A.  761. 
It  does  not  appear  which  of  the  two  motions  is  alluded 
to  by  the  pleader,  whether  the  one  that  the  bill  of  ex- 
ceptions be  stricken  or  the  one  that  it  be  restored  to  the 
record,  and  hence,  this  ground  of  defense  will  not  be 
considered. — 13  Enc.  P.  &  P.  716.  There  can  be  no  ap- 
peal from  a  void  order  or  judgment. — McMillan  v. 
City  of  Gadsden,  39  South.  569.  The  circuit  court  has 
the  power  to  exercise  a  general  superintendence  over 
all  inferior  jurisdictions. — Section  918,  Code  1896.  This 
court  has  similar  power  over  the  circuit  court. — Section 
3826,  Code  1896. 

E.  J.  Paesons,  and  Gunteb  &  Guntbr,  for  appellee. 
— Mandamus  is  not  the  proper  remedy. — Bihh  v,  Oas- 
ton,  40  South.  936;  Ex  parte  Campbell,  30  South.  385; 
Ex  parte  Huckabee,  71  Ala.  427 ;  Ex  parte  Ellston^  25 
Ala.  72.  Every  court  has  the  power  to  contiol  its  own 
records  and  make  them  speak  the  truth. — Ex  parte 
Henderson,  84  Ala.  36;  Pearce  v,  Clements,  Tl  Ala. 
256;  Moore  v.  La^sour,  33  Ala.  237;  Hf orris  v.  Cottrelh 
20  Ala.  304 ;  Stephens  v,  Morris,  15  Ala.  79.  The  bill 
of  exceptions  never  became  a  part  of  the  record  in  the 
circuit  court. — L.  d  N.  R.  R.  Co,  v.  M alone,  116  Ala. 
600.  It  was  appellant's  duty  to  show  affirmatively  that 
the  bill  of  exceptions  was  signed  in  time. — Capehart  v. 
McGalmi,  40  South.  657. 

SIMPSON,  J. — The  application  for  a  writ  of  man- 
damus in  this  case  seeks  to  have  this  court  compel  the 
judge  of  the  circuit  court  of  Montgomery  couuty  to 
treat  as  a  bill  of  excepticms  a  certain  paper  which  had 
been  stricken  from  the  record  of  the  probate  court  of 
Montgomery  county  previous  to  the  appeal  from  that 
court  to  the  circuit  court.  All  appellate  courts,  in 
hearing  appeals  from  inferior  courts,  must  necessarily 
treat  the  record  of  the  court  below,  as  certified  by  the 
said  court,  as  tlie  record  in  the  case.  Each  court  must 
make  out  its  own  record  and  certify  to  the  same,  and 
for  the  appellate  court  to  open  the  record  and  receive 
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testimony,  on  which  to  add  to  the  record  certain  things 
which  the  court  itself  has  <*eitifled  not  to  be  in  the  rec- 
ord, would  open  a  field  of  inquiry  entirely  inconsistent 
with  the  principles  which  govern  in  cases  of  appeal.  If 
the  lower  court  has  acted  erroneously,  in  excluding  any- 
thing from  the  record  which  properly  belonged  therein, 
or  in  inserting  anything  therein  which  was  not  entitled 
to  a  place  in  the  record,  the  matter  should  be  remedied 
in  the  court  where  the  error  occurred,  or  by  appropriate 
action  in  the  superior  ccmrt,  either  by  appeal  or  by  some 
writ  to  compel  the  performance  of  a  plain  duty.  Under 
our  statutes  and  decisions,  bills  of  exceptions,  when 
properly  signed,  become  parts  of  the  record,  and  while 
our  statutes  have  provided  a  way  by  which  a  bill  of  ex- 
ceptions may  be  established  when  the  judge  of  the  in- 
ferior couii:  refuses  to  sign  it,  and  while  this  court  will 
also  inquire  whether  a  bill  of  exceptions  has  been 
signed  within  the  time  pre«*cribed  by  law,  so  as  to  be- 
come a  part  of  the  record,  yet  no  way  has  been  pro- 
vided by  which  appellate  courts  can  otherwise  change 
tbe  records  of  the  inferior  courts. — Pearce  v.  Clements, 
73  Ala.  256;  FjX  parte  Henderson,  «4  Ala.  36,  4  South. 
284;  L.  d  N.  R.  R.  Co.  t;.  Malon^,  116  Ala.  600,  603, 
«04,  22  South.  897. 
The  writ  is  denied. 

Tyson,  C.  J.,  and  Haralso'n  and  Benson^  JJ.,  con- 
cur. 


Ex  Parte  Randall. 

Mandamus, 

(Decided  Dec.  18th.  1906.    42  So.  Rep.  870.) 

Attorney  and  Client:  Duty  to  Client;  Acting  for  Adverse  Party, — 
Where  the  defendant's  attorney  ^s  authorized  in  writing  by 
plaintiff  to  have  a  cauBe  dismissed,  and  made  such  motion 
under  such  authority,  it  is  not  a  representation  of  both  par- 
ties by  him. 
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2.  Same;  Settlement  hy  Client. — A  party  has  a  right  to  make  any 

settlement  or  compromise  he  pleases  with  the  other  party 
and  to  order  a  dismissal  of  the  suit,  if  he  be  plaintiff,  whether 
he  has  employed  counsel  or  not. 

3.  Partien  Plaintiffs;  Persons  Who  May  Sue;  Real  Party  in  Inter- 

est.— ^The  party  to  whom  payment  can  be  legally  made,  and 
who  can  legally  discbarge  the  debtor  may  bring  the  suit  in 
his  name,  although  it  be  for  the  use  of  some  other  person  to 
whom  he  is  bound  to  pay  the  money,  when  collected. 

4.  Same. — Where  It  is  shown  that  a  party  was  Informed  of  the 

transfer  of  the  claim  to  him  and  knew  of  the  Institution  of 
suit  in  his  name,  and  did  not  disavow  the  trust,  his  accept- 
ance of  the  trust  will  be  resumed. 

5.  Same;  Right  to  Sue  in  Name  of  Another. — ^The  beneficial  owner 

of  a  chose  in  action,  or  property,  has  the  right  to  use  the 
name  of  the  person  holding  the  legal  title,  in  a  suit  to  re- 
cover the  money  or  property,  upon  indemnifying  the  holder 
of  the  legal  title  against  costs,  and  the  owner  of  the  legal 
title  has  no  right  to  dismiss  a  suit  so  brought. 

6.  Same. — Party  holding  the  legal  title  to  the  chose  in  action  whose 

name  Is  used  as  the  party  plaintiff  by  the  person  having  the 
beneficial  interest  therein,  has  the  right  to  be  heard  on  the 
question  of  fact  as  to  whether  the  beneficial  interest  is  in 
the  party  who  claims  it. 

Original  Petition  in  Supreme  Court. 

Mandamus,  on  the  relation  of  W.  H.  Randall,  against 
the  Yellow  Pine  Lumber  Company,  to  compel  the  dis- 
missal of  a  suit.    Writ  denied. 

R.  W.  Stoutb,  for  appellant. — An  attorney  is  but  a 
special  agent. — Robinson^  v.  Murphy,  69  Ala.  547; 
Chapman  v.  Couples,  41  Ala.  103.  A  client  may  dismiss 
a  suit  without  knowledge  or  assent  of  the  attorney. — 
White  V.  Naitee^  16  Ala.  345;  Cameron  v.  Boeger^  93 
Am.  8t.  Rep.  165;  Williams  v.  Miles,  93  Neb.  851;  Peo- 
pies  Bafik  v.  Superior  Court,  43  Am.  St.  Rep.  147.  A 
client  may  settle  or  compromise  with  the  opposite  par- 
ty and  exclude  the  attorney's  lien. — 3  A.  &  E.  Ency.  of 
Law,  465.  Only  the  client  can  enter  a  retraxit. — 
Thomason.  v.  Odotiu  31  Ala.  108;  4  Cyc.  937.  A  stran- 
ger will  not  be  allowed  to  interfere  and  prevent  dismis- 
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sal  of  the  cause. — QoAf  v.  Orroutty  169  Mo.  400 ;  14  Cyc. 
410. 

Samuel  B.  Browne^  pro  se. 

SIMPSON,  J. — This  was  an  application  for  a  writ 
of  mandamus  to  the  judge  of  the  Thirteenth  judicial 
circuit  to  compel  the  dismissal  of  a  suit.  The  facts  are 
that  a  suit  was  brought  in  said  court  by  lawyers  of 
Moble,  in  the  name  of  W.  H.  Randall,  against  the  Yel- 
low Pine  Lumber  Company,  in  the  circuit  court  of 
Washington  county;  the  complaint  contained  the  gen- 
eral counts  and  being  based  on  an  account.  The  suit 
was  commenced  October  9,  1903.  After  said  case  had 
been  to  the  Supreme  Court  and  returned  to  the  docket, 
it  was  called  for  trial  on  March  6,  1906,  at  which  time 
counsel  for  defendant  presented  to  the  court  a  power  of 
attorney  from  the  plaintiff  authorizing  the  dismissal  of 
the  cause,  and  stating  that  he  had  never  authorized  any 
one  to  bring  the  suit  and  did  not  wish  it  prosecuted 
any  further.  The  court  refused  to  hear  the  said  attor- 
ney, because  he  was  the  attorney  for  the  defendant  and 
could  not  be  allowed  to  represent  both  sides  of  the  case. 
The  plaintiff  himself  then  appeared  and  made  the  same 
statement,  to  the  effect  that  he  had  not  employed  any 
one  to  bring  the  suit,  that  he  did  not  desire  to  prose- 
cute it  further,  and  moved  to  dismiss  the  case,  which 
motion  was  refused. 

We  will  say  in  the  outset  that,  while  it  is  true  that 
an  attorney  cannot  represent  both  sides  in  a  litigated 
case,  yet,  when  the  plaintiff  chooses  to  sign  a  paper  au- 
thorizing the  attorney  for  the  defendant  to  dismiss  the 
cape,  the  presentation  of  said  paper  to  the  court  by  the 
attorney  for  the  defendant  is  not  such  representation 
of  both  parties  as  is  forbidden,  but  he  is  still  acting  in 
the  interest  of  hi«j  client,  and  merely  carryino:  out  the 
dismissal  which  the  plaintiff  has  authorized  in  the  in- 
terest of  the  defendant.  It  is  also  true  that  the  client, 
whether  he  has  employed  the  attorney  or  not,  has  a 
riirht  to  make  any  settlement  or  compromise  he  may 
please  with  the  defendant,  and  to  order  the  dismissal 
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of  his  case,  if  he  so  desires. — Weeks  on  Attorneys,  §§ 
212,  250;  White  v.  Nance,  16  Ala.  345,  347,  348;  Cam- 
eron V.  Boeger,  200  111.  84,  65  N.  E.  690,  93  Am.  St. 
Eep.  165,  169,  and  note  at  page  171;  Williams  v.  Miles, 
(Neb.)  89  N.  W.  455;  3  Am.  &  Eng.  Ency.  Law  (2d 
Ed.)  pp.  328,  349,  465;  4  Cyc.  927. 

But  the  answer  of  the  respondent  and  the  affidavits 
show  that  the  facts  made  known  to  the  court  were  that 
said  plaintiff  had  been  the  bookkeeper  of  the  "D.  J. 
McDonald  Stone  Company,"  and  also  the  "McDonald 
Lumber  Company";  that,  while  he  was  acting  in  that 
capacity,  the  account  which  is  here  sued  on  was  claimed 
to  be  due  to  one  Hess  by  the  Yellow  Pine  Lumber  Com- 
pany (the  defendant  in  the  action),  to  which  said  lum- 
ber company  claimed  a  set-off  ;that  said  Hess  was  in- 
debted to  both  companies,  and  D.  J.  McDonald  was  a 
stockholder  in  all  three  corporations.  So  the  account 
in  question  was  assigned  to  said  petitioner,  W.  H.  Ran- 
dall, who  was  to  collect  the  amount  due  on  the  same 
and  hold  the  proceeds  in  trust  for.  distribution  between 
the  D.  J.  McDonald  Stone  Company  and  the  McDonald 
Lumber  Company,  according  to  their  interests.  Said 
Randall  in  his  affidavit  states  that  he  is  not  in  the 
slightest  interested  in  the  litigation;  that,  at  the  time 
said  account  was  assigned  to  him,  he  was  not  informed 
of  the  fact,  "though  he  did.  learn  afterwards  that  such 
transfer  had  been  made,"  and  that  at  a  previous  term 
of  the  court  he  received  a  letter  from  counsel  for  de- 
fendant lequesting  his  personal  attendance  on  the  trial 
of  said  cause  at  a  witness  for  defendant ;  and  that  said 
D.  J.  McDonald  instructed  said  Randall,  who  was  then 
in  his  employ,  to  remain  at  home  on  the  day  the  sheriff 
would  be  looking  for  him  to  serve  the  subpoena  on  him, 
and  that,  if  ifcDonald  needed  him,  he  would  wire  him. 
It  was  admitted  that  the  attorneys  who  brought  the  suit 
were  employed  by  said  D.  J.  McDonald  Stone  Company, 
and,  when  the  plaintiff  sought  to  have  the  case  dis- 
missed, said  parties  produced  a  bond  to  hold  said  Ran- 
dall harmless  from  all  costs  and  liabilities  on  account 
of  said  suit,  and  that  said  Randall  admitted  that  the 
sureties  on  said  bond  were  abundantly  sufficient  as 
sureties. 
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It  is  insisted  by  the  petitioner,  as  one  leason  why  the 
mandamus  should  he  awarded,  that  under  section  28  of 
tlie  Code  of  1896  this  suit  could  not  be  maintained  in 
the  name  of  the  petitioner,  l)ecause  he  is  not  "the  party 
really  interested."  The  rule  which  has  been  uniformly 
followed  on  this  subject  is  thai,  if  -^he  party  suing  is 
"the  party  to  whom  payment  can  leptally  be  made  and 
who  can  legally  discharge  the  debtor,  the  action  may  be 
biought  in  his  name,  although  the  money,  when  col- 
lected, is  not  for  his  use,  but  for  the  use  of  some  other 
person  or  persons,  to  whose  use  he  is  required  to  apply 
it,  or  to  whom  he  is  bound  to  pav  it." — Ynbtj  t\  f^exton, 
48  Ala.  311 ;  Hirschfclder  r.  Mitchell,  54  Ala.  419;  Rice 
r.  Rice,  106  Ala.  636,  637,  638,  17  South.  628. 

It  is  next  insisted  that  the  plaintiff  had  never  ac- 
cepted the  trust.  As  the  evidence  shows  that  he  was 
informed  of  the  transfer  after  it  was  made,  and  knew 
for  some  time  of  the  institution  of  the  suit  in  his  name, 
and  made  no  disavowal  of  the  trust,  his  acceptance  will 
be  presumed. — 1  Beach  on  Trusts  &  Trustees,  p.  50,  § 
39 ;  also  pages  877,  878,  §  375. 

The  final  contention  is  that,  as  Randall  was  the  only 
party  plaintiff  to  the  case,  he,  and  he  alone,  had  the 
right  to  control  it  or  dismiss  it,  and  no  one  else  had  a 
Tight  to  intervene  and  stay  the  execution  of  his  demand. 
This  question  was  presented,  in  a  negative  way,  to  this 
court  in  an  early  day.  A  suit  was  brought  in  the  name 
of  Brazier,  but  during  the  progress  of  the  case  the  plain- 
tiff himself  filed  an  affidavit,  stating  that  it  was  com- 
menced and  carried  on  without  his  knowledge,  and 
asked  that  the  suit  be  dismissed.  The  lower  court  or- 
dered the  party  claiming  the  beneficial  interest  to  give 
security  for  cof?ts,  and,  that  not  being  done  by  the  next 
term  of  the  court,  the  case  was  dismissed,  although  the 
person  interesteil  then  offered  to  give  the  security.  This 
court  refused  to  reverse,  on  the  ground  that  the  correct- 
ness of  the  order  of  dismissed  could  not  be  inquired  in- 
to on  writ  of  error;  but  the  court  said  it  was  th^  duty 
of  the  court  to  protect  the  rights  and  interests  of  those 
who  are  beneficially  interc^sted  "against  the  improper 
interference  of  the  plaintiff  on  the  record,  but  the  only 
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mode  to  correct  erroneous  action  in  this  particular  is^ 
by  mandamus." — Brazier  v.  Tarver^  4  Ala.  569,  570.  It 
was  also  held  that  one  partner  could  not  dismiss  the 
case,  "so  far  as  his  interest  was  concerned,"  without 
the  consent  of  the  other  partner,  and  the  court  recog- 
nizes it.  as  a  well-known  principle  that  a  mere  nominal 
plaintiff  will  not  be  permitted  "to  dismiss  a  suit,  or  oth- 
erwise interfere  with  the  just  rights  of  the  equitable 
owner." — Ciinmnffham  v.  Carpenter,  10  Ala.  109,  112. 
See,  also,  Harris  i\  Hwrnison,  62  Ala.  299,  300.  It  is 
also  stated  as  unquestioned  law  that  the  assignee  of  a 
judgment  can  sue  out  an  execution  thereon  in  the  plain- 
tiff's name  for  his  benefit. — Haden  v.  Walker,  5  Ala.  86, 
88.  While  this  court,  in  a  later  case,  speaking  through 
Judge  Dargan,  held  that  the  plaintiff,  in  an  action  of 
ejectment,  could  dismiss  the  case,  and  that  the  party  at 
whose  instance  the  suit  had  been  brought  could,  not  pre- 
vent him  from  exercising  that  right,  yet  it  will  be  ob- 
served that,  in  that  case,  the  party  at  whose  instance 
the  suit  was  brought  held  no  contract  relaticm  with  the 
party  in  whose  name  it  was  brought,  but  merely  claimed 
that  she  could  not  make  out  her  claim  to  doAver  interest 
because  of  the  loss  of  some  intermediate  deed.  .  It  will 
be  observed,  also,  that  the  court  bases  the  decision  on 
the  principle  that,  in  an  action  of  ejectment,  the  court 
could  look  only  .to  the  legal  title,  and  the  learned  justice 
remarks  that:  "It  is  true,  a  suit  at  law  may  be  carried 
on  by  one  who  is  lK?neficiaIly  entitled  to  the  money,  in 
the  name  of  him  in  whom  is  vested  the  legal  title,  and 
a  court  of  law  will  protect  the  rights  of  him  beneficially 
interested,  and  will  not  permit  the  plaintiff  to  dismiss 
the  suit,  if  the  paity  entitled  to  the  proceeds  of  ihie  re- 
covery will  indemnify  him  against  the  cost  to  which  he 
may  be  subjected.  But  the  suits  that  may  be  thus  pros- 
ecuted are  those  brought  to  recover  a  sum  of  money, 
and  perhaps  for  a  specific  chattel^  where  the  title  is  in 
one,  but  the  beneficial  interest  is  in  another." — White 
V.  Nance,  16  Ala.  345,  347.  This  court  has  also  de- 
clared, in  a  more  recent  case,  that,  if  there  is  another 
party  jointly  interested  in  the  property  sought  to  be  re- 
covered, the  plaintiff  may  join  the  others,  whether  the 
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other  party  be  willing^or  not,  upon  indemnifj^ing  him 
against  costs.— Bo/#on  v,  Cuthbert,  132  Ala,  403,  406, 
31  South.  358,  90  Am.  St.  Rep.  9i4.  In  a  case  much 
more  recent  than  the  Whiie-Namce  Case,  spura,  this 
court  has  applied  this  principle  to  an  action  of  eject- 
ment, holding  that,  wheie  a  party  has  sold  and  con- 
veyed land  while  it  is  in  the  adverse  possession  of  an- 
other, the  vendee  has  a  right  to  bring  suit  for  the  land 
in  the  name  of  the  vendor,  and  that  the  grantor  cannot 
prevent  such  use  of  his  name. — Pearson  v.  King.  99 
Ala.  126,  10  South.  919.  And  the  court  says  that  "courts 
of  law  long  ago  recognized  the  right  of  a  transferee  of  a 
chose  in  action,  which  was  not  assignable  under  the 
common  law,  to  use  the  name  of  the  transferror  in  a 
suit  thereon."— Page  128  of  99  Ala.,  page  919  of  10 
South. 

It  is  true  that,  in  most  of  the  foregoing  cases,  there 
was  some  contract  relation  existing  between  the  parties, 
such  as  vendor  and  vendee,  or  assignor  and  assignee; 
but  there  is  another  class  of  cases  in  which  this  princi- 
ple has  been  recognized,  and  which  are  analogous  in  all 
points  to  the  one  now  under  consideration,  to-w^it,  that 
"where  there  is  a  trustee  and  cestui  que  trust,  the  cestui 
que  trust  may  bring  an  action  at  law  in  the  name  of  his 
trustee,  whenever  necessary  ♦  ♦  ♦  for  the  protection  of 
the  trust  property,"  or  for  the  recovery  of  money  to 
which  the  cestui  que  trust  is  entitled,  "and  the  trustee 
can  neither  release  the  right  of  action  nor  discontinue 
the  suit,  but  he  may  ask  indemnity  against  cost." — 2 
Beach  on  Trusts  &  Trustees,  p.  1055,  §  459 ;  Hart  v.  IF. 
7?.  R..  13  Mete.  99,  108,  46  Am.  Dec.  719;  Fire  Insur- 
ance Co.  v.  Hutchinson,  21  N.  J.  Eq.  107,  117;  Commis- 
8io7wrs  r.  Johnson,  36  N.  J.  Eq.  211,  212.  The  principle 
which  we  extract  from  all  these  cases,  and  which  seems 
to  be  consonant  with  reason  and  right,  is  that,  where 
one  party  holds  the  legal  title  and  is  the  proper  party 
to  sue,  while  another  has  the  beneficial  interest,  in  a 
chose  in  action  or  property,  the  latter  has  a  right  to 
use  the  name  of  the  former  in  a  suit  to  recover  the 
money  or  property,  upon  indemnifying  said  party 
against  costs,  and  the  former  has  no  right  to  dismiss  a 
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suit  SO  brought.  The  cases  cited  show  that  no  distinc- 
tion is  made  between  cases  that  are  biought  without 
mention  of  the  party  for  whose  use  the  suit  is  brought, 
and  those  which  specially  mention  the  use,  and  we  can 
see  no  reason  why  there  should  be  any  distinction.  It 
is  the  right  which  the  law  seeks  to  protect,  and,  if  the 
party  in  whose  name  the  suit  is  brought  is  fully  indem- 
nified against  cost,  we  cannot  see  what  possible  injury 
can  occur  to  him  by  the  bringing  or  carrying  on  of  the 
suit.  Courts  of  justice  sit  for  the  purpose  of  securing 
and  protecting  the  real  interests  of  parties,  and  not  for 
dealing  with  abstractions. 

The  petitioner  had  and  has  a  right  to  be  fully  heard 
on  the  question  of  fact  as  to  whether  the  beneficial  in- 
terest is  in  the  parties  who  claim  it ;  but,  if  that  bene- 
ficial interest  be  in  them,  as  the  affidavits  seem  to  es- 
tablish, he  had  no  right  to  insist  on  the  dismissal  of  the 
case. 

The  writ  is  denied. 

Tyson^  C.  J.,  and  Dowdell  and  Anderson,  JJ.,  con- 
cur. 


State  ex  rel.  Ducourneau  w  Langran. 

Mandamus  to  Compel  Issurance  of  License. 

(Decided  March  2nd,  1907.    43  So.  Rep.  187.) 

Mandamus;  Acts  of  Public  Officers;  Matters  of  Description, — Man- 
damus does  not  lie  to  compel  an  officer  to  issue  a  license 
where  the  performance  of  that  duty  rests  upon  the  ascertain- 
ment of  facts  or  the  existence  of  conditions,  to  be  determined 
by  such  officer,  In  his  Judgment  or  discretion. 

Appeal  fiom  Mobile  Circuit  Court. 
Heard  before  Hon.  Samuel  B.  Beowne. 
Petition  for  mandamus  by  the  State,  on  the  relation 
of  Leon  Ducourneau,  to  compel  David  Langan,  as  tax 
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oolleotor  of  the  city  of  Mobile,  to  issue  to  relatoi'  a  li- 
cense. From  a  judgment  denying  the  writ,  on  sustain- 
ing a  demurrer  to  the  petition,  relator  appeals.  Af- 
firmed. 

The  petition  alleges  that  the  relator  is  a  citizen  of 
Mobile,  and  is  conducting  a  liquor  business  in  the  city 
of  Mobile,  for  Avhich  he  has  a  license;  that  Langan  is  tax 
collector  of  the  city  of  Mobile,  and  as  such  luis  the  is- 
suance of  license;  that  it  is  necessary  to  have  the  signa- 
ture of  the  mayor,  and  that  the  mayor  refuses  to  sign 
such  license  because  the  business  is  to  be  conducted  in 
a  district  of  the  city  Avhere  liquors  cannot  be  sold ;  that 
the  city  has  no  authority  to  restrain  the  buiness  for 
which  license  is  sought,  but  may  regulate  the  same ;  that 
a  license  has  been  prescribed  for  that  character  of  bus- 
iness, setting  out  the  ordinance;  that  certain  limits  are 
prescribed  in  which  liquor  may  be  sold,  setting  those 
limits  out ;  that  in  these  limits  no  effort  is  made  by  the 
authorities  to  put  down  vice  and  immoral  piactices;  and 
that  it  is  not  a  suitable  place  for  a  theater  or  music  hall 
w^here  liquors  are  to  be  sold.  It  further  alleges  that  li- 
quors are  served  in  certain  hotels  and  restaurants,  to 
the  music  of  bands,  outside  of  the  territojy,  and  that 
the  refusal  of  license  to  petitioner  is  unjust  and  a  dis- 
crimination. Respondents  demuiTed  to  the  petition  be- 
cause the  charter  of  the  city  of  Mobile  (section  21)  ex- 
pressly authorizes  the  general  cQuncil  of  said  city  to 
aiJopt  ordinances  in  the  matter  of  "the  licensing  and 
regulating  of  retail  liquor  dealers,"  and  also  in  the  mat- 
ter of  theatrical  performances  and  other  entertainments 
and  amusements,  and  that  it  appears  upon  the  face  of 
said  petition  for  mandamus  that  said  ordinances  reg- 
ulating said  vocation  when  caiTied  on  together,  by  con- 
fining them  on  and  after  October  31,  1906 — that  is  to 
say,  "theaters  or  variety  shows,  where  songs,  music,  or 
dancing  is  allowed,  and  wines  and  vinous,  malt,  or  spir- 
ituous li(]uors  are  sold,  or  where  men  or  women  are 
employed  to  serve  wine  and  vinous,  malt,  or  spirituous 
liquors,  on  the  floor  or  in  the  wine  room" — to  that  lo- 
cality or  poition  of  the  city  of  Mobile  bounded  by 
"Lawrence  stret^t  on  the  east,  Wilkerson  street  on  the 
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west,  St.  Michel  street  on  the  south,  and  St.  Louis  street 
on  the  north,"  is  a  valid  exercise  of  the  power  conferred 
by  the  legislature  of  Alabama  upon  the  general  council 
of  the  city  of  Mobile.  These  demuiTers  were  sustained, 
and  the  petition  amended,  elaboiating  the  conditions 
existing  in  the  district  to  which  places  of  the  kind 
license  is  here  sought  for  is  confined,  and  the  same  de 
murrer  was  refiled  to  the  amended  petition  and  sus- 
tained. 

Charles  L.  Bromberg,  and  Frederick  G.  Bromberg. 
for  appellant. — A  municipal  corporation  possesses  and 
can  exercise  those  powers  granted  in  express  Avords, 
those  necessarily  or  fairly  implied  incident  to  the  pow- 
ers expressly  granted,  those  essential  to  declared  ob- 
jects and  purposes  of  the  corporation,  and  none  other. 
— Ifew  Decatur  i\  Borry^  90  Ala.  433.  Any  reasonable 
doubt  as  to  th^  existence  of  the  power  of  any  munici- 
pality to  enact  ai^  ordinance  should  be  resolved  against 
the  municipality. — 21  Enc,  of  Law,  950.  Where  the 
power  to  legislate  on. a  given  subject  is  conferred,  but 
the  mode  is  not  prescribed  the  couits  have  full  power 
to  pass  upon  such  ordinance  and  unless  it  be  a  reason- 
able exercise  of  the  pr>wer  it  will  be  declared  invalid. — 
21  Enc.  of  Law,  990;  Greohsboro  v,  Ehrcnrnrh,  (SO  Ala. 
579.  And  must  be  reasonable  and  not  arbitrary  or  op- 
pressive.— Grcenshoro  r.  Khrnireich,  supra;  Oxanna  v. 
Allen,  90  Ala.  468;  2X  Enc.  of  Law,  985;  J)illon  on  Mu- 
nicipal Corporations  (4th  Ed.)  §§  319-321..  The  test 
of  reasonableness  is  laid  down  in  the  following  authori- 
ties.— 21  Enc.  of  Law,  986;  Dillon  on  Municipal  (^r- 
porations,  supra:  2  AblM)tt's  Municipal  Corpoiations, 
p.  1341,  An  ordinance  must  be  general  in  its  nature 
and  impartial  in  its  operations.— 21  Enc.  of  Law,  983; 
Oreeiishoro  i\  Ehrenreiclx,  supra.  The  charter  power 
of  the  city  of  Mobile  does  not  authorize  the  passage  of 
an  ordinance  which  in  its  nature  is  prohibitive  notwith- 
standing the  power  to  regulate  theatrical  and  other 
amusements  and  entertainments. — Ex  parte  Burnett. 
30  Ala.  46L 
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B.  B.  BoONE^  and  R.  M.  Smith^  for  appellee. — The  ap- 
peal should  be  dismissed  because  the  petition  itself 
shows  that  the  tax  collector  cannot  issue  the  license  de- 
manded. It  requires  the  concurrent  action  of  the 
mayor,  and  the  relator  must  specifically  point  out  the 
relief  which  he  seeks.  The  prayer  of  the  bill  is  directed 
only  against  Langan  and  not  against  Lyons.  Even  in 
equity  a  prayer  is  essential  to  a  recovery. — Driver  v. 
Forttier^  5  Port.  9.  The  license  ordinance  was  neither 
discriminatory  nor  prohibitory  but  is  a  mere  regula- 
tion of  the  liquor  business.  The  power  is  given  to  limit 
the  employment  or  occupation  to  a  particular  locality. 
—E.T  parte  Byrd,  84- Ala.  17;  State  v,  Reid,  1  Ala.  612; 
Shelton  t\  Mayor  of  Mobile,  30  Ala.  540.  The  following 
cases  state  the  rule  as  to  when  a  license  ordinance  is 
prohibitory  and  when  not. — Ex  parte  Sykes^  102  Ala. 
177;  Tjitendant  v.  Chandler,  6  Ala.  899. 

That  the  city  has  the  power  to  prohibit  theatrical 
performances  and  dancing  where  liquors  are  sold  'Can- 
not  be  doubted.— /?fafe  v.  Gearhwrdt,  33  L.  R.  A.  213; 
Ex  parte  Smith  d  Keating,  38  Cal.  702;  McQuillan's 
Municipal  Ordinances,  p.  757. 

McCLELLAN,  J. — This  is  a  petition  for  writ  of 
mandamus  to  compel  the  issuance  of  a  license  to  the 
relator  to  operate  a  theater  or  variety  show  wherein 
wines  and  vinous,  spirituous,  or  malt  liquors  are  sold 
or  served.  Demurrer  was  sustained  to  the  petition, 
and,  petitioner  declining  to  plead  further,  the  writ  was 
denied. 

Regardless  of  the  validity  or  invalidity  of  the  ordi- 
nance prescribing  territorial  limits,  within  the  city  of 
Mobile,  in  which  only  the  business  here  contemplated 
by  the  relator  is  licensable,  we  are  of  the  opinion  that 
the  judgment  of  the  circuit  court  is  well  rendered.  It 
is  settled  that  writ  of  mandamus  will  not  issue  to  con- 
trol the  exercise  of  judgment  or  discretion.  It  is  only 
a  ministerial,  not  a  judicial  or  quasi  judicial,  duty  to 
compel  the  performance  of  which  the  wTit  will  issue. 
Wherever  the  duty,  the  performance  of  which  is  sought 
to  be  enforced,  rests  upon  the  ascertainment  of  facts  or 
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the  existence  of  conditions  by  the  officer  against  whom 
it  is  prayed,  his  judgment  or  discretion  being  invoked, 
the  writ  is  not  available  to  the  petitioner  or  relator. — 
Taylor  t;.  Kolh,  100  Ala.  603,  13  South.  779;  19  Am.  & 
Eng.  Ency.  Law,  p.  821,  and  note.  In  the  charter  of  the 
city  of  Mobile  (Acts  1900-01,  p.  2375)  it  is  provided 
that  "no  license  of  any  kind  shall  be  granted  except  to 
respectable  people  and  for  lawful  business,"  and  revo- 
cation of  issued  license  may  be,  upon  condiitons  stated, 
had  by  the  mayor's  action.  It  is  evident  that  judgment 
and  discretion  are  reposed  as  conditions  to  the  issuance 
of  license  in  this  municipality,  and  that  the  writ  cannot 
run  to  control  it  in  behalf  of  this  relator. — Dunbar  v. 
Frazer,  78  Ala.  538;  Ramagnano  v.  Crook,  85  Ala.  226, 
3  South.  845. 

The  petition  shows  that  the  mayor,  whose  concurrent 
act  with  that  of  the  collector  is  essential  to  the  issuance 
of  a  valid  license,  refused  to  permit  the  grant  to  relator 
of  the  license  sought.  It  does  not  appear  that  the  dis- 
cretion or  judgment  exercised  was  abused  to  the  pre- 
judice of  the  relator.  The  judgment  of  the  circuit  court 
is  affirmed. 

Affirmed. 

Haralson^  Dowdell,  and  Anderson,  JJ.,  concur. 


Southern  Ry.  Co.  v.  Dickens. 

New  Trial. 

(Decided  Feb.  14th,  1907.    43  So.  Rep.  121.) 

VevD  Trial;  Surprise  and  Mistake. — ^Factg  examined  and  stated,  and 
it  is  held  that  under  them  plaintiff  was  properly  granted  a 
new  trial  on  account  of  mistake  and  surprise. 

Appeal  from  Mobile  Circuit  Court. 
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Action  by  Charles  C.  Dickens  against  the  Southern 
Railway  Compan3^  From  an  order  granting  plaintiff  a 
new  trial,  defendant  appeals.    Affirmed. 

Bestor,  Bestor  &  Young,  for  appellant. — Admissions 
of  a  party  against  interest  are  admissible  in  evidence 
against  him. — Poll}/  v,  McCall,  37  Ala.  20;  Hiinies  i\ 
O'Brian,  74  Ala.  54 ;  L.  d  N.  R.  R.  Co.  v.  Hurt,  101  Ala. 
36.  feo  are  bis  admissions  in  disparagement  of  his  ti- 
tle.— Jemismi  v.  Hmith^  37  Ala.  185;  Arthur  ^^  Oayle, 
38  Ala.  259.  The  motion  to  strike  bill  of  exceptions 
should  not  be  granted. — M,  <Sc  B.  /?.  R,  Co,  v.  Woti:hifiy- 
ton,  95  Ala.  602. 

Gregory  L.  &  H.  T.  Sahth,  and  Francis  J.  Inge,  for 
appellee. — The  court  cannot  consider  the  question  pre- 
sented by  bill  of  exceptions  because  not  signed  in  time. 
— Lindsey  v,  Konmi,  133  Ala.  532;  Andrews  v.  Meadow. 
133  Ala.  442;  133  Ala.  368;  132  Ala.  609;  128  Ala,  410; 
135  Ala.  250.  ,  The  description  of  the  property  involved 
in  the  suit  may  be  amended. — Ru^ssell  v,  Erwin,  33  Ala. 
44 ;  Haskim  v.  Ferris,  23  Vt.  673 ;  Walker  i\  Flcteher, 
74  Me.  142.  (Counsel  discuss  other  assignments  of  er- 
ror but  cite  no  authority. 

HARALSON,  J. — This  action  was  before  a  justice  of 
the  peace  to  recover  damag(^  for  the  killing  of  a  bull 
belonging  to  the  plaintiff,  Charles  C.  Dickens,  by  the  de- 
fendant, the  Southern  Railway  Company.  It  becomes 
necessary  to  state  the  facts. 

The  aniiual  w^s  killed  on  the  17th  of  December,  1902, 
and  the  tiial  was  had  before  the  justice,  on  the  31st  of 
December,  1903.  There  was  a  judgment  for  the  plain- 
tiff, and  the  case  was  carried  by  certiorari  to  the  circuit 
court,  and  a  trial  was  there  had  on  the  24th  of  Janu- 
ary, 1906.  The  record  shows  that  the  defendant  filed 
a  plea  of  the  statute  of  limitations  of  one  year,  on  the 
day  of  the  trial.  The  afflimative  charge  was  given  for 
defendant,  and  judgment  was  rendered  accordingly, 
evidently  on  the  plea.  The  plaintiff  made  a  motoin  for 
a  new  trial,  on  account  of  mistake  and  surprise,  \vhich 
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was  {^ranted.  The  appeal  is  from  the  order  setting 
aside  the  judgement  and  granting  a  new  trial.  The 
grounds  for  the  motion,  as  stated  therein  weie,  "Be- 
cause at  the  time  of  the  trial  neither  he  (the  plaintiff) 
nor  his  attorney  kneAV  that  there  was  a  plea  of  the  stat- 
ute of  limitations  filed  in  said  cause,  and  because  the 
plaintiff  Avas  thereby  taken  by  surprise,  and  was  not 
prepared  to  contest  said  plea  of  the  statute  of  limita- 
tions, and  because  said  suit  was  filed  with  H.  P.  Lewis, 
a  justice  of  the  peace,  on  or  about  October  1st,  1903 
(less  than  a  year  after  the  animal  was  killed)  and  sum- 
mons was  issued  by  said  justice  and  made  returnable 
Octol)er  10th,  1903,  which  summons  was  served  on  the 
Southern  Railway  Company,  within  the  time:  that 
prior  to  the  10th  of  October,  1903,  the  said  justice  re- 
*  signed ;  that  afterwards,  one  Anderson  was  appointed 
to  succeed  the  said  Lewis,  and  after  his  appointment 
(he)  issued  a  new  summons,  dated  December  19th, 
1903,  instead  of  proceeding  under  the  summons  issued 
by  the  said  Lewis,  all  of  which  was  unknown  to  the 
plaintiff,  and  because  the  justice,  Anderson,  did  not 
certify  all  of  the  papers  to  the  said  circuit  ocurt  where- 
by the  plaintiff  was  misled."  The  said  Dickens  testi- 
fied, and  there  is  no  evidence  to  the  contrary,  that  he 
did  not  know  that  said  summons  had  been  issued  until 
he  learned  that  fact  on  the  trial,  after  all  the  evidence 
had  been  introduced  and  the  general  charge  had  been 
asked  by  defendant. 

At  the  trial  of  this  cause,  the  plaintiff  stated  his  case 
to  the  jury,  and  in  reply,  the  defendant's  counsel  stated 
that  the  defendant  pleaded  not  guilty,  and  made  no 
further  statement.  The  fact  that  he  had,  on  that  day 
filed  the  plea  of  the  statute  of  limitations,  was  not 
state<i  as  one  of  the  grounds  of  defense  to  the  action ; 
and  as  stated,  in  the  motion  for  a  new  trial,  neither  the 
plaintiff  nor  his  attorneys,  at  the  time  of  the  trial, 
knew  that  there  was  such  a  plea  in  the  case.  After  the 
trial  was  over,  the  plaintiff  made  an  investigation  of 
the  matter,  and  discovered  the  true  state  of  facts,  and, 
thereupon,  made  a  motion  for  a  new  trial. 

The  evidence  introduced  on  the  trial  of  the  motion, 
sustained  the  principal  facts  stated  in  the  motion  there- 
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for,  and  there  was  no  conflicting  evidenca  The  court 
on  this  hearing,  granted  the  motion,  and,  as  before 
stated,  the  appeal  is  to  reverse  that  order. 

The  general  rule  may  be  stated  to  be,  that  in  order  to 
obtain  a  new  trial  on  the  ground  of  mistake  and  sur- 
prise, it  must  be  shown  that  they  related  to  a  material 
matter  to  the  issue  involved;  that  the  injury  resulted 
therefrom,  and  that  the  party  seeking  the  new  trial  has 
not  been  guilty  of  negligence  in  the  premises.  It  is 
also  held  that  "the  correct  practice  in  such  case  is,  for 
the  party  at  once,  upon  the  discovery  of  the  cause,  dur- 
ing the  progress  of  the  trial,  which  operates  as  a  sur- 
prise on  him,  to  move  a  continuance  or  postponement 
of  the  trial,  and  not  attempt  to  avail  himself  of  the 
chance  of  obtaining  a  verdict  on  the  evidence  he  has 
been  able  to  introduce,  and  if  he  should  fail,  then  to 
apply  for  a  new  trial  on  the  ground  of  surprise.  To 
tolerate  such  a  practice  would  have  the  effect  of  giving 
to  the  party  surprised  an  unreasonable  and  unfaid  ad- 
vantage and  tend  to  an  unnecessary  and  improper  con- 
sumption of  the  time  of  the  court." — Hoskins  v.  Eight, 
95  Ala.  286,  287,  11  South.  253;  Shipp's  Ad^n/r  v.  Sug- 
gett's  Adrn'r,  9  B.  Mon.  (Ky.)  5. 

We  are  not  prepared  to  say,  that  the  court  abused  its 
discretion  in  granting  the  new  trial.  The  affirmative 
charge  for  defendant  was  manifestly  given  because  it 
appeared  that  the  suit  had  been  instituted  more  than 
a  year  after  the  bull  had  been  killed.  That  the  plain- 
tiff was  surprised  by  this  plea  satisfactorily  appears. 
The  plea  was  not  filed  until  the  day  of  the  trial,  and 
when  called  by  plaintiff's  counsel  to  state  his  defense, 
defendant's  counsel  replied,  that  he  pleaded  "not  guil- 
ty," and  made  no  further  statement.  This  statement 
was  well  calculated  to  mislead  plaintiff's  attorney. 
Moreover,  the  suit  had  been  instituted  by  plaintiff  be- 
fore Justice  Lewis,  within  alKJut  nine  months  after  the 
animal  was  killed,  and  was  still  pending  in  that  court, 
undecided.  When  Lewis  resigned  his  office,  and  An- 
derson was  appointed  his  successor,  it  was  the  duty  of 
the  latter  to  take  the  case  up  as  he  found  it  on  the 
docket  of  the  justice's  court,  and  try  it;  but  instead  of 
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doing  so,  he  issued,  of  his  own  motion,  a  new  summons 
in  the  case,  as  if  one  had  never  been  issued  and  served 
on  defendant.  What  rightful  authority  he  had  to  do 
so,  does  not  appear.  The  resignation  of  Lewis  did  not 
abate  the  suit,  and  the  action  of  Anderson  in  issuing 
another  summons  to  defendant  was  entirely  unauthor- 
ized. The  plaintiflf,  as  he  stated  in  his  affidavit  for  a 
new  trial,,  as  has  been  heretofore  stated,  did  not  know 
of  the  issuance  of  said  new  summons,  nor  did  he  leain 
of  it  until  the  trial  of  the  cause,  after  all  the  evidence 
had  been  introduced  and  the  general  charge  had  been 
requested  by  the  defendant.  The  request  for  this  charge 
did  not  inform  him,  that  this  summons  had  been  issued, 
and  that  a.  plea  of  the  statute  of  limitations  had  been 
filed. 

It  does  not  appear  that  the  plaintiff  was  guilty  of 
such  negliglect  in  ascertaining  those  matters — espec- 
ially in  view  of  the  fact  that  the  filing  of  this  plea  had 
been  veiled  from  him — as  precludes  him  from  asking 
and  the  couit  from  granting  the  new  trial.  If  it  had 
not  been  done,  the  gravest  injustice  would  have  been 
done  the  plaintiff,  in  denying  him  the  right  to  try  his 
case  on  the  merits. 

The  ruling  of  the  court  below  is  sustained. 

Affirmed. 

Tyson^  C.  J.,  and  Dowdell,  and  Simpson^  JJ.,  concur. 


Witheringrtoii  v.  Gainer. 

Trial  of  Right  of  Property, 

(Decided  Feb.  14th,  1907.    43  So.  Rep.  117.) 

Attachment:  Claim  Suit;  Amendment  of  Affidavit. — Where  an  affi- 
davit In  a  claim  suit  states  that  the  property  attached  is  not 
the  property  of  the  attachment  debtor,  but  is  the  property 
of  the  claimant,  without  stating  the  nature  of  the  right  or 
claim  set  up,  such  an  affidavit  is  sufficient  to  give  the  court 
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Jurisdiction  of  the  claim  suit  and  to  authorize  an  amendment 
setting  forth  the  nature  of  the  right  or  claim  of  claimant  to 
the  property. 

Appeal  from  Conecuh  Circuit  Court. 

Heard  before  Hon.  J.  C.  Richaedson. 

Action  of  attachment  by  Charles  Gainer  against 
James  Murray;  J.  E.  Witherington,  claimant.  From 
the  judgment,  said  claimant  appeals.     Reversed. 

Charles  Gainer  had  issued  and  levied  an  attachment 
upon  the  crops  of  James  Murray  to  enforce  a  landlord.'s 
lien.  There  were  two  suits,  and  J.  E.  Witherington 
filed  a  claim  bond  and  affidavit,  setting  out  that  the 
propel  ty  levied  upon  in  the  attachment  writ  was  the 
T)roperty  of  said  Witherington.  Both  cases  were  tried 
together  by  agreement.  The  evidence  tended  to  show 
that  the  claimant  had  no  title  to  the  property,  but  had 
a  lien  on  the  same  for  rent  and  advances.  This  evidence 
was  excluded,  and  no  exception  was  reserved  to  it.  The 
claimant  then  made  an  offer  to  file  an  affidavit  in  each 
case,  stating  how  and  by  virtue  of  what  lien  he  claimed 
the  property  levied  on  under  attachment,  and  offered 
these  new  affidavits  as  amendments  to  the  original  affi- 
davit filed  in  the  cause.  The  court  declined  to  permit 
the  amended  affidavit  to  be  filed,  and  to  this  action  of 
the  court  the  claimant  excepted.  This  is  the  only  point 
presented. 

Stallworth  &  Burnett,  and  James  A.  Stall- 
worth,  for  appellant. — The  court  erred  in  lef using  the 
motion  of  claimant  to  amend  his  affidavit. — Martin  v. 
Meyer  Bros,,  112  Ala.  620;  Cade  r.  Floyd,  120  Ala.  484; 
Rhodes,  et  al,  v\  Smith,  66  Ala.  177. 

Hamilton  &  Cri^mpton,  and  D.  M.  Powell,  for  ap- 
pellee.— The  affidavit  must  state  how  claimant  claimed, 
whether  bv  title  or  lien. — Sec.  4145,  Code  1896;  Av?/  t\ 
Coston,  134  Ala.  259:  Bennett  r.  MeKee,  144  Ala  801. 
In  the  absence  of  a  statute  authorizins:  it  the  court  has 
no  power  to  allow  the  amendment  of  an  affidavit  for 
attaclunent. — FJexner  v.  Diekerson,  65  Ala.  132;  Hall 
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V.  Brasselton,  40  Ala.  406;  Sims  v.  Jacohson^  51  Ala, 
186. 

HAKALSON,  J.— The  amendment  of  section  4345  ©f 
the  Code  of  1896  provides,  that  "when  the  claim  inter- 
posed is  based  on  a  mortgage  or  lien,  the  claimant  must 
state  in  his  affidavit,  the  nature  of  the  right  which  he 
claims,''^  etc.— Acts  1900-01,  p.  106. 

The  claims  filed  in  these  cases,  filed  by  the  claimant, 
do  not  state  the  nature  of  the  right  which  he  sets  up, 
but  state,  that  the  property  upon  which  the  atachment 
wasB  levied  i»  not  thje  pfiroperty  of  the  defendant  m  at- 
taehfHfcent,  Imt  i»  the  property  of  the  aflSant  (ckrrmant), 
and  that  he  haK  a  just  claim  thereto. 

At  the  time  of  the  trial,  and  after  it  had  been  entered 
upon  the  claimant  sought  to  cure  any  defect  in  his  claim 
in  each  of  the  cases,,  by  making  new  affikiayit^,  by  way 
of  amendments  of  his  affidavit*  to  claims,  confO;rming 
tbeffik  to  the  statute  and  Bioved  the  court  to  allow  them, 
which  motion  the  court  ovenuled  and  claimant  except- 
ed.   The  appeal  is  to  reverse  these  jrolingai. 

The  original  affidavits  were  sufficient  to  give  the 
court  jurisdiction  of  the  elaim.»«itaj  The  amfendment 
of  the  affidavits  to  the  claims  in  these  eases,  sought  to 
fiet  forth  the  nature  of  the  plaintiff's  claims  to  the  pl-op- 
erty,  and  we  feel  constrained  to^  hold,  that  they  were 
admiffliiiMe  for  this  purpose,  and  to  meet  the  evidence 
in  the  case.  The  amended  affidavits  should  have  been 
allowed,  and  the  couit  erred  in  refusing  to  ajlow  them 
to  be  made.— Cade  v.  Floyd,  120  Ala.. 484,  492,  24  South. 
»44;  RhodeA  r.  Smith,  66  Ala.  177, 178. 

Reversed  and  rennaiided. 

Tyyson^  C.  3^  and  Simpson  and  Denson^  JJ.,  concur- 
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Alabama  City,  Gadsden  &  Attalla  Ry. 
Co.  V.  Ventress, 

Appeal  from  Order  Overruling  Demurrer  to  a  Motion 
to  Substitute  Summons  and  Complaint. 

(Decided  Feb.  7th.  1907.    42  So.  Rep.  1017.) 

1.  Records;  Supplying  Lost  or  Destroyed  Records. — Section  2647, 

Code  1896,  is  declaratory  of  the  law  as  it  already  existed  of 
the  Inherent  power  of  the  courts  to  substitute  original  pa- 
pers or  records  which  are  lost  or  destroyed,  in  pending  cItH 
causes. 

2.  Same;  Procedure;  Review;  Acts  Reviewable. — ^The  action  of  the 

court  on  pleadings  for  the  substitution  of  lost  or  destroyed 
records  in  pending  civil  cases  is  not  revi sable  upon  appeal 
from  an  order  on  the  pleadings.  Such  action  can  be  reviewed 
only  upon  proper  exception  taken  on  appeal  from  final  Judg- 
ment in  the  cause. 

Appeal  from  Etowah  Circuit  Court. 

Heard  before  Hon.  W.  W.  Haralson. 

Action  by  Thomas  Ventress  against  the  Alabama 
City,  Gadsden  &  Attalla  Railway  Company.  From  an 
order  overruling  a  demurrer  to  a  motion  to  substitute 
a  summons  and  complaint,  defendant  appeals.  Appeal 
dismissed. 

This. was  an  application  to  the  circuit  court  to. sub- 
stitute summons  and  complaint,  which  was  alleged  to 
have  been  delivered  to  the  clerk,  and  by  him,  with  copy, 
delivered  to  the  sheriff  of  the  county  for  service.  It  is 
alleged  in  the  motion  that  it  is  lost,  and  that  the  com- 
plaint accompanying  the  motion  is  a  substantial  copy 
of  the  complaint  originally  filed  in  said  cause.  Movant 
states  that  he  does  not  know  whether  service  has  been 
perfected  on  the  defendant  or  not,  but  his  information 
is  that  it  has.  Demurrer  was  interposed  to  the  motion : 
"(1)  That  said  motion  shows  on  its  face  that  the  cause 
has  been  discontinued.     (2)   The  motion  shows  on  its 
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face  that  the  cause  of  action  in  which  movant  seeks  to 
substitute  the  summons  arid  complaint  has  been  discon- 
tinued by  operation  of  law.  (3)  Motion  shows  on  its 
face  that  the  summons  and  complaint  lias  abated.  (4) 
It  does  not  appear  therefrom  that  the  original  summons 
and  complaint  has  been  lost  or  destroyed.  (5)  It  ap- 
pears therefiom  that  the  defendant  had  not  been  served 
with  a  copy  of  said  summons  and  complaint.  (6)  It 
does  not  appear  that  said  summons  and  complaint  can 
be  substituted.  (7)  It  does  not  give  a  sufficient  reason 
why  said  motion  was  not  made."  Testimony  was  intro- 
duced pro  and  con  as  to  the  filing  of  the  complaint,  as 
to  whether  or  not  it  had  been  served,  and  as  to  whether 
or  not  it  was  lost  or  destroyed.  The  court  overruled  the 
demurrers  to  the  motion,  and  allowed  the  complaint 
substituted,  from  which  action  of  the  court  this  appeal 
is  prosecuted. 

BURNETT;  Hood  &  Murphree,  for  appellailt. — Coun- 
sel discuss  assignments  of  error  but  cite  no  authority. 

CuLLi  &  Martin^  for  appellee. — The  appeal  should 
be  dismissed.— Sec.  2649  and  2652,  Code  1896. 

DOWDELL,  J. — The  appeal  in  this  case  is  taken 
from  an  order  of  the  circuit  court  allowing  the  ;«ubsti- 
tution  of  lost  papers  in  a  pending  cause  in  said  court. 
Section  2647  of  the  Code  of  1896  is  as  follows:  "All 
courts  have  the  inherent  power,  if  original  papers  or 
records,  pertaining  to  matters  of  civil  jurisdiction,  or 
to  civil  cases  which  are  pending,  or  which  have  been 
determined,  are  lost  or  destroyed,  to  cause  a  substitut- 
tion  thereof,  and  the  substituted  paper  or  record  is  of 
equal  validity  with  the  original."  This  statute  in  ef- 
fect is  but  declaratory  of  the  law  as  it  already  existed. 
Independent  of  statutes,  courts  have  power  to  substi- 
tute, lost  lecords. — May  field's  Dig.  vol.  4,  p.  872. 

From  such  order,  granting  the  substitution  of  lost 
papers,  no  appeal  .lies  unless  authorized  by  statute.  The 
appeal  in  this  case  is  taken  presumably  under  section 
2652  of  the  Code  of  1896.     This  is  the  only  statute  au- 
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thorizing  an  a:ppeal  from  art.  order  granting  or  lefusJiig 
fhe  substitution  Of  lost  papers  or  records.  Section  26S2 
reads  as  follovrs :  *^From  ant  order  of  a  coiif  t  of  recorf, 
granting  ox  fefnsing  substitution  under  the  preceding 
section,  an  appeal  lies  to  the  supreme  court  as  from 
final  judgments  or  decrees  in  civil  cases;  and  bills  of 
exceptions  may  be  taken  as  in  other  civil  cases.  Prom 
an  order  of  the  justice  of  the  peace,  an  appeal  to  the 
circuit  or  city  court  lies,  as  in  other  cases,  and  the  trial 
is  de  novo."  Section  2651,  which  precedes  2652,  relates 
exclusively  to  a  question  of  co«t  of  sub^rtrtution.  It  is 
evident  that  section  2651  was  not  intended  by  the  refer- 
ence contained  in  section  2652,  since  section  2651  con- 
tains no  pTovision  for  any  order  granting  or  refrfsing 
a  substitution  of  lost  papers. 

By  reference*  to  the  Code  of  1886,  from  which  these 
sections  were  brought  forward  into  the  Code  of  1896,  it 
is  made  perfectly  plain  that  the  "preceding  section'.'  re- 
ferred to  in  section  2662  is  section  2649.  fhe  sections 
of  the  present  Cod'e  from  2648  to  2652,  both  ineJ^sJv^, 
were  brought  forwaid  from  the  Code  of  1886,  and,  when 
brought  forward,  were  changed  in  theit  ordet  by  the 
codifier.  Section  2648  Of  the  present  Code,  whecfe  i^e- 
lates  to  the  substitution  of  papers  in  a  pending  cause  or 
proceeding,  corresponds  tvith  section  657  of  the  old 
Code.  Section  2649  of  the  present  Code,  which  pro- 
vides for  the  substitution  of  papers  in  a  catfse  nof  pend- 
ing, but  affef  its  determination,  coi»responds  witfc  sec- 
tion 658  of  the  old  Code.  Section  2652  of  the  prefiient 
Code  forms  section  65^  of  the  old  Code.  From  this  it 
will  be  seen  that  section  2649"  of  the  present  Code,  which 
was  section  658  of  the  old  Code,  must  be  the  sectton  f^ 
tended  by  the  reference  in  section  2652  (669)  to  f4e 
preceding  se<tion;  and  hence  it  follows  thtft  the  only 
right  of  appeal  given  by  statute  from  an  orde*  grsfntidg 
oi  refusing  the  substitution  of  lost  papers  is  l^iiete  the 
cause  in  which  the  substitution  i»  made  has  be'eW  deter- 
mined, and  not  in  a  pending  cause. 
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Tte  ^pp^l  in  this  c^se,  beiug  tafceu  tv^om  ftu  oi^der  in 
a  pending  cause,  cannot  be  sustained,  a^^  therefore 
mxL»t  be  dismissed. 

Appeal  dismissed. 

TYhON,  C.  J.,  and  Anderson  and  McClbllan,  JJ,, 
concur. 


HowaiHl  et  al.  v.  JRiitl^epford. 

Fin4il  BetUeiivent  of  JEstole. 

WeclOed  Feb.  5th,  1907.    43  So.  Rep.  30.) 

I 

1.  Administrators;  Account;  Form. — The  statement  of  an  admin- 

istrator's account  should  not  embrace  charges  against  the 
distributees  on  their  distributive  shares.  Such  account  should 
state  the  debits  and  credits  regardless  of  the  distributees 
sharies,  and  .after  the  ascertainment  of  the  distributive  «hare 
of  each,  the  advancement  made  them  should  be  charged 
against  the  distributive  share  of  each. 

2.  Bamc. — Although  t^e  account  was  irregular  [fi  form,  if  the  dis- 

tributees of  the  estate  have  received  all  they  ai:e  eutltled  to 
under  a  final  distributive  decree,  they  are  not  prejudiced  Jby 
such  irregularities. 

3.  Same;  Statement  of  Account. — ^The  court  in  stating  the  account 

^lade  anQ\ial  stops,  crediting  the  administrator  with  the  cur- 
rent expenses  of  administration,  and  charging  him  with  in- 
terest at  eight  per  cent  on  the  dollar  until  the  settlement, 
and  in  the  calculation,  deducted  from  the  share  of  each  dis- 
trihutee  the  advancement  made  to  each  during  the  particular 
year  and  charging  the  administrator  with  interest  on  the  bal- 
ance from  the  annual  stops  so  made.  Held,  not  prejudicial 
to  the  distributees. 

4.  Same;   Credits;  Taxes. — ^An  administrator   is  properly  credited 

with  State  and  county  taxes  assessed  against  the  estate  and 
paid  by  the  administrator. 

5.  Same;    Distribution;    Charges;    Board    of    Distributees. — Under 

Sections  227  and  239,  Code  of  1896,  the  charges  for  board 
against  the  distributees  were  properly  allowed  the  adminlstra- 
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^        tor  on  final  settlement  and  distribution  against  tbeir  distribu- 
tive shares. 
6.    Same;  Costs;  Attorneys  Fees;  Guardian  Ad  litem.-^ An  admin- 
istrator is  properly  allowed  attorney*s  fees,  guardian  ad  litem 
fees  and  costs  on  a  settlement  of  his  account. 

Appeal  from  Elmore  Probate  Court. 

Heard  before  Hon.  H.  J.  Lancaster. 

Judicial  account  by  Frank  Rutherford,  as  adminis- 
trator, etc.,  to  which  Genelia  Howaid  and  others  filed 
objections.  From  a  depree  allowing  the  account,  ob- 
jector appeal.    Affirmed. 

This  is  an  appeal  from  the  statement  of  a!ccount  for 
final  settlement  of  the  administrator  and  from  the  judg- 
ment of  the  probate  court  passing  the  account  and  dis- 
charging the  administrator.  The  distributees  filed  a 
contest,  which,  with  the  account  and  v,ouchers,  is  fully 
set  out  in  the  lecord,  but  not  necessarj^  to  be  here  set 
out,  as  the  errors  assigned  are  sufficiently  stated  and 
discussed  in  the  opinion  of  the  court. 

Frank  W.  Lull,  and  E.  S.  Thigpen^  for  appellant. 
— The  administrator  asked  credit  against  the  estate  for 
amounts  paid  by  him  to  the  distributees.  This  could 
only  be  charged  to  the  distributee??  after  the  share  of 
each  had  been  ascertained. — Dickie  r.  Dickie^  80  Ala, 
57.  The  court  should  have  stated  an  account  and  pass- 
ed it  as  stated.— Sec.  215,  Code  1896;  Dickie  v,  Dickie, 
sufyra.  The  administrator  should  have  been  charged 
with  full  interest  after  August  3,  1898. — May  v.  Green. 
75  Ala.  162;  Euhanks  i\  Clark,  78  Ala,  73;  Johnson  v, 
Holli field,  82  Ala.  130;  Americmv  Mortgage  Co.  v.  Boyd. 
92  Ala.  143;  Engtehart  t\  Young,  76  Ala.  534.  The 
board  of  Mrs.  Howard  should  not  have  been  allowed  as 
a  credit  to  the  administrator  and  charged  to  her  dis- 
tributive share.— Trn>/?f  r,  ^Vright,  64  Ala.  88;  11  A. 
&  E.  Enc.  of  Law,  1172. 

Holly  &  McJIorris,  for  appelle. — The  motion  to 
charge  administrator  with  interest  on  the  full  amount 
of  money  in  his  hands  from  August  3,  1898,  was  proper- 
Iv  overruled.   The  court  properly  stated  the  account  as  to 
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the  minor. — Iveyy  et  aJ.  v.  Colemarir,  42  Ala.  40&  Where 
there  is  delay  in  making  a  final  settlement  the  admin- 
istrator is  chargeable  with  interest  not  as  a  penalty 
but  on  the  presumption  that  they  could  be  made  inter- 
est bearing  and  he  is  not  liable  for  interest  on  a  rea- 
sonable sum  retained  for  meeting  expenses. — Noble  v. 
Jackson,  124  Ala.  311 ;  18  Cyc,  261.  His  costs  and  com- 
missions on  final  settlement  should  be  deducted  before 
interest  is  charged.— 18  Cyc.  263.  It  is  proper  to  make 
annual  rests  and'tlie  administrator  is  not  chargeable 
with  interest  on  the  expenditures  for  the  aniiual  ]>eriod. 
—Fouell  r.  Powelh  10  Ala/ 900;  7  A.  &  E.  Enc.  of  Law 
(1st  Ed.)  429;  18  Cyc!  263.  The  measure  of  damages 
suifered  by  the  distributees  for  delay  in  making  final 
settlement  is  the  interest  on  the  mon^j,— Clark  v,  Kiiox^ 
70  Ala.  607.  Necessary  expenses  of  minor  distributees 
should  l>e  paid  by  the  administrator. — Sec.  227,  Code 
1896.  There  was  evidence  of  a  contract  between  How- 
ard and  this  administrator  that  she  should  pay  board 
and  it  should  be  allowed.— Sec.  239,  Code  1896.  Attor- 
ney's fees  for  the  guardian  ad  lit§m  and  the  guardian 
ad  litem's  fees  are  proper  charges  against  the  distribu- 
tive shares  of  the  minor. — Pinckard  v.  Pinckard,  24 
Ala.  250. 

DOWDELL,  J. — The  appeal  in  this  case  is  taken 
from  the  decree  of  the  probate  court  on  final  settlement 
by  the  administrator,  and  is  piosecuted  by  the  two  dis- 
tributees of  the  estate;  they  being  the  only  distributees 
and  equally  interested  in  the  estate. 

There  can  be  no  question  that  the  form  of  the  settle- 
ment of  the  account  by  the  administrator  was  irregular. 
The  statement  of  account  between  the  administartor 
and  the  estate  should  not  have  embraced  charges  against 
the  distributees  on  their  distributive  shares.  Snch 
charges  should  have  been  made  and  allow^ed  the  admin- 
istrator against  the  distributive  share  after  ascertain- 
ment of  the  distributive  share  of  each  distributee  in  the 
settlement  of  the  estate. — Dickie  v.  Dickie^  80  Ala.  57. 
But  if,  in  the  statement  of  account  and  the  calculations 
made  by  the  court,  although  irregular  in  form,  the  dis- 
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tribntees  received  binder  the  final  decree  their  fuil  dis- 
tributive shares,  and  all  whicJti  ihej  were  entitled  to 
receive,  as  such  distributee!^,  no  injury  resulted,  and 
hence  no  reversible  error  was  committed. 

The  court,  in  its  statement  of  the  account,  made  an- 
nual «tops  and  rests,  crediting  ?the  administrator  with 
current  expenses  of  administration,  and  charging  him 
T^ith  interest  at  8  per  cent,  on  the  balance  from  year  to 
year  to  date  of  final  settlement,  although  the  usual  ex- 
culpatory affidavit  was  made.  In  this  there  is  nothing 
of  which  the  appellants  can  complain.  The  court  in  its 
calculations,  in  order  to  Ascertain  the  -amount  due  the 
distributees  on  the  final  settlement,  deducted  from  the 
share  of  each  distributee  the  allowances  and  advances- 
ments  made  by  the  administrator  to  each  distributee 
during  the  particular  year,  and  eharged  the  adminis- 
trator with  interest  on  the  balance  from  the  stop  or 
r^st  so  made.  In  this  we  'fail  to  see  that  injury  result- 
ed to  the  distributees. 

There  was  no  error  in  crediting  the  administrator's 
account  with  the  state  and  county  taxes  paid  by  Mm, 
assessed  against  the  estate. 

The  evidence  on  the  question  of  board  charged  by  the 
administrator  against  the  distributees  was  conflicting. 
The  testimony  was  taken  ore  tenus.  The  court  had  the 
witnesses  before  it.  The  evidence  very  clearly  sliowed 
thatt  there  was  an  und^^rstandjing  and  agreement  be- 
tween the  widow,  Mrs.  Genella  Howard,  and  the  admin- 
istiator,  that  the  latter  would  charge  the  former  board, 
though  the  amount  was  not  stated.  The  evidence  of  the 
witnesses  varied  as  to  what  was  a  reasonable  charge. 
Some  placed  it  as  high  as  $10  to  $12  a  month,  while 
others  placed  it  as  low  as  $5.  From  all  of  the  evidence 
the  court  fixed  $7  a  month  as  a  reasonable  charge.  Some 
of  the  witnesses  placed  it  at  this  amount,  and  we  are 
not  prepared  to  differ  fi*om  the  court  in  its  conclusion. 
Under  >sections  237  and  239  of  the  Code  of  1896,  the 
item  of  board  against  the  distributees  were  pioperly 
allowed  against  their  distributive  shares  on  the  final 
settlement  and  distribution  by  the  administrator. 


Digitized  by 


Google 


^•5  OFAhABAMX  fi65 

[Babcoek  y.  Beewa.] 

We  baiMe  f3a«e£ijiUiy  eonudeped  tttie  eyiAettoe,  :a>ud  we 
are  ii<3»t  pDepsured  Jto  say  <tbat  the  .oovirt  wbm  wrong  in  its 

coneltisioBs  of  fact  from  ^e  evMeace,  m  the  allowance 
of  certain  items  of  ci  edit  that  were  disputed,  and  as  to 
which  there  was  a  conflict  in  the  testimony.  The  items 
of  co&t^,  attorney's  feesi,  and  guardian  ad  litem  fees 
were  properly  apportioned  and  allow^ed. 

We  see  no  reason  for  disturb ijttg  the  decree  of  the  pro- 
bate court,  and  the  sajoae  will  be  here  affirmed  . 

Affirmed. 

Tyson,  C.  J.,  and  Anderson  ajid  McCLEiiLAN,  JJ„ 
^OBCur. 


Bibcock  V.  Beeren,  ^t  aJ. 

f^nit  on  Ififiinetion  Bond. 
(Decided  Feb.  5th,  190T.    48  So.  Rep.  21.) 

1.  dnjuncHcAi;  AetUm  on  Sand;  Parties  J^lamtiff. — The  injunction 

ibond  providing  payment  of  aU  such  damages  and  costs  which 
any  person  may  sustain,  an  action  thereon  may  be  properly 
brought  .by  all  the  obligees  therein  for  the  use  of  one  as  the 
party  who  has  been  damaged  by  the  injunction  suit. 

2.  Same;  Coinplaini;  Allegations  of  Breach;  Sufficiency. — ^An  alle- 

gation in  the  complaint  on  an  injunction  bond  that  the  blU 
had  been  dismissed  and  the  injunction  dissolved,  was  a  suffi- 
cient averment  of  the  breach. 

3.  Same;  Suffioienoy  of  Bcmd.— Where  the  •  complainants  gave  the 

bond  under  Section  .786  and  subsequently  .were  ordered  to  give 
bond  under  -Section  786,  and  made  such  bond,  pn  a  dissolutiqu 
of  the  injunction,  the  obligees  can  maintain  an  action  on  the 
first  bond,  whether  properly  given  under  the  statute  or  not, 
and  it  was  good  as  a  .common  law  obligation  and  binding  on 
the  surety. 

4.  Same;  Evidence;  Admissibility. — It  is  proper  to  introduce  the 

proceedings  and  decree  In  the  injunction  suit  in  support  of 
an  action  on  the  bond. 
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5.  Same;  Damages;  Instructions. — It  appearing  that  the  injtinctiou 
suit  was  against  R.  and  L.  and  that  R.  had  been  active  in  the 
defense  and  had  employed  counsel  therein,  an  instruction,  as- 
serting that.if  the  attorney  both  represented  R.  and  L.,  the  ser- 
.  vices  for  the  one  being  the  same  as  for  the  other,  and  the  at- 
torney rendered  the  services  for  L.  gratuitously,  complainant 
would  not  be  entitled  to  recover  more  than  one-half  of  a  rea- 
sonable attorney's  fee,  was  erroneous  and  properly  refused. 

Appeal, from  Pike  Circuit  Court. 

Heard  before  Hon.  H.  A.  Pearce. 

Action  by  L.  Reeves  and  others  against  H.  T.  Bab- 
cock. From  a  judgment  in  favor  of  plaintiffs,  defend- 
ant appeals.    Affirmed. 

The  action  was  on  an  injunction  bond,  conditioned 
to  pay  the  defendants  in  the  injunction  suit  all  damages 
and  costs  which  any  person  may  -sustain  by  the  suing  out 
of  the  injunction.  After  demurrers  to  the  complaint 
were  overruled,  the  defendant,  by  way  of  answer,  plead- 
ed the  general  issue,  and  specially  as  follows :  "Former 
adjudication,  in  that  said  suit  is  based  on  what  pur- 
ports to  be  an  injunction  bond  executed  in  accordance 
with  section  788  of  the  Code  of  1896  of  Alabama,  by  E. 
A.  Baker,  D.  A.  Baker,  and  H.  T.  Babcock  on  the  18th 
day  of  April,  1905,  in  a  cause  then  pending  in  the  chan- 
cery court  of  said  county  of  Pike,  wherein  E.  A.  Baker 
was  complainant,  and  L.  Reeves,  R.  U.  McClure,  and 
Mrs.  M.  R.  Sellers  were  respondents,  and  that,  on  the 
motion  of  all  of  said  respondents  that  a  bond  be  exe- 
cuted according  to  law,  the  chancellor  decreed  that  a 
bond  be  executed  in  said  cause  in  accordance  with  sec- 
tion 786  of  said  Code^  and  that  in  compliance  with  said 
decree  complainants  executed  another  bond  on  the  19th 
day  of  June,  1905,  which  bond  was  the  lawful  bond  in 
said  cause,  and  said  first-named  bond  superseded  and 
held  for  naught.  ♦  ♦  ♦  For  further  plea  defendants  says 
that  plaintiff  is  estopped  from  suing  on  said  bond  sued 
on  in  this  action,  becaues  said  plaintiff  moved  the  chan- 
cery court  to  dissolve  said  injunction  unless  q,  sufficient 
and  proper  bond  in  accordance  with  the  law  should  be 
executed  by  E.  A.  Baker,  the  complainant  in  said  in- 
junction suit;  that  in  compliance  with  said  motion  the 
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chancellor  by  decree  required  said  E.  A,  Baker  to  exe- 
cute another  bond,  and  that  said  E.  A.  Baker  in  compli- 
ance therewith  executed  another  injunction  bond,  which 
latter  bond  took  the  place  and  superseded  the  first  bond 
executed  by  him."  The  plaintiff .  Ishowed  that  L.  Reeves 
had  been  active  in  the  defense  of  the  chancery  suit,  and 
had  employed  counsel,  who  managed  the  chancery  suit 
from  its  inception  to  its  conclusion,  and  that  his  ser- 
vices were  leasonably  worth  from  $50  to  $75.  At  the 
conclusion  of  the  evidence  the  defendant  requested  the 
following  charges:  Affirmative  charge.  '*If  the  jury 
believe  from  the  evidence  that  J,  R.  Motes  represented 
both  lleeves  and  McClure  in  said  injunction  suit  equal- 
ly, and  the  services  rendered  by  said  Motes  was  the 
same  for  the  one  as  for  the  other,  and  covered  by  the 
evidence  presented  in  this  case,  and  a  reasonable  fee  for 
all  of  said  service  is  as  shown  by  the  evidence  in  this 
case,  and  said  Motes  rendered  his  said  services  for  said 
McClure  gratuitously,  then  the  complainant  would  not 
be  entitled  to  recover  more  than  one-half  of  a  leason^ 
able  fee  as  shown  by  the  evidence."  The  court  refused 
these  charges. 

D.  A.  Baker,  for  appellant.— An  injunction  may  be 
continued  on  complainant's  application  upon  the  terms 
of  giving  a  new  bond  with  new  securities  and  If  such 
be  the  terms  of  the  order  the  first  bond  is  discharged. — 
10  A.  &  E.  Enc.  of  Law,  991.  The  filing  of  the  new  bond 
discharged  the  first  bond  given  and  it  now  furnishes  no 
cause  of  action.^ — TJwrington  'v.  Gould,  59  Ala.  469; 
Hal  self  'V.  Murray,  112  Ala.  185;  Ex  parte  Forchevmer^ 
15  South.  647.  The  allegations  of  the  complaint  fail  to 
allege  that  plaintiff  had  been  restrained  by  it  from  ex- 
ercising or  enjoining  some  right  or  privilege  they  de- 
sire to  exercise. — 10  Enc.  P.  &  P.  1128.  Defendant's 
demurrers  should,  therefore,  have  been  sustained. — 
Anslcn/  v.  Mock,  8  Ala.  444;  Dunn  v,  Davis,  37  Ala.  95; 
Washinqton  i\  TimherJake,  74  Ala.  259;  Dothard  v. 
ShieUJsl69  Ala.  135;  Rosser  v.  Timherlalce,  78  Ala.  162; 
BolUnq  v.  Tait,  65  Ala.  417;  Jackson  v,  Millspangh,  100 
Ala.  285. 
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J,  R.  MOXUS:,  for  app^lee.— TJtie  x^j^j  .aj^^hjoritv  x^t  Si 
chjancery  court  to  decree  daai^ges  is  a  statute  ^csti-ictiye 
in  its  teriKvs  wHck  apjJiefi  only  .to  Ucmd«  ^iveja  inxder 
sectjLoH  786  of  ,tbe  £lode.  The  boffid  sued  o^i  was  n-ot 
giv^  under  ^hat  statute.— Sec.  793^  Code  1896.  It  4aes 
not  lie  ija  the  ujiouth  of  the  complamaut  jto  .say  tJbiat  his 
suit  is  too  frivilous  to  authorize  defezida^  to  employ 
counsel  to  defend  such  H\xit^-&o^mr  :o,  Tunberla^e,  78 
Ala.  163.  Wh^e  a  numl^er  ,Qf  bpnd^  agce  giyeu  suit  may 
be  brought  o^  ^11.— F^azor  v.  M<;Whorter,  121  4Ja.  308; 
8.  c.  139  Ala,  450. 

ANDERSON,  J.— This  >suit  was  ^>wugbt  by  all  of  the 
obligees  undef  /the  bond^  for  the  ,u8e  gf  £.  Reeves  .as  the 
party  who  had  been  4ainaged  by  the  injunctioB  suit. 
The  boud  provides  for  the  paytaeut  of  "all  such  d^ju- 
ages  a^d  i*osts  w^ich  Any  pej>M>n  Bpiay  sustain,"  is  un- 
like the  bond  in  the  case  9S  Wcuiliiin^gtcm  v,  TMnberlalcej 
74  Ala.  259,  but  is  within  the  influence  .gf  the  .case  of 
Smith  i\  MutMol^  Loan  &  Trust  Co.,  X02  Ala.  282,  14 
South.  625,  and  was  properly  brought. 

The  complainant  avers  that  the  bill  was  dismissed, 
and  that  the  injunction  was  dissolved.  This  was  a  suf- 
ficient avernient  of  a  breach.— -^eijjrZe^r  v.  David,  23  Ala. 
127. 

Whether  the  bond  was  pioperly  given  under  the  stat- 
ute or  not,  it  was  good  as  a  conunon-law  obligation,  and 
as  such  was  Innding  on  the  surety,  JJabcoek. — HaJsey 
i?\  Murraji.  112  Ala!  185,  20  South.  575.  The  facts  set 
up  in  the  defendant's  special  plea  did  not  operate  to 
discharge  the  first  bond,  and  the  demurrer  to  said  plea 
was  properly  sustained. 

The  trial  court  did  not  err  in  permitting  the  plain- 
tiff to  introduce  the  proceedings  and  decree  in  the  in- 
junction case,  or  in  refusing  the  charges  requested  by 
the  defendant. 

The  judgment  of  the  circuit  court  is  affirmed. 

Tyson,  O.  J.,  and  Dowdell  and  McClei,lan,  JJ., 
concur. 
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Pickler  v.  The  Ststte. 

Action  by  State  for  8aJe  of  Lands  for  Taxes. 

(Decided  Feb.  5th,  190G.    42  So.  Rep.  1016.) 

Tarnation;  A^se^sment  to  Pwo  Parties;  Paj/fnent  hy  One;  Effect. — 
WbeA  lands  are  assessed  to*  two  different  people  for  the  same 
year,  and  one  of  such  persons  pays  the  taxes  on  such  land  for 
that  year,  the  lien  for  taxes  as  to  that  land  for  that  year  is 
discharged,  and  na  collection  can  he  had  lAiider  the  other  as- 
sesSinenfs. 

Appeal  frontf  t^K&lh  Circtiit  Court. 

Heafrd  b^fote  Hon.  W.  W.  Sarals^n; 

The  tatxes  cth  certain  real  estate  having  been  a-ssessed 
agafini^  this  afppelfanrt,  tlttd  not  having  been  paid,  the 
judge  of  probate'  of  I)e'KaIb  contity  entered  etH  order  for 
the  safe  of  the  laiids.  Ati  appeal  from  the  order  was 
takefl  to  the'  cfrcnit  court,  an^  tfpoft  igsue  tendered  by 
the?  state  the  defendant  replied  r  1^.  No  valid  assess- 
tnetit.  2.  Watrt  of  notice;  and,  3rd,  that  the  lahds  upon 
T<^hfch  it  was  alleged  that  taxes  were  due,  were  alt  the 
time  they  were  assessed  to  this  defendant,  ill  the  adverse 
possession  of  other  named  parties,  that  they  had  as- 
sessed them  for  taxes  arid  had  paid  the  taxesr  on  them, 
and  thrft  this  fact  t^^as  known  to  the  assessor  and  col- 
lector, or  cottld  have  been  kftown  by  leasottable  dili- 
gence*. De^nrrers  were  ffirterposed  to  these  last  pleas, 
arid  sustained.  On  the  trial  the  defendant  offered  to 
prove  that  each  parcel  of  laftd  assessed  to  him,  and  fc^ 
which  jndgment  was  sought  for  taxes,  was  at  the  time 
of  the  assessment  in  the  adverse  possession  of  other 
named  persons,  who  had  given  the  same  in  for  assess- 
ment and  had  paid  the  taxes  oti  them.  On  motion  of 
the  srtate  this  testimony  was  excluded.  These,  and 
other  questlotis  irot  necessary  to  be  here  set  out  were 
presented  fot  review,  upon  the  finding  of  the  trial  court 
that  taxej^  were  due  by  this  appellant  upon  the  lands 
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described  therein.  The  court  below  made  its  findings  of 
fact  without  the  intervention  of  the  jury,  and  certain 
findings  were  presented  also  for  review,  but  as  they  are 
not  mentioned  in  the  opinion,  they  are  not  here  set  out. 

Lee,  Lee  &  Lbe^  for  appellant. 

Massey  Wilson,  Attorney  General,  for  appellee. 

McOLELLAN,  J. — This  appeal  is  from  a  judgment 
of  the  circuit  court,  to  which  the  matter  had  been  re- 
moved by  appellant  under  section  4069  of  the  Code  of 
1896.  On  proper  request  of  the  parties  there  was  a 
special  finding  of  the  facts  by  the  trial  judge.  There 
are  many  assignments  of  error,  but  the  occasion  re- 
quires the  discussion  of  only  one  of  them. 

The  appellant,  on  the  trial  below,  offered  testimony 
tending  to  show  that  the  lands  condemned  to  sale  by  the 
probate  court  decree  had,  prior  to  the  rendition  of  that 
decree,  been  assessed  for  taxation,  for  that  tax  year 
(1904)  by  other  persons,  who  were  in  possession  there- 
of at  the  time  of  assessment,  and  that  the  taxes  due  un- 
der said  assessnients  had  been  by  such  persons  in  pos- 
session fully  paid.  On  objection  by  tlie  state,  this  prof- 
fered testimony  w^s  not  admitted.  The  record  shows 
an  assessment  of  the  same  lands  to  appellant  for  the  tax 
year  1904.  So  the  case  is  one  where  there  were  two  as- 
sessments of  the  same  lands,  and  payment  of  tht?  taxes 
assessed  against  them  under  one  oif  the  assessments. 
Where  there  are  two  assessments  of  the  same  lands  by 
different  persons  for  the  same  year,  and  payment  of 
the  taxes  is  made  by  one  under  his  assessment,  the  lien 
for  the  taxes  on  that  subject  of  taxation  is  wholly  dis- 
charged, and  no  collection  of  the  taxes  under  the  other 
assessment  can  be  made.  The  state  is  entitled  to  only 
one  tax  on  one  subject  thereof,  and  the  rule  declared 
best  gives  effect  to  that  truism. — Wilbort  v,  Michel,  42 
La.  Ann.  853,  8  South.  607 ;  Desty  on  Tax.  p.  812  et 
sen. ;  2  Cooley  on  Ta*xation,  p.  810,  and  note. 

It  follows  that  the  trial  court  erred  in  refusing  to  ad- 
mit testimony  tending  to  show  assessment  and  payment 
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of  the  taxes  by  parties  other  than  the  appellant;  and  for 
this  reason  the  judgment  must  be  reversed,  and  the 
cause  remanded. 

Reversed  and  remanded. 

Tyson^  C.  J.,  and  Dowdbll  and  Anderson^  JJ.,  con- 
cur. 
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MEMORANDA 

Of  Cases  Decided  During  the  Period  Embraced  in 

Thii^  Volume^  Which  are  Ordered  not  ih> 

BE  Reported  in  Full. 


GILLILAND  &  SON,  ET.  AL.  V.  MARTIN. 
Trespass  De  Bonis  Asportavit, 

(Decided  June  30,  1906.    42  South.  7.) 

Appeal  from  Tallapoosa  Circuit  Court. 
Heard  before  Hon.  S.  L.  Brewer. 
D.  H.  Riddle,  for  appellant. 
Thomas  L.  Bulger,  for  appellee. 
Reversed  and  remanded. 
Opinion  by  Dbnson,  J. 

Weaivley,  C.  J.,  and  Haralson  and  Simpson,  JJ., 
concur. 


SOUTHERN  RAILWAY  CO.  V.  MORRIS. 

Damages  for  Injwry  to  a  Horse, 

(Decided  June  30,  1906.  42  South.  19.) 

Appeal  from  Colbert  Circuit  Court. 

Heard  before  Hon.  E.  B.  Almon. 

Humes  &  Speake^  for  appellant, 

W.  L.  &  W.  P.  Chitwood,  for  appellee. 

Affirmed. 

Opinion  by  Anderson^  J. 

Weakley,  C.  J.,  Tyson  and  Simpso;^,  JJ.,  concur. 
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SINGLETON  V.  THE  STATE. 

Habeas  Corpus. 
(Decided  June  30,  1906.     42  South.  23.) 

Appeal  from  Pike  Piobate  Court. 

Heard  before  Hon.  A.  C.  Edmondson, 

No  counsel  for  appellant. 

Massey  Wilson,  Attorney  General,  for  State. 

AflRrmed. 

Opinion  by  Anderson^  J. 

Weakley,  C.  J.,  Tyson  and  Simpson,  J  J.,  concur. 


SOUTHERN  RAILWAY  CO.  V.  COCHRAN. 

Action  for  Injury  to  Passenger. 
(Decided  June  30.  1906.     42  South.  100.) 

Appeal  from  Lamar  Circuit  Couit. 
Heard  before  Hon.  S.  H.  Sprott. 
Weatherly  &  Stokely,  for  appellant. 
Walter  Nesmith,  and  Martin  &  Martin,  for  appel- 
lee. 

Reversed  and  remanded. 
Opinion  by  Haralson,  J. 
All  the  Justices  concur. 


HAWKINS  V.  TAYLOR,  ET.  AL. 

Assumpsit. 
(Decided  May  19th,  1906.    42  South.  126.) 

Appeal  from  St.  Clair  Circuit  Court. 
Heard  before  the  Hon.  J.  A.  Bilbro. 
M.  M.  Smith,  for  appellant. 
No  counsel  marked  for  appellee. 
Appeal  dismissed. 
Per  curiam. 
Tyson,  J.,  dissents. 

43 
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STATE  EX  REL  TURNER    V.    COMMISSIONERS' 

COURT  OF  SHELBY  CO. 

Mandamus. 

(Decided  Feb.   16,   1906.     42   South.   126., 

Appeal  from  Shelby  Circuit  Court. 

Heard  before  Hon.  John  Pelham.    . 

Thomas  L.  Bulger^  for  appellant. 

Cecil  Browne,  Browne  &  Leeper,  and  Whitson  & 
Dryer,  for  appellee. 

Affirmed. 

Opinion  by  Anderson,  J. 

McClellan^  C.  J.,  Haralson^  Simpson  and  Denson, 
JJ.,  concur. 

Tyson  and  Dowdell,  JJ.,  dissent. 


HENRY  V.  WERT. 

Contest  of  Will 
(Decided  Dec.  30,  1906.     42  South.  405.) 

Appeal  from  Morgan  Probate  Court. 

Heard  before  Hon.  William  E.  Skeggs. 

John  C.  Eyster^  W.  T.  Lowb^  and  George  H. 
Parker^  for  appellant. 

R.  W.  Walker,  T.  C.  McClellan,  and  E.  W.  Godby, 
for  appelle. 

Reversed  and  remanded. 

Opinion  by  Dowdell^  J. 

All  the  Justices  concur. 


CHAMBERS  V.  MORRIS. 

Ejectment 

(Deicded  May  20th,  1906.  42  South.  549.) 

Appeal  from  Henry  Circuit  Court. 
Heard  before  Hon.  H.  A.  Pearce. 
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P.  A.  McDANiEii^  for  appellant 

William  C.  Oates^  for  appellee. 

Affirmed. 

Opinion  by  Tyson^  C.  J. . 

Haralson,  Simpson  and  Dbnson,  JJ.,  concur. 


SANDERS  V.  CUNNINGHAM  &  CO.,  ET  AT. 
Equity. 

(Decided  Nov.  29th,  1906.     42  South.  611.) 

Appeal  from  Jackson  Chancery  Court. 

Heard  befoie  Hon.  W.  H.  Simpson. 

W.  H.  Norwood,  and  John  B.  Talley,  for  appellant. 

J.  F.  Proctor,  and  Virgil  Bouldin^  for  appellee. 

Appeal  dismissed. 

Opinion  by  Tyson,  C.  J. 

DovvDELL,  Anderson,  and  McClellan^,  JJ.,  concur. 


THOMAS  V.  DANIEL  BROS. 

Deti/mi£, 

(Decided  Nov.  15th,  1906.    42  South.  623.) 

Appeal  from  Cherokee  Circuit  Court. 
Heard  before  Hon.  James  A.  Bilbro. 
C.  Daniel,  for  appellant. 
Burnett,  Hood  &  Murphree,  for  appellee. 
Appeal  dismissed. 
Opinion  by  Denson,  J. 

Weakley,  C.  J!,  and  Haralson  and  Dowdell,  JJ., 
concur. 


HANEY  V.  THE  STATE. 

^Abusive  and  Insulting  Lmigita^/e. 
(Decided  Dec.  5th,  1906.     42  South.  683.) 

Appeal  from  Cleburne  County  Court. 
Heard  before  Hon.  T.  A.  Johnson. 
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Burton  &  McMahan,  for  appellant. 

Massey  Wilson,  Attorney  General,  for  appellee. 

Affirmed. 

Weakley,  C.  J,,  Haralson  and  Dbnson,  JJ.,  concur. 


LOUISVILLE  &  NASHVILLE  E.    B.    CO.    V. 
MULDER. 

Action  for  Damages  to  Passenger. 

(Decided  Nov.  22,  1906.     42  South.  743.) 

Appeal  from  Elmore  Circuit  Court 
Heard  before  Hon.  S.  L.  Brewer. 
George  W.   Jones,   H.   L.   Golson^  and   S.    Lamar 
Fields,  for  appellant. 
Lull  &  Tate^  for  appellee. 
Affirmed. 

Opinion  by  Simpson,  J. 
Tyson,  C.  J.,  Haralson,  and  Denson,  JJ.,  concur. 


MAYOR,  ETC.  of  ENSLEY  V.  GOSWICK. 

Violation  of  City  Ordinance. 
(Decided  Jan.  15th,  1907.    42  South.  829.) 

Appeal  from  Jefferson  Criminal  Court. 

Heard  before  Hon.  M.  M.  Baldwin. 

RoMAiNE  Boyd,  for  appellant. 

A.  Leo  OberDorfer,  for  appellee. 

Reversed  and  remanded  upon  authority  of  Ensley  v. 
Cohen,  infra. 

Opinion  by  Anderson,  J. 

Tyson,  C.  J.,  Dowdell  and  McClellan,  JJ.,  con- 
cur. 
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ALLEN,  ET.  AL.  V.  PIERCE  &  CO. 

Assumpsit, 
(Decided  Deecmber  20th,  1906.    42  South.  858.) 

Appeal  from  Montgomery  City  Court. 

Heard  before  Hon.  A.  D.  Sayee. 

Marks  &  Saybe^  for  appellants. 

GuNTER  &  GuNTER^  and  F.  S.  Ball,  for  appellee. 

Affirmed. 

Opinion  by  Simpson,  J. 

Tyson,  C.  J.,  Dowdbll  and  McClellan,  JJ.,  concur. 
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ACCOUNTS. 
1.  Verified. 
Account;  Action  on;  Verified  Account;  Affidavits  Taken  in  Other 
States;  Authentication. — Under  Section  1799,  on  account  veri- 
ged  by  affidavit  taken  before  a  notary  in  another  State,  to 
which  affidavit  Is  attached  the  seal  of  office  of  such  notary, 
is  sufficient  authentication,  and  not  objectionable,  that  a  no- 
tary without  the  State,  cannot  administer  an  opth  unless  au- 
thorized to  do  so  by  the  law  of  the  State  of  his  residence. — 
Otcenshoro  Wagon  Co.  v.  Hall,  210. 

ACTIONS. 

See  various  causes  of  action  for  conaplaints  and  defenses  therein. 

1.  Misjoinder  of  Causes. 

Actions;  Misjoinder;  Tort  and  Contract. — ^A  complaint  contain- 
ing two  counts,  one  for  deceit  in  the  sale  of  goods,  and  one 
for  a  breach  of  warranty  of  soundness  made  on  the  sale  of 
the  goods,  is  demurrable  for  a  misjoinder  of  the  counts;  the 
first  count  being  case,  and  the  other  assumpsit. — Brooks  v. 
Romano,  300. 

2.  Single  Cause  stated. 

Action;  Complaint;  Single  Cause. — A  count  ascribing  the  injuries 
of  plaintifiF  to  the  negligence  of  the  defendant's  superintendent 
in  failing  to  keep  the  handle  of  the  hand  car  in  proper  order 
and  negligently  permitting  plaintiff  to  use  it  while  In  a  de- 
fective condition  is  not  subject  to  demurrer  as  setting  up  two 
separate  causes  of  action. — So.  Ry.  Co.  v.  McOowan,  440. 

3.  Parties  Plaintiff. 

Parties  Plaintiffs;  Persons  Who  May  Sue;  Real  Party  in  Inter- 
est.— ^The  party  to  whom  payment  can  be  legally  made,  and 
who  can  legally  discharge  the  debtor  may  bring  the  suit  In 
his  name,  although  it  be  for  the  use  of  some  other  person  to 
whom  he  is  bound  to  pay  the  money,  when  collected. — Ex  parte 
Randall  640. 

Same. — Where  it  is  shown  that  a  party  was  Informed  of  the 
transfer  of  the  claim  to  him  and  knew  of  the  institution  of 
suit  in  his  name,  and  did  not  disavow  the  trust,  his  accept- 
ance of  the  trust  will  be  presumed. — 76.  640, 

Same;  Right  to  Sue  in  Name  of  Another.— The  beneficial  owner 
of  a  chose  in  action,  or  property,  has  the  right  to  use  the 
name  of  the  person  holding  the  legal  title,  in  a  suit  to  re- 
cover the  money  or  property,  upon  indemnifying  the  holder 
of  the  legal  title  against  costs,  and  the  owner  of  the  legal 
title  has  no  right  to  dismiss  a  suit  so  brought — lb.  640. 
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ACWONS— Continued. 

Same, — Party  holding  the  legal  title  to  the  chose  in  action  whose 
name  is  used  as  the  party  plaintiff  by  the  person  having  the 
beneficial  interest  therein,  has  the  right  to  be  heard  on  the 
question  of  fact  as  to  whether  the  beneficial  interest  is  in 
the  party  who  claims  it. — 11),  640. 

ACTS  CITED  AND  CONSTRUED. 
Oefieral. 
1860-61  p.      12.     Henry   v.    Brannan,   323, 
1880-81  p.     156.     Dinkins  v.  The  State,  49. 
1886-87  p.    665.    Dinkins  v.  The  State,  49. 
1894-  5  p.  1225.     Wilson  &  Son  v.  Curry.  368. 
1900-01  p,     106. .  Witherington  v.  Gainer,   655. 
1900-01  p.     112.     Jones  v.  The  State,   63. 
1900-01  p.  1112.    Jones  v.  The  State,  63. 
1900-01  p.  2070.     Courtner  v.  Etheridge,  79. 
1900-01  p.  2342.     City  of  Mobile  v.  Shaw,  599. 
1900-01  p.  2375.     State  ex  rel.  Ducourneau  v.  Langan,  647. 
1903       p.      71.    City    of    Montgomery    v.    Reese,    188, 

Local. 
1900-01  p.  1027.    City  of  Montgomery,  et  al.  v.  Bamett,  et  al.  119. 
1900-01  p.  1940.     Bnsley  v.  Cohn.  316. 

Smith  V.  Chapman  &  Co.,  191. 
Ensley  v.   Cohn,   316. 
Clarke  v.  Jemigan,  365. 
City  Council  of  Montgomery  v.  Reese,  188. 
692.     Bnsley    v.    Cohn,    316. 
ADVERSE    POSSESSION. 
See  Ejectment;  Tenancy  in  Common. 

1.  Character. 

Adverse  Possession;  Character  of  Possession;  By  Donee. — One 
holding  land  under  a  parol  gift  is  a  tenant  at  will,  until  there 
has  been  such  adverse  possession  by  him  that.  If  continued  for 
the  statutory  period  will  work  a  divestiture  of  the  donor's  title, 
— Gillespie,  et  al,  v,Oillispie,  184. 

Same;  Claim  of  Right, — ^To  be  adverse  to  the  donor,  the  posses- 
sion of  land  by  one  who  enteris  under  a  parol  gift  must  be  ac- 
companied by  a  claim  of  right  and  hostility  to  the  donor's  title. 
—Ih,  184. 

Same;  Evidence;  Sufficiency. — ^The  evidence  in  this  case  consid- 
ered and  held  insuflficient  to  show  that  the  possession  of  the 
donee  was  adverse  to  the  donor's  title. — lb,  184. 

2.  Color  of  Title. 

Adverse  Possession;  Color  of  Title;  What  Constittues;  Possession 
of  Part;  Claim  to  Whole, — In  order  to  constitute  a  deed  color 
of  title,  the  grantee  must  have  taken  possession  of  a  part  of 
the  land  therein  described,  claiming  title  thereunder  to  the 
whole. — Henry  v.  Frolichstein,  330. 
AGRICULTURE. 

1.  Relation  of  Croppers. 
Agriculture;  Liens;  Contract  of  Hire;  Crops. — ^Where  one  party 
furnishes  the  land  and  teams  and  the  other  party  the  labor 
with  an  agreement  to  divide  the  cr6ps  between  them  a  con- 
tract of  hire  exists  under  Section  2712,  Code  1896,  and  the 
title  of  the  crops  are  in  the  owner  of  the  soil,  while  the  la- 
borer has  his  lien  for  his  share  of  the  crops. — Farrow  v, 
Wooley  &  Jordan,  373. 
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APPEAL  AND  ERROR. 
See  Trial. 
L    Matters  not  presented  in  Lower  CJourt 

Criminal  Law;  Appeal;  Matter  not  Presented  in  Lower  Court,-^ 
The  minute  entry  showed  that  the  grand  Jury  was  composed  of 
fifteen  persons,  but  names  only  fourteen.  The  defendant  in  the 
lower  court  moved  to  quash  the  venire  on  the  grounds  other 
than  want  of  sufficient  number  of  grand  jurors.  Held,  that  the 
objections  for  want  of  proper  number  of  grand  Jurors  cannot 
be  raised  for  the  first  time  in  the  appellate  court,  and  that  the 
appellate  court  will  presume  that  the  grand  Jury  was  legally 
constituted. — Logan  v.   The  State,  11. 

Appeal;  Submission  of  Cause;  Objections  to  Evidence, — ^The 
cause  submitted  for  final  decree  on  pleadings  and  evid<^nce  as 
noted  by  the  register,  and  the  note  of  submission  was  silent  as 
to  any  objection  to  evidence,  and  it  not  otherwise  appearing 
that  any  objections  were  made  on  the  hearing  of  the  cause, 
questions  raised  on  appeal  on  objection  to  evidence  may  be  dis- 
regarded, as  raised  for  the  first  time  on  appeal. — Harper  t?. 
T.  N.  Hayes  Co.  et  al,,  174. 

Appeal;  Objection  to  Introduction  of  Evidence  in  Trial  Court; 
Sufficiency. — One  desiring  to  take  advantage  of  the  provisions 
of  Section  1531«  Code  1806,  should  object  to  the  introduction 
of  the  deeds  because  not  corresponding  with  the  abstract  furn- 
ished, and  cannot  present  the  error  on  appeal  in  the  absence 
of  such  objection. — Henry  v.  Frolichstein,  330. 

Appeal;  Taking  Objection  in  Trial  Court;  Necessity  of  Showing 
Same  in  Bill  of  Exceptions. — ^This  court  will  not  review,  on 
appeal,  objections  to  the  introduction  of  evidence,  in  the  ab- 
sence of  a  showing  in  the  bill  of  exceptions  that  objection  was 
offered  to  it  in  the  trial  court,  and  exception  reserved  to  the 
court's  action.— /&.  330. 

Appeal;  Proceeding  in  Lower  Court;  Scope  of  Issues  on  New 
Trial;  Theory  of  Action. — The  fact  that  a  case  was  tried  upon 
a  different  theory  on  a  former  hearing,  did  not  deprive  plain- 
tiff of  the  right  to  prove  anything  material  to  the  controversy 
on  the  present  trial,  where  the  property  sought  to  be  recovered 
was  in  possession  of  the  defendant  at  the  time  of  the  institu- 
tion of  the  suit,  and  was  afterwards  sold  by  his  employe.— 
Farrow  v.  Wooley  d  Jordan,  373. 

2.    New  Trial. 

Same;  Appeal;  Motion  for  New  Trial;  Review. — ^This  court  can- 
not review  the  action  of  the  trial  court  on  a  motion  for  a 
new  trial  in  a  criminal  case. — Ferguson  v.  The  State,  21. 
Appeal;  Review;  Refusal  of  New  Trial;  Weight  of  Evidence.— 
The  refusal  of  the  trial  court  to  grant  a  new  trial,  motion  for 

.  which  is  based  on  the  ground  that  the  verdict  was  against  the 
evidence,  will  not  be  disturbed  on  appeal,  where  there  is  evi- 
dence tending  to  support  the  verdict. — Southern  C.  d  C.  Co.  v. 
Swinney,  403. 

New  Trial;  Grounds;  Surprise. — One  cannot  claim  surprise  as  a 
ground  for  a  new  trial,  based  on  the  testimony  of  the  officer  of 
the  corporation  that  such  person  made  certain  admissions, 
where  such  person  denied  making  any  admission  while  testi- 
fying in  his  own  behalf  on  redirect  examination;  the  remedy 
of  a  party  taken  by  surprise  at  the  testimony  of  witness  of 
the  adverse  party,  Is  by  motion  for  a  continuance. — Cteter  v. 
Central  Coal  Co.,  578. 
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Same;  Newly  Discovered  Testimony;  Cumulative  Testimxmy, — 
A  new  trial  will  not  be  granted  on  the  ground  of  newly  dis- 
covered testimony  wbfch   is  merely  cumulative. — /&.  578. 

Appeal;  Review;  Granting  New  Trial, — Unless  the  evidence 
plainly  suports  the  verdict  the  granting  of  a  new  trial  for 
insufficient  evidence  will  not  be  reviewed. — Hervey,  et  aU  v. 
Hart,  604. 
New  Trial;  Surprise  and  Mistake,— TslcXa  examined  and  stated,  and 
It  is  held  that  under  them  plaintiff  was  properly  granted  a 
new  trial  on  account  of  mistake  and  surprise. — So,  Ry,  Co,  v, 
Dickens,  651. 

3.    Questions  Presented  for  Review. 

Criminal  Law;  Appeal;  Questions  Presented  for  Review. — In  the 
absence  of  a  recital  In  the  record  proper  of  the  court's  action 
on  the  demurrers,  the  statement  in  the  bill  of  exceptions  that 
the  court  overruled  the  demurrers  does  not  present  such  action 
for  review. — Gains  v.  The  State,  29. 

Same;  Reserving  Exceptions  to  Charges, — ^The  bill  of  exceptions 
recites  that  appellant  requested  four  charges  and  sets  them 
out,  and  then  recites  that  the  defendant  duly  excepted  to  the 
refusal  of  the  court  to  give  them.  Held,  a  request  In  bulk  and 
not  available  if  any  one  charge  is  bad. — Ih,  29. 

Criminal  Law;  Appeal;  Review;  Motion  to  Quash  Venire, — Al- 
though the  bill  of  exceptions  recites  that  a  motion  to  quash 
the  venire  was  overruled  jy  the  trial  court,  it  does  not  present 
that  question  for  review,  on  appeal,  In  the  absence  of  an 
entry  in  the  Judgment  showing  the  court's  ruling  on  the  mo- 
tion.— Thompson  v.  The  State,  37. 

Appeal;  Review;  Scope. — The  cause  not  being  triable  on  its 
merits  until  the  plea  of  want  of  jurisdiction  is  disposed  of,  the 
other  assignments  will  not  be  considered. — Eagle  Iron  Co,  v. 
Malone,  367. 

Appeal;  Ruling  on  Demurrer;  Review. — On  appeal,  this  court 
will  not  consider  the  sufficiency  of  the  complaint  on  a  ground 
not  presented  by  the  demurrer. — Ala.  Steel  d  Wire  Co,  v. 
Griffin,  423, 
Appeal;  Exceptions  to.  Instruction;  Review, — Although  the  bill 
of  exceptions  does  not  recite  that  the  refused  instructions  was 
separately  requested,  yet  if  each  charge  shows  that  it  was 
separately  considered  and  marked  refused,  the  ruling  on  each 
instruction  is  revisable. — Ih,  423. 
Appeal;  Instructions;  Review. — Instructions  relating  to  counts 
open  to  demurrer,  and  so  held  on  this  appeal,  will  not  be  con- 
sidered.—/&.  423. 

Appeal;  Rulings  on  Demurrer;  Review. — Where  the  record  shows 
the  granting  of  a  motion  to  strike  out  parts  of  a  complaint,  but 
does  not  show  what  parts  were  stricken,  nor  whether  the  com- 
plaint as  shown  by  the  record  was  the  same  as  when  the  de- 
murrer was  sustained  to  it,  this  court  cannot  review  the  rul- 
ing on  demurrer. — Wolf.  v.  Smith,  457. 

Same;  Instructions;  Oh jections ; Exceptions ;  Necessity  for, — Ob- 
jection to  the  oral  charge  must  be  made  and  exceptions  re- 
served thereto  at  the  time  of  Its  delivery  in  order  to  make  such 
objections  the  basis  for  a  new  trial  and  have  the  same  con- 
sidered on  appeal  from  the  overruling  of  such  motion. — Geter 
V,  Central  Coal,  Co,,  578. 
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Same;  Improper  Remarks  of  Court, — An  objection  to  an  improp- 
er remark  made  by  the  court  during  the  trial  mupt  be  reserved 
by  an  exception  thereto  at  the  time  of  its  malting  and  the  same 
made  a  ground  for  motion  for  a  new  trial,  before  It  can  be  con- 
sidered on  an  appeal  from  a  judgment  refusing  a  motion  for  a 
new  trial.— 76.  578. 

4.  Presumptions  on. 

Criminal  Law;  Appeal;  Presumption, — Where  it  appeared  that  the 
railroad  was  being  operated  by  a  street  railway  company, 
and  there  was  no  affirmative  evidence  to  the  contrary,  it  will  be 
presumed  on  appeal  that  the  road  was  a  street  railway,  and 
that  the  prosecution  under  the  statute,  was  not  within  the 
terms  of  the  statute. — Dean  v.  The  State,  34. 

Appeal;  Equity;  Chancellor's  Decree;  Presumptions. — No  pre- 
sumptions are  indulged  as  to  the  correctness  of  the  chancellor's 
decree  on  appeal,  and  this  court  must  reach  its  own  conclusions 
without  regard  to  such  decree. — Spears  v.  Taylor,  et  al.,  180. 

Appeal;  Review;  Presumption. — Where  the  bill  of  exceptions 
shows  that  leave  was  g:ranted  plaintiff  to  amend  his  complaint 
so  as  to  claim  damages  for  a  rupture,  though  the  record  does 
not  show  that  the  pleadings  were  is  fact  so  amended,  it  will 
be  presumed  that  the  amendment  was  made  to  sustain  the 
action  of  the  trial  court  in  admitting  evidence  on  this  point 
—So.  Ry.  Co.  V.  McOouran,  440. 

Appeal;  Presumptions;  Overruling  Demurrer. — It  cannot  be  pre- 
sumed that  pleading  would  have  been  amended  had  demurrer 
been  sustained  thereto,  hence  it  is  not  harmless  error  to  over- 
rule a  demurrer  which  states  that  the  pleading  mererly  states 
a  conclusion. — Western  V.  Tel.  Co.  v.  Heathcoat,  623. 

5.  Effect  of  Affirmance  in  Criminal  Cases. 

Criminal  Law;  Appeal;  Disposition  of  Cause;  Affirmance. — Sec- 
tion 4334,  Code  1896,  applies  only  to  cases  in  which  capital 
punishment  is  imposed,  and  the  date  fixed  expires  before  the 
determination  of  the  appeal;  and  where  the  defendant  is  con- 
victed of  a  misdemeanor  and  appeals,  giving  bail,  as  provided 
by  section  4321  of  the  Code,  the  supreme  court,  on  affirmance 
of  the  appeal,  need  not  resentence,  nor  fix  the  date  for  the  be- 
ginning of  the  sentence,'  the  undertaking  by  the  defendant  be- 
ing to  surrender  herself  to  begin  the  sentence  upon  such  an  af- 
firmance.— Weinard  v.  The  State,  57. 

6.  Discretion  of  Court. 

ippeal;  Review;  Discretion. — Whether  the  court  will  permit  a 
demurrer  to  be  interposed  to  a  plea  after  the  cause  is  sub- 
mitted to  the  jury,  is  addressed  to  its  discretion,  and  not  re- 
viewable on  appeal.__Oircn«6oro   Wagon  Co.  v.  Hall,  210. 

Appeal  and  Error;  Trial  Court's  Discretion. — The  action  of  the 
presiding  judge  whether  he  certifies  or  refused  to  certify  un- 
der the  provisions  of  Section  1326  of  the  Code,  so  as  to  fix  the 
amount  of  costs  on  plaintiff  in  excess  of  the  amount  of  judg- 
ment or  not,  is  not  reviewable  on  appeal ;  nor  can  the  action 
of  the  judge,  as  to  such  matter,  be  controlled  by  mandamus. 
—Buford  V.  Christian,  343. 

Appeal;  Review;  Discretion;  Competency  of  Immature  Witness. — 
Unless  it  clearly  appears  that  the  court's  discretion  was  Im- 
proi^erly  used  In  permitting  a  witness  of  immature  years  to 
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testify,  It  will  not  be  reviewed  on  appeal. — Birmingham  Ry, 
L.  d  P.  Co,  V,  Wise,  492. 

7.    Harmless  Error. 

Appeal;  Harmless  Error, — Eridence  that  defendant  was  about 
76  years  of  age,  although  Immaterial,  Was  harmless.— Oicefw- 
horo  Wagon  Co.  v.  Hall,  210. 
Appeal;  Harmless  Error;  instructions. — As  a  general  rule,  the 
giving  or  refusing  of  abstract  or  argumentative  instructions, 
will  not  work  a  reversal  of  the  cause. — /&.  210. 

Appeal;  Prejudicial  Error;  Exclusion  of  Evidence. — It  was  not 
error  to  exclude  the  testimony  offered  by  plaintiff  where  the 
same  failed  to  make  out  a  prima  facie  case  for  him  under  the 
pleading.— Po/t  v.  Oerst,  287. 

Appeal;  Harmless  Error;  Pleading. — Any  error  In  striking  spe- 
cial pleas  is  rendered  harmless  where  the  matters  set  up  there- 
in were  admitted  imder  the  general  Issue. — Buford  v.  Chris- 
tian, 343. 

Same;  Admission  of  Evidence. — Defendant  was  not  prejudiced 
by  the  admission  of  evidence  as  to  his  acts  on  the  land  alter 
the  commencement  of  the  suit  where  the  recovery  was  for 
nominal  damages  only. — Ih.  343. 

Same;  Failure  to  Present  Question  Below. — Where  instructions, 
If  misleading,  could  have  been  cured  by  requested  instructions 
In  the  court  below^  but  no  such  request  was  made,  it  was 
harmless  error  to  give  them. — lb.  343. 

Appeal;  Harmless  Error;  AdnUssion  of  Evidence. — While  it  was 
error  to  allow  parol  testimony  as  to  plaintiff's  ownership  of 
the  land,  such  error  is  rendered  harmless  where  documentary 
evidence  of  plaintlff^s  title  is  subsequently  introduced  by  de- 
fendant.—Tk  fitter  C.  C.  &  I.  Co,  V.  Wheeler,  354. 

Appeal;  Harmless  Error;  Instruction. — It  is  not  reversible  error 
to  give  a  charge  correctly  stating  the  law,  though  such  charge 
be  abstract  or  argumentative. — Southern  C.  d  C.  Co.  v.  fiftcin- 
ney,  403. 

Appeal;  RuUngs  on  Pleadings;  Harmless  Error. — Ck>imsel  for 
plaintiff  having  stated  that  plaintiff  did  not  claim  a  recovery 
on  any  of  the  counts  of  the  complaint,  except  certain  si)ecifled 
ones,  and  the  court  In  Its  charge  to  the  jury  having  limited  the 
right  of  recovery  to  the  specified  counts,  the  complaint  was  in 
effect  amended  by  striking  out  the  abandoned  counts  and  rul- 
ings on  demurrer  to  those  counts.  If  error,  was  harmless. — Ala. 
Steel  &  Wire  Co.  v.  Griffin,  423. 

Appeal ;'  Harmless  Error;  Ruling  on  Demurrer. — Defendant  filed  a 
plea  of  contributory  negligence  alleging  that  plaintiff  negligent- 
ly placed  his  foot  on  the  railroad  track  immediately  in  front 
of  a  locomotive  operated  thereon,  and  thereby  sustained  the 
Injury  complained  of.  A  second  plea  of  contributory  negli- 
gence averred  that  his  foot  was  on  the  track  of  the  road.  A 
demurrer  was  sustained  to  the  second  plea.  Held,  the  de- 
fendant was  entitled  under  the  first  plea  to  prove  the  de- 
fense set  up  by  the  second  plea,  and  the  sustaining  of  the 
demurrer  thereto  was  harmless. — Crcola  Lumher  Co.  v:  MUls, 
474. 

Appeal;  Review;  Harmless  Error. — If  it  was  error  to  exclude  an 
answer  of  a  witness,  this  error  \>'as  cured  by  the  subsequeht 
admission  of  testimony  substantially  covering  the  testimony 
excluded. — Birmingham  Ry.  L.  d  P.  Co.  v.  King,  504. 
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Appeal;  Harmless  Error. — ^The  Jury  having  found  for  the  de- 
fendant it  was  error  without  injury  to  Instruct  that  If  defend- 
ant was  not  grossly  at  fault  the  jury  would  be  justified  in  as- 
sessing the  damages  as  low  as  one  dollar;  although  under  sec- 
tions 26  and  27,  Code  1896,  the  jury  might  assess  such  dam- 
ages as  to  them  might  seen  just  though  the  negligence  was  not 
gross. — Loveman  v.  Birmingham  Ry.  L,  d  P.  Co,,  515. 

Same;  Instructions. — ^The  trial  court  will  not  be  reversed  for 
giving  instruction  asserting  no  proposition  of  law. — lb.  515. 

A^ppeal:  Excluhion  of  Evidence:  Prejudice. — Where  witnesses  had 
testified  to  the  locality  and  its  surroundings,  and  as  to  the 
houses  etc.,  there  about  the  plaintiff  was  not  prejudiced  by 
being  prevented  from  proving  that  there  was  a  village  there. — 
Johnson  v.  Birmingham  Ry.  L.  d  P.  Co.,  529. 

ippeal;  Harmless  Error;  Demurrer. — Where  plaintiff  had  the 
benefit  under  two  other  counts  of  all  the  evidence  that  could 
have  been  offered  to  the  counts  to  which  the  demurrer  was 
sustained,   the  sustaining  of   the  demurrer   was  harmless. — 
Bradley  v.  L.  d  y.  R.  R.  Co.,  645. 

Appeal;  Review;  Harmless  Error;  Instruction, — Where  the  gen- 
eral charge  is  properly  given  for  defendant,  the  refusal  to 
give  charges  requested  by  plaintiff  asserting  correct  legal 
propositions  is  harmless  error. — Farley  v.  Mobile  d  O.  R.  R, 
Co.,  557. 

Appeal;  Evidence;  Harmless  Error. — When  a  witness  gives  in 
detail  evidence  fully  answering  a  question  It  Is  harmless  error 
to  sustain  an  objection  to  such  question. — 8o.  Ry.  Co.  v.  Cofer, 
565. 

Same. — A  witness  was  allowed  to  detail  the  fact  concerning  the 
conditions  "alongside"  the  press  at  the  time  inquired  about,  and 
It  was  harmless  error  to  exclude  a  question  as  to  whether  it 
was  possible  to  get  alongside  the  compress  with  freight  at  a 
certain  time. — lb.  565. 

Same;  Numbering  Charges. — While  It  is  not  fatal,  on  appeal,  to 
fail  to  number  requested  written  Instructions,  It  should  be 
avoi^ded  where  the  charges  are  numerous. — lb,  665. 

8.    Assignment  of  Error. 

Appeal;  Assignments  of  Error;  Sufficiency. — The  portion  of  the 
judge's  charge  containing  several  hundred  words  and  many 
sentences  is  set  out  in  the  bill  of  exceptions.  The  assignment 
of  error  does  not  point  out  particularly  the  defective  portions, 
and  counsel  do  not  do  so  in  brief.  Held,  the  exception  is  un- 
availing unless  all  the  portion  set  out  is  bad. — Ala.  Steel  d 
Wire  Co.  v.  Griffin,  423. 
Appeal;  Assignment  of  Error;  Record;  Review. — Where  the  ap- 
peal is  taken  from  the  overruling  of  a  motion  for  a  new  trial 
assignments  of  error  predicated  on  exceptions  reserved  on  the 
trial,  not  made  ground  of  motion  for  new  trial,  cannot  be  con- 
sidered on  appeal. — Geter  v.  Central  Coal  Co.,  579. 

ASSUMPTION  OF  RISK. 

See  Master  and  Servant,  Railroads,  Street  Railways,  Negligence. 
ATTACHMENT. 

1.    Claim   Suit. 
Attachment;  Claim  Suit;  Amendment  of  Affidavit. — ^Where  an  affi- 
davit in  a  claim  suit  states  that  the  property  attached  is  not 
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the  property  of  the  attachment  debtor,  but  is  the  property 
of  the  claimant,  without  stating  the  nature  of  the  right  or 
claim  set  up,  such  an  affidavit  is  sufficient  to  give  the  court 
Jurisdiction  of  the  claim  suit  and  to  authorize  an  amendment 
setting  forth  the  nature  of  the  right  or  claim  of  claimant  to 
the  property. — Witherington  v.  Oainer^  655. 

ATTORNEY  AND  CLIENT. 
See  Trial,  Conduct  of  Counsel. 

Attorney  and  Client;  Duty  to  Client;  Acting  for  Adverse  Party. — 
Where  the  defendant's  attorney  is  authorized  in  writing  by 
plaintiff  to  have  a  cause  dismissed,  and  made  such  motion 
under  such  authority,  it  is  not  a  representation  of  both  par- 
ties by  him. — Ex  parte  Randall,  640. 

Same;  Settlement  by  Client. — ^A  party  has  a  right  to  make  any 
settlement  or  compromise  he  pleases  with  the  other  party 
and  to  order  a  dismissal  of  the  suit.  If  he  be  plaintiff,  whether 
he  has  employed  counsel  or  not. — /6.  640. 

BANKRUPTCY. 

Bankruptcy;  Fraudulent  Transfer;  Action  to  Set  Aside. — ^The  bill 
averred  that  a  certain  mortgage  was  fraudulently  given  and 
that  the  said  mortgage  had  been  fully  paid  on  and  discharged 
before  the  filing  of  the  bill.  Held,  a  bill  to  declare  a  fraudu- 
lent preference  was  not  maintainable  as  a  bill  to  set  aside  a 
fraudulent  conveyance  or  transfer  under  section  818.  Code  1806, 
as  the  mortgage  was  functus  officio. — Brock  <C-  Spight,  et  al,  v. 
Oliver,  93. 

Bankruptcy ;  Pleading  Discharged;  Avoidance. — A  plea  setting  up 
a  discharge  in  bankruptcy  ns  a  bar  is  properly  met  by  an 
amendment  alleging  that  the  lien  under  the  judgment  soujrht 
to  be  enforced  was  acquired  more  than  four  months  before 
the  filing  of  the  bankruptcy  petition. — Brunson,  et  al.  v.  Ros- 
enhehn  d  Son.  112. 

Bankruptcj/ ;  Discharge;  New  Promise;  Action:  Evidence. — In  an 
action  on  a  new  promise  to  pay  a  discharge  debt,  an  inquiry 
as  to  defendant's  earnings  two  years  subsequent  to  the  com 
mencement  of  the  suit,  was  not  proper. — Torry  v.  Krauss,  200. 

Same;  Income  of  Debtor;  Use  of. — A  debtor,  liable  on  a  new 
promise  to  pay  a  debt  discharged  as  soon  as  he  is  able,  is 
not  required  to  guage  his  expenditures  for  the  support  of 
himself  and  family  so  as  to  enable  him  to  meet  the  obligation. 
76.  2O0. 

Bankruptcy;  Discharge;  New  Promise. — A  clear,  distinct,  un- 
equivocal promise  to  pay  a  debt  discharged,  made  after  promi- 
sor has  been  adjudged  a  bankrupt,  will  support  an  action  at 
law.— 76.  200. 

Same;  Pleading. — Under  a  promise  to  pay  a  discharged  debt 
by  the  bankrupt,  the  creditor  may  proceed  upon  the  promise, 
or  may  sue  on  the  original  debt,  and  reply  the  new  promise 
to  .a  plea  of  the  discharge  in  bankruptcy. — 76.  200. 

Same;  New  Promise;  Definiteness. — A  promise  to  pay  a  debt 
discharged  as  soon  as  he  is  able  binds  the  debtor,  and  is  not 
void  for  uncertainty. — lb.  2O0. 

Same;  Action  on  Promise;  Evidence. — In  an  action  on  a  new 
promise  to  pay  a  discharged  debt  it  is  necessary  to  allege 
and  prove  defendant's  ability  to  pay,  where  the  promise  was 
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that  he. would  pay  as  soon  as  able;  and  proof  of  ability  to 
borrow  money  is  npt  sufficient. — lb.  200. 
Same. — ^Where  the  evidence  did  not  disclose  that  the  promisor 
had  property  other  than  his  salary,  which  was  necessary,  un- 
disputedly,  to  support  his  family,  he  was  entitled  to  a  direc- 
tion of  the  verdict,  and  it  was  not  prejudicial  error  to  ex- 
clude evidence  of  his  ability  to  borrow  money. — lb.  200. 

BROKERS. 

Brokers;  Right  to  Compensation;  Contract  of  Employment ;  Per- 
formance.— It  is  not  necessary  that  there  should  be  an  actual 
purchase  of  the  property  upon  which  options  have  been  ob- 
tained, before  the  broker,  who  undertakes  to  obtain  op- 
tions on  certain  property  for  another,  is  entitled  to  his  com- 
pensation therefor. — Worthington  v.  McOarrj/,  251. 

Same;  Rules  of  Consti-uction;  Language  of  Instrument;  Intent  of 
parties. — Where  the  contract  stipulated  that  if  the  broker 
obtained  the  option  at  a  price  at  which  the  purchaser  may 
buy,  it  was  the  intention  of  the  parties,  and  the  meaning  of 
the  contract,  that  the  option  should  be  obtained  at  a  price 
which  was  satisfactory  to  the  purchaser,  and  the  conditions 
of  the  contract  were  fully  complied  with  when  it  was  shown 
that  the  price  was  satisfactory  to  the  prospective  purchaser. — 
Ih.  251. 

Same;  Failure  to  Perform:  Direction  of  Principal. — ^The  parties 
to  the  contract  agree  that  delendant  would  pay  plaintiff  a 
smn  certain  if  the  plaintiff  would  secure  for  defendant  op- 
tions on  certain  ore  lands  and  on  a  majority  of  the  stock  of  a 
named  corporation.  Plaintiff  secured  the  ore  land  option  at 
a  price  satisfactory  to  the  defendant,  but  did  not  secure  op- 
tions on  the  stock  of  the  corporation,  but  alleged  and  proved 
that  he  was  prevented  from  doing  so  by  the  defendant.  Held, 
Plaintiff'  is  not  entitled  to  compensation  under  the  contract  for 
securing  the  options  on  the  ore  lands. — lb.  251. 

Same;  Breach;  Rights  and  Liabilities  on  Partial  Performance. — 
The  broker  has  an  action  in  damages  for  a  breach  of  the  con- 
tract, where  the  other  party  to  the  contract  agrees  to  give 
him  certain  compensation  to  secure  certain  options,  and  after- 
wards direct  him  not  to  secure  a  part  of  said  options. — /&.  251. 

Brokers;  Action  for  Compensation;  Complaint;  Sufficiency. — 
Where  the  complaint  alleged  that  defendant  employed  plain- 
tiff to  obtain  for  him  a  purchaser  for  a  certain  piece  of  prop- 
erty, agreeing  with  plaintiff  to  pay  him  all  above  a  certain 
sum  over  the  purchaser's  price  for  his  service,  it  con  taints  a 
sufficient  averment  of  the  employment  of  plaintiff. — Stevens  v. 
Bailey  d  Howard,  256. 

Same. — A  complaint  alleging  that  defendant  authorized  plaintiff 
to  sell  defendant's  property  on  specified  terms,  and  that  plain- 
tiff fully  complied  with  the  same,  and  that  when  it  was  re- 
ported to  defendant  he  approved  and  accepted  the  offer  of  the 
purchaser,  and  that  the  purchaser  was  able  and  willing  to  pay 
for  the  property,  but  that  defendant  refused  to  consummate 
the  trade,  sufficiently  shows  an  employment  of  plaintiff. — lb. 
250. 

Same;  Defenses;  Statute  of  Frauds. — It  is  no  defense  to  an  ac- 
tion to  recover  commission  or  compensation  for  the  sale  of 
land  that  the  contract  with  the  broker  was  within  the  statute 
of  frauds.— 76.  256. 
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8ame. — ^The  evidence  in  this  case  considered,  and  it  is  held  that 
the  question  of  plaintiff's  employment  was  one  for  the  jury. — 
/6.  256. 

Same;  hmployment. — When  a  real  estate  broker  asks  and  obtains 
a  certain  price  for  real  estate  from  tae  owner,  that,  withuut 
more,  does  nut  establish  the  relation  of  principal  and  agent, 
nor  show  a  contract  of  employment. — Ih,  256. 

CARRIERS— PASSENGERS. 

See  Railroads,   Street  Railways. 

1.  Who  are  Passengers. 

Same;  Instructions;  Who  are  Passengers. — ^An  instruction  de- 
fining a  passenger  '*as  one  who  is  boarding  a  car,  or  attempting 
to  board  a  car,  or  at  the  station  of  a  company  operating  a  car 
tor  the  purpose  of  being  carried  on  the  car  from  one  point  to 
another"  and  the  further  statement  therein  that  "he  becomes 
a  passenger,  when,  with  the  intention  of  boarding  a  train,  he 
'  attempts  to  buard  for  the  purpose  of  riding,"  is  erroneous,  in 
pretermitting  all  enquiry  of  acceptance  as  such  by  the  carrier. 
—Ala.  Viiy  G.  d  A.  Ry.  Co.  v.  Bates,  487. 

2.  Injuries  to  Passengers. 

(a)  Evidence. 

Carriers;  Injury  to  Passengers;  Evidence;  Burden  of  Proof. — ^The 
burden  is  on  the  plaintiff  to  show  that  he  was  a  passenger,  in 
an  action  for  injuries  alleged  to  have  occurred  while  plaintiff 
was  boarding  one  of  defendant's  cars,  at  a  regular  stopping 
place  for  the  reception  of  passengers. — Ala.  City  G.  d  A.  Ry. 
Co.  V.  Bates,  487. 

(b)  Complaint. 

Carriers;  Existence  of  Relation  of  Passenger  and  Carrier; 
Pleading. — A  complaint  containing  allegations  that  defendant 
was  a  common  carrier  of  passengers  by  means  of  electric  cars 
running  from  G.  to  B. ;  that  plaintiff  and  her  children  were 
at  G.  at  the  proper  place  there  for  receiving  passengers,  for  the 
purpose  of  being  transported  by  means  of  such  car  from  G.  to 
B. ;  that  the  car  stopped  at  said  place  for  the  purpose  of  re- 
ceiving passengers,  but  plaintiff  did  not  board  It  by  reason  of 
the  negligence  of  the  servant  of  defendant  In  charge  of  the  car 
in  negligently  failing  to  allow  her  a  reasonable  time  or  oppor- 
tunity to  do  so,  aside  from  the  positive  allegations  therein 
contained  that  plaintiff  and  her  children  were  defendant's  pas- 
sengers, and  that  It  was  its  duty  to  transport  them  from  G; 
to  B.,  sufficiently  shows  the  relation  of  carrier  and  passenger. 
—Birmingham  Ry.  L.  d  P.  Co.  v.  Wise,  492. 

Same;  Wanton  Injury;  Pleading. — A  complaint,  after  alleging 
that  the  servant  of  defendant  in  charge  of  the  car  negligently 
failed  to  allow  plaintiff  a  reasonable  time  or  opportunity  to 
board  the  car,  averred  that  defendant's  servant  in  charge  of 
the  ear,  while  acting  In  the  line  and  scope  of  his  authority  as 
such  servant,  wantonly  or  intentionally  prevented  plaintiff 
from  boarding  said  car  as  aforesaid^  and  thereby  wantonly  or 
Intentionally  caused  said  plaintiff  to  suffer  said  injuries.  Held, 
sufficient  to  charge  wantonness  or  intentional  Injury. — /&.  492. 

Carriers;  Injury  to  Passenger;  Complaint;  Sufficiency. — A  com- 
plaint which  alleges  that  the  defendant  was  a  common  carrier 
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operating  an  electric  car  line,  and  that  plaintiff  was  a  pas- 
senger thereon  for  hire,  that  on  reaching  the  station  the  car 
stopped  and  while  plaintiff  was  in  the  act  of  alighting  the  car 
moved  off  suddenly  throwing  plaintiff  to  the  ground  and  sev- 
erely injuring  him,  and  that  said  injuries  were  proximately 
caused  by  the  negligence  of  the  defendant's  employe  in  charge 
of  the  car,  in  the  management  thereof,  is  not  subject  to  de- 
murrer as  being  vague  and  uncertain,  and  not  stating  facts 
showing  negligence  of  defendant's  employe,  or  in  what  they 
were  negligent,  or  that  they  were  negligent  in  the  line  of  their 
employment.  Count  two  charging  the  negligence  to  the  mo- 
torman  in  the  operation  of  the  car  and  count  three  charging 
negligence  to  the  conductor,  on  the  same  allegations  of  facts  as 
count  one,  are  neither  subject  to  such  demurrer. — Birmingham 
Ry.  L.  d  P.  Co,  V,  King,  504. 

(c)     Instructions. 

Carriers;  Injury  to  Passengers;  Instructions;  Sudden  Danger. — 
An  Instruction  asserting  that  '*one  orought  into  sudden  danger 
by  the  wrong  of  another  is  not  expected  to  act  with  coolness 
and  deliberation  as  would  a  reasonable  man  under  ordinary 
circumstances,"  is  erroneous  in  predicating,  as  matter  of  law» 
lack  of  coolness  upon  merely  sudden  danger,  however  slight,  as 
distinguished  from  extreme  danger. — Ala,  City  O.  d  A.  Ry.  Co. 
V.  Bates,  487. 

Carriers;  Injury  to  Passengers;  Instructions. — ^The  court  in- 
structed the  Jury  that  if  the  car  was  suddenly  Jerked  forward 
while  plaintiff  was  alighting,  she  could  recover,  unless  guilty 
of  contributory  negligence.  The  court  modified  this  charge  by 
instructions  to  the  Jury  that  the  defendant  did  not  owe  plain- 
tiff the  absolute  duty  to  deliver  him  safely  that  they  were  not 
insurers — absolute  insurers — of  the  safety  of  passengers,  but 

•  they  owed  the  passengers  the  highest  degree  of  care  to  deliver 
them  pafely.  As  modified,  the  instruction  was  correct. — Binn- 
ingham  Ry.  L.  d  P.  Co.  v.  King,  504. 

3.  Ejection  of  Passengers. 

Carriers;  Ejection  of  Passengers;  Complaint;  Sufficiency. — ^The 
complaint  was  not  demurrable,  although  plaintiff  was  not 
entitled  to  recover  for  a  wrongful  ejection,  as  he  had  a  right 
of  action  for  a  breach  of  the  contract  to  carry,  or  for  defend- 
ant's negligence  in  not  issuing  proper  transfer. — Montgomery 
Traction  Co.  v.  Fitzpatrick,  511. 

Same;  Designation  of  Servant — A  complaint  alleging  that  owing 
to  the  negligence  of  the  conductor  in  issuing  the  transfer, 
plaintiflf,  a  passenger,  upon  tende/mg  such  transfer  to  a  con- 
ductor on  another  of  defendant's  cars,  was  ejected  therefrom 
by  the  conductor  thereof,  sufficiently  designates  the  servant 
or  conductor,  without  naming  him. — 76.  511. 

4.  Loss  of  Goods, 
(a)     Evidence. 

Carriers:  Loss  or  Conversion  of  Goods;  Jury  Question. — Whether 
or  not  plaintiff  paid  the  freight  upon  the  goods,  held,  under 
the  evidence  in  this  case,  a  question  for  the  Jury. — L.  d  N. 
R.  R.  Co.  V.  Britton,  552. 

Same;  Admissibility  of  Evidence. — It  was  permissible  to  show 
by  a  witness  that  defendant's  claim  agent  showed  him  a  box 
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of  slippers  and  tpid  them  th.ey  were  plalmtiffs  and  offered  to 
sejl  them  to  witnes's,  as  tendii,ig  tp  sl^ow  that!  ^ defendant  was  In 
posession  pf  the  property  and  ex^rclsln^  acts  of  ownership 
over  It;  It  having  been. shown  ,that  such  agept  \yas  In  charge 
of  the  claim .  depai^ent.  or  defendant  company .-p/6.  552. 

(b)  Refusal  to  Deliver.  * 

Carriers;  1^09  of  ,Qoo^;  Vnqualifled^RefufalJp  Deliver . — ^A  car- 
rier may  require  the  production  of  the  bill  of  lading  before 
consenting  to  deliver  goods.  This  is  a  qualified  refusal.  But 
a  general  or  unqualified  refusal  may  be  shown- as  evidence  of 
a  conversion.  But  whether  qualified  or  unqualifiM,  held, 
under  the  evidence  in  this  case,  a  question  for  the. jury. — L.  d 
N,  R.  R,  Co,  V.  Britton,  552. 

(c)  Delay  in  Delivery!       ./  .    .  , 
Carrier^;  Delay  in  Delivery;   Damaxfes;   Instntotions. — It   was 

error  to  instruct  that  the  damages  for.  delay  in  delivery  of.  the 
cotton  should  be  estimated  at  the  price  ot  the  cotton  at  the 
place  of  delivery,  when  the  bilK  of  lading  provided  that  the 
amount  of  damages  for  which  the  carrier  should  be  liable 
should  be  computed  at  the  value  of  the  cotton  at  the  time  and 
place  of  shipment. — 80,  Ry.  Co.  v:  Cofer,  565. 

Same;  Evidence;  Competency. — Where  the  bill  of  lading  bound 
the  railroad  only  to  transport  with  as  reasonable  dispatch  as 
Its  general  business  would*  permit,-  and  cme  of.  its  pleas  was 
that  an  unprecedented  amount  of  freight  prevented  its  hand- 
ling the  cotton  more  expeditiously,.  It  was  competent  to  show 
that  a  subsequent  shipment  reached  the  same  destination  prior 
to  the  first  shipment,  as  to  the  delay  and  in  refutation  of  the 
plea.— 76.  565. 

Same;  Notice  of  Arrival. — In  view  of  the  provisions  of'  Section 
4224,  Code  1896,  it  was  competent  to  show,  in .  an  action  for 
damages  for  delay  in  delivery  of  goods,  that  the  railroad  failed 
to  give  the  consignee  notice  of  the  arrival  of  the  goods  until  a 
certain  date,  as  tending  to  show  that  the  goods  did  not  arrive 
until  at  or  about  that  date. — /&.  565. 

CHARGE  OF  COURT. 

See  Trial,  Subt.  Instructions. 

For  charges  in  particular  actions  or  crimes  see  appropriate  title, 
Subt   Instructions. 

Trial;  Instructions;  Construction. — In  passing  upon  the  Oral 
charge  of  the  court,  where  .portions  thereof  are  excepted  to,  the 
charge  must  be  construed  as  a  whole. — Birmingham  Ry.  L.  d 
P.  Co.  V.  King,  504. 

CHATTEL  MORTGAGES. 
See  Mortgages, 

1.  Rights  of  Mortgagee  before  Maturity. 
Chattel  Mortgage;  Right  of  Mortgagee  before  Maturity;  Trover 
and  Trespass. — A  chattel  mortgagee  cannot  maintain  an  action 
for  conversion  or  for  trespass  against  the  mortgage  property, 
by  a  third  person,  before  maturity  of  the  mortgage  where  he 
has  no  right  of  possession  to  the  property  before  default  In 
the  mortgage. — Wilson  d  Son.  v.  Curry,  368. 
44 
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Same. — ^The  equity  of  a  chattel  mortgagor  being  subject  to  exe- 
cution or  attachment,  and  the  officer  having  an  exclusive  right 
of  possession  and  the  right  to  remove  the  property  from  the 
debtor^s  premises,  the  plaintiff  in  execution  or  attachment  can- 
not be  made  liable  for  trespass  or  trover  in  taking  the  property 
under  either  process. — /&.  368. 

CODE    SECTIONS  CITED   AND  CONSTRUED. 

Sections. 

11.  Foster  v.  State,  ex  rel.  Standford,  et  al.,  632. 

26-27.  Loveman  V.  Birmingham  Ry.  L.  &  P.  Co.,  516. 

28.  Ex  parte  Randall,  640. 

133.  Gllllsple,  et  al.  v.  Campbell,  103. 

138.  Loveman  v.  Blmimgham  Ry.  L.  ft  P.  Co.,  515. 

189.  Wilson  ft  Son  v.  Curry,  368. 

227.  Howard,  et  al.  v.  Rutherford,  661. 

239.  Howard,  et  al.  v.  Rutherford,  661. 

676.  City  Loan  ft  Banking  Co.  v.  Poole,  164. 

701.  Brunson,  et  al.  v.  Rosenheim  ft  Son,  112. 

786.  Babcock  v.  Reeves,  et  al.  665. 

788.  Babcock  v.  Reeves,  et  al.,  665. 

809.  Kinney   v.    Steiner    Bros.,    104. 

811.  Kinney    v.    Steiner    Bros.,    104. 

812.  Kinney  v.    Steiner   Bros.,    104. 
818.  Brock  &  Spight  v.  Oliver,  93. 
918.  Clarke  v.   Jernlgan,   365. 

922.  Norwood  v.  L.  &  N.  R.  R.  Co.,  151. 

1326.  Clarke  v.  Jernlgan,  365. 

1326.  Buford  v.  Christian,  343. 

1531.  Henry  v.  Frollchstein,  330. 

1555.  Henry  v.   Davis,   359. 

1749.  Subd.  5,  Ala.  Steel  ft  Wire  Co.  v.  Griffin.  423. 

1749.  Subd.  5,  Creola  Lumber  Co.  v.  Mills,  474. 

1749.  Subd.  2-3,  Creola  Lumber  Co.  v.  Mills,  474. 

1799.  Owensboro  Wagon  Co.  v.  Hail,  210. 

1804.  Owensboro    Wagon    Co.    v.    Hall,    210. 

1806.  Norton  v.  Clayton  Hdw.  Co.,  248. 

1906.  Owensboro  Wagon  Co.  v.  Hall,  210. 

2077.  Harper  v.  T.  N.  Hayes  Co.,  et  al.,  174. 

2152.  City   I^an   &   B.   Co.   v.    Poole,   164. 

2529.  Maxwell  v.  Herzfield,  et  al.,  67. 

2647.  Alabama  City  G.  ft  A.  Ry.  Co.  v.  Ventress,  658. 

2648.  Ala.  City  G.  &  A.  Ry.  Co.  v.  Ventress,  658. 

2649.  Alabama  City  G.  ft  A.  Ry.  Co.  v.  Ventress,  658. 

2651.  Alabama  City  G.  &  A.  Ry.  Co.  v.  Ventress,  658. 

2652,  Alabama  City  G.  &  A.  Ry.  Co.  v.  Ventress,  658. 
26(?2.     Clarke  v.   Jernlgan,  365. 

2703.  Wilson  ft  Son  v.  Curry,  368. 

2704.  Wilson  &  Son  v.  Curry,  368. 

2705.  Wilson  ft  Son  v.  Currj-,  368. 

2706.  Wilson  ft  Son  v.  Curry,  368. 
2706.  Farrow  v.  Wooley  ft  Jordan,  373. 
2712.  Farrow  v.  Wooley  &  Jordan,  373. 
2811.  Courtner  v.  Etheridge,  et  al.,  78. 
2917.  Wolf  v.   Smith,  457. 

3304.     Abraham  Bros.  v.  Southern  Ry.  Co.,  547. 
3327.     Nelson  v.  The  State,  26. 
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Sections. 

3331.  Henry  v.  Frolichsteln,  330. 

3456.  Dean  v.  The  State,  34. 

3480.  C.  of  Ga.  Ry.  Co.  v.  Sturgls,  573. 

4009.  Pickler  v.  The  State.  669. 

4141.  Farrow  v.  Wooley  &  Jordan.  373. 

4145.  Wltherington  v.  Gainer.  655. 

4207.  Abraham  Bros.  v.  So.  Ry.  Co.,  547. 

4224.  Abraham  Bros.  v.  So.  Ry.  Co.,  547. 

4321.  Weinard  v.  The  State.  57. 

4334.  Weinard  v.  The  State.  57. 

4461.  Bradford  v.  The  State,  1. 

4462.  Bradford  v.  The  State.  1. 
4532.  Weinard  v.  The  State.  57. 
4532.  Moore  v.  The  State,. 66. 
4636.  Jones  v.  The  State,  63. 
4707.  Bradford  v.  The  State,  1. 
4710.  Bradford  v.  The  State.  1. 
5077.  DInklns  v.  The  State,  49. 
5306.  Bradford  v.  The  State,  1. 
5368.  Dean  v.  The  State.  34. 
5414.  Bradford  v.  The  State.   1. 

5423.  Perry  v.  The  State,  40. 

5424.  Perry  v.  The  State,  40. 

5425.  Perry  v.  The  State,  40. 
5620.  Perry  v.  The  State,  40. 

COMPOSITION. 

Compromise  and  Settlement;  Composition  in  Writing. — ^A  credi- 
tor wrote  his  debtor  offering,  after  being  forced  into  banis- 
ruptcy,  fifteen  per  cent  in  full  settlement  of  his  claim,  which 
offer  was  accepted,  the  creditor  instructing  the  bank,  to  whom 
the  claim  had  been  sent,  to  receive  fifteen  per  cent  in  settle- 
ment; and  the  debtor  sending  check  to  the  bank  for  that 
amount,  the  bank  collected  check,  and  marked  claim  paid. 
Held,  that  it  was  a  composition  of  the  debt  in  writing,  and 
binding  under  Section  1806,  Code  ISdQ.^Norton  v,  Cla/yton 
Hardware  Go,,  248. 
Same;  Fraudulent  Representations. — The  debtor  wrote  a  credi- 
tor offering  fifteen  per  cent  in  full  settlement  of  the  claim, 
stating  that  he  was  making  same  offer  to  all  his  creditors, 
which  was  a  fact.  The  creditor  accepted  the  offer.  Held,  a 
valid  composition  with  that  creditor,  although  some  creditors 
insisted  on  a  larger  dividend  and  got  it. — 76.  248. 

CONSPIRACY. 

See  Homicide,  subd.  Evidence. 
1.    What  Subject  of. 
Homicide;  Manslaughter;  Conspiracy  to  Commit. — Parties  may 
enter  into  conspiracy  to  commit  manslaughter. — Ferguson  i\ 
The  State,  21. 

CONSTITUTIONAL  LAW. 
See  Statutes. 

1.     Impairing  Obligation    of   Contracts. 
Constitutional  Late;  Impairing  Obligation  of  Contracts. — The  Act 
of  March  2,  1901,  (Acts  1900-01,  p.  2070)  affords  a  remedy  for 
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the  enforcement  of  the  contract  instead  of  destroying  dr  im- 
pairing the  remedy,  and  hence  is' iibt' violativte  of  Article  .4, 
section  56,  ConstitutloQ  1875.— Cow rtwer  v.  E\heridge,  ei  al.,  7^. 

CONSTITUTIONAL  LAW— SECTIONS  CITED  ;AND  CONSTRUJM>. 

Constitution  1875.  ...    .■     .  ^       /,    .  •  ,    /• 

Section.  .  ....        ...•,'.»• 

56.    Courtner  v.  Etheridgfei  et  .aL,  7a    - 
2.    Courtner  v.  Etheridge,' «t  ah,  7&  ..•  .. 

Constitution  1901.  -  \  .    . 

Section.  .        f  t  ? 

6.    Mayor  and  Aldermen  of  Birmingham  v;  jO'Hearn,  307. 
45.     Mayor  and  Aldermen  of  Ensley  v.  Cohn,  316.     .   •      .:  «r . 

104.  Mayor  and  Aldermen  of  EnSley  Vv  Cohn,.  316. ;    - 

105.  Mayor  and  Aldermen  of  Ensley  v.  Gohn,-  31«. 

105.  City  Council  of  Montgomery  v.  Reese;  188»'  ' 

106.  Mayor  and  Aldermen  of  Ensley  y.  Cohn.  316*      •     i  . 
158.     Foster  v.  The  State,  ex  rel.  Standf ord.  -  032.    » 

232.     Armour  Packing  Co.  v.  Vinegar  Bend  Liunber  Co,,  206. 
232.     Abraham  Bros.  v.  So.  Ry.  Co.,  54S.    -  

CONTRACTS.  '  * 

See   Sales.  .  '    ,. 

1.  Construction. 

Same;  Consti-uction. — ^A  contract  that  A.  will  not  engage  In  the 
turpentine  business  within  ten  miles  df 'a  certain  place' so  Ibng 
as  B.  operates  a  still  at  that  place,  prevents  A.'s  .engaging  jn 
the  business,  although  B.'s  turpentine  still  is  outside  the  cori)o- 
rate  limits  of  the  town.— HdrrU  v.  TheUa,  et  ah,  133. 

2.  Consideration. 

Same:  Sufficiency  of  Consideration. — ^The  purchase- of  the  tur- 
pentine* business  and  leases  by  B.  was  a 'sufficient  considera- 
tion for  the  corenant  that  A.  would  not  engage  In  that  bus- 
iness within  ten  miles  of  the  town  so  long  as  B.  remained 
there  in  business. — Harris  v.  Theus,  et  al.,  133. 

3.  Restraint  of  Trade. 

Contracts  I  Restraint  of  Trade;  Legality. — ^Although  contracts  In 
general  restraint  of  trade  are  void  as  against  public  policy,  a 
contract  is  valid  and  enforceable  under  which  coe  sells  another 
pine  lea«e  lands  and  -agrees  not  to  engage  in  the  .turpentine 
business  within  ten  miles  of  a  certain  place  so. long  as  another 
is  engaged  in  that  business  there.T— ffarrw  i\  Thcus,  et  al.,  133. 

4.  Compensation. 

Contract;  Compensation;  Extra  Work, — ^A  person  doing  work 
known  as  "old  grading"  which  was  not  included  in  his  con- 
tract, but  which  was  necessary  to  be  done  in  order  to  com- 
plete certain  work  contracted  to  be  doiie,  is  entitled  tb  ad- 
ditional compensation  for  whatever  the  extra  work  was  rea- 
sonably worth. — Henderson-Boy d  Lvmber  Co.  v.  Cook.  226. 

Work  and  Labor;  Contract;  Substantial  Performance;  Quantum 
Ji/eni  if  .-"—Where  a  substantial  part  of  the  work  under  the 
contract  had  been  completed  and  accepted,  the  person  doing 
the  work  is  entitled  to  recover  thereon  on  a  quantum  meruit, 
and  the  other  party  sustaining  no  damage  trom  the  failure  to 
complete,  the  person  doing  the  work  Is  entitled  to  the  full 
reasonable  value  thereof. — lb.  226. 
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5.  Forfeiture.    .  .  .     , 

Waters;  Water  Supply;  Contract;  Forfeiture  for  Non-payment  of 
Rent.x-One  may  not  forfeit  a  contract  for  non-payment  of  rent, 
unless  it  is  sitpulated  in  the  contract. — Bienville  W.  Supply  Co. 
V.  Heironymus  Bros.,  265. 

6.  Assignment. 

^ame;  Assignment  of  Contract;  Provisions  for  Personal  Service. 
— ^The  contract  provided  that  both  parties  should  have  the 
right  to  assign  the  same,  and  that  the  party  of  the  first  part 
should  have  nothing  to  do  with  the  kiln  business.  It  also 
provided  that  the  party  of  the  first  part  should  tuni  over  to 
the  party  of  the  second  part  the  dry  kiln  and  sheds  and  other 
appurtenances  thereto  then  in  operation  at  first  parties  mill, 
and  furnish  the  steam  to  dry  the  lumber;  the  party  of  the 
second  part  agreed  to  furnish  his  skill  and  services  in  making 
the  changes  necessary  for  making  more  steam  and  in  case  the 
kiln  should  be  destroyed,  the  party  of  the  second  part  would 
give  his  skill  and  services  in  assisting  to  rebuild  it.  The  party 
.  of  the  second  part  assigned  the  contract.  Held,  in  an  action 
by  the  assignee  of  the  contract  for  damages  because  of  the 
party  of  the  first  parts  refusal  to  deliver  the  lumber,  the  com- 
plaint was  not  demurrable  on  the  ground  that  the  agreement 
contained  an  obligation  for  personal  services  by  the  assignor, 
and  the  transfer  did  not  relieve  him  from  performing  the 
same.  The  provisions  for  personal  service  having  no  reference 
to-  the  sale  or  purchase  of  the  lumber. — Byrne  Mill  Co.  v.  Rob- 
ertsoHf  273. 

7.  Gambling. 

Oaming  Contract;  Futures;  Right  of  Broker  to  Recover  Advan- 
ces.— ^A  contract  for  the  sale  of  cotton  on  margin,  where 
neither  party  expects  or  agrees  to  receive  or  deliver  the  acuta! 
cotton  sold  or  bought,  is  a  wager  contract  under  the  common 
law;  yet  a  broker,  having  no  interest  in  the  transaction  and 
not  sharing  in  the  profit  or  loss,  is  entitled  to  be  reimbursed 
for  advances  made  for  his  principal. — Allen,  et  al.  v.  Caldicell, 
Ward  d  Co.,  203. 

Contracts;  Legality  of  Objects;  Conflict  bf  Laves;  What  Law 
.  Oovems. — Louisiana  not  being  of  common  law  origin  with 
Alabama,  when  a  contract  to  be  perfornied  in  Louisiana  is  sued 
on  in  Alabama,  and  proof  is  not  made  pf  the  laws  of  Louls- 
.  iana,  the  Alabama  court  will  be  governed  by  the  statutes 
of  Alabama,  when  applicable  to  the  facts,  it  being  impossible 
to  apply  the  common  law. — lb.  293. 

Oaming  Contract;  Burden  of  Proof. — One  asserting  that  a  con- 
tract is  violative  of  the  statute  maki^pg  contracts  based  on 
a  gambling  consideration  void,  has  the  burden  of  proving  it — 
lb.  293. 

CONTRIBUTORY  NEGLIGENCE. 

See  Negligence,  Master  and  Servant,  Railroads,  Street  Railways, 
Carriers. 

CORPORATIONS. 
1.     Foreign — Right  to  do  Business  Here. 
Corporations;  Foreign  Corporations;  Right  to  do  Business  in  this 
State. — ^The   State  has  the   power  to   require  a   foreign  cor- 
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poratlon  doing  business  in  this  State  to  file  with  the  secreta- 
ry of  State  a  certified  copy  of  its  articles  of  Incorporation,  as 
provided  by  Section  232  of  the  constitution  of  1901. — Armour 
Packing  Co,  of  La.  Ltd.  r.  Vinegar  Bend  Lumber  Co.,  205. 

Same. — A  foreign  corporation  which  was  doing  business  in  this 
State  at  the  time  of  the  adoption  of  the  Constitution  of  1901, 
having  complied  with  all  the  provisions  of  the  Constitution 
and  statutes  enacted  prior  to  that  time,  must,  in  order  to 
continue  to  do  business  thereafter,  comply  with  Section  232 
of  the  constitution  of  1901.— 76.  205. 

Same. — Section  232,  Constitution  1901,  is  prohibitory  and  man- 
datory, and  it  is  unlawful  for  a  foreign  corporation  to  trans- 
act business  in  this  State  without  complying  with  its  re- 
quirements, although  no  penalty  for  its  violation  is  pre- 
scribed, and  it  is  not  declared  that  contracts  entered  into 
by  foreign  corporations  without  a  compliance  therewith  are 
void.— 76.  205. 
2.     Service  of  Process  on. 

Corporation;  Process;  Service  on  Foreign  Corporation;  Consti- 
tutional and  Statutory  Provisions. — The  act  of  a  foreign  cor- 
poration in  constituting  agents,  and  placing  them  in  a  county, 
authorizing  them  only  to  solicit  traffic,  freight  and  passenger, 
but  without  authority  to  bind  the  corporation,  was  not  an  act 
of  "doing  business"  In  such  county,  and  In  the  absence  of  a 
line  of  railroad  in  the  county  or  the  operation  of  trains  through 
the  County,  or  in  the  County,  the  courts  of  such  county  have 
no  Jurisdiction  of  causes  against  such  corporations,  and  as  to 
such  county,  such  corporation  Is  not  within  the  purview  of 
Section  4207,  Code  1896,  or  Section  232  of  the  Constitution 
of  1^1.— Abraham  Bros.  v.  So.  Ry.  Co.,  547. 

COSTS. 
See  Municipal  Corporations. 
Costs;  Taxation  in  Actions  of  Tort;  County  Court;  Statutory 
Provision. — Under  the  act  creating  the  county  court  of  Coffee 
County  (Loc.  Acts,  1903.  p.  399),  the  said  court  has  jurisdic- 
tion concurrent  with  justices  of  the  peace,  and  with  the  circuit 
court  up  to  the  sum  of  five  hundred  dollars,  and  its  jurisdic- 
tion, in  an  action  of  tort  for  damages  in  the  sum  of  thirty-five 
dollars,  is  that  of  a  justice  of  the  peace,  and  not  of  the  cir- 
cuit court,  and  Section  1326  of  the  Code  of  1896  has  no  appli- 
cation to  the  taxing  of  the  costs. — Clarke  v.  Jemigan,  365. 

COURTS. 
See  Judges. 
1.    Terms — Duration. 

Courts;  Terms;  Duration  of  Term. — A  summons  was  issued  and 
served  on  the  defendant  on  October  8th,  returnable  to  the  Nov- 
ember term.  The  November  term  convened  on  the  7th  of  that 
month,  and  on  Tuesday  following  the  convening  of  the  court, 
the  plantiff  not  having  demanded  trial  by  jury,  and  the  de- 
fendant not  appearing,  a  judgment  by  default  was  entered 
against  defendant.  Held,  that  under  the  terms  of  the  act 
(liocal  Acts  11K)3,  p.  40.)  creating  the  county  court  of  -Geneva 
coimty,  the  case  stood  for  trial  and  was  triable  on  the  day 
the  judgment  by  default  was  rendered. — Smith  v.  Chapman 
<t  Co.,  191. 


Digitized  by 


Google 


SUBJECT  INDEX.  695 

CRIMINAL  lAW. 

See  Trial,  See  particular  crimes  for  charges  and  evidence  as  to. 

1.  Sentence. 

Criminal  Law;  Sentence;  Conformity  to  Charge. — A  sentence  Im- 
posing punishment  under  Section  4710,  although  the  convic- 
tion was  bad  under  an  indictment  charging  the  offense  defined 
by  Section  4707,  being  within  the  period  of  limitatation  as  to 
time  prescribed  by  section  4707,  is  not  void  or  erroneous. — 
Bradford  v.  The  State,  1. 

Same;  Sentence;  Sufficiency. — The  sentence  in  this  case  was  that 
defendant  perform  hard  labor  for  a  period  of  thirty  days  to 
pay  the  fine,  and  hard  labor  for  352  days  to  pay  the  costs, 
amounting  to  $105.65,  and  that  the  sentence  should  begin  on 
April  11th  and  expire  on  Feb.  11th  following,  and  not  to  ex- 
ceed ten  months.  Held,  such  sentence  was  not  void,  although 
it  should  have  been  for  thirty  days  to  pay  the  fine,  and  ten 
months  additional  to  pay  costs,  such  sentence  is  sufficient  to 
prevent  a  discharge  of  the  defendant  from  a  compliance  there- 
with, and  to  prevent  a  discharge  of  the  sureties  on  her  bond 
in  the  event  she  does  not  surrender  herself  after  affirmance 
on  appeal. — Weinard  v.  The  State,  57. 

2.  Verdict. 

Criminal  Law;  Verdict;  Sufficiency. — Where  several  are  jointly 
Indicted  and  tried  and  conviction  had,  a  verdict  assessing  as  a 
fine  a  single  or  lump  sum.  Is  invalid;  the  verdict  should  as- 
sess a  fine  separately  against  each  offender. — Perry,  et  al.  v. 
The  State,  40. 

3.  Judgment. 

Criminal  Law;  Conviction;  Judgment. — Upon  the  conviction  of  the 
defendant  and  the  assessment  of  a  fine  against  him,  unless  the 
fine  and  costs  are  paid  or  judgment  confessed,  the  judgment 
must  show  either  that  he  was  imprisoned  or  sentenced  to 
hard  labor.  (Sections  5423-5425,  Code  1896.)— -Pern/,  et  al 
V.  The  State,  40. 
Criminal  Law;  Judgment. — In  a  misdemeanor  case  the  sentence 
should  show  an  ascertainment  of  the  costs  and  the  determina- 
tion by  the  court  of  the  number  of  days  required  to  work  it 
out,  at  thirty  cents  per  day,  not  to  exceed  ten  months;  and  a 
sentence  ordering  accused  to  perform  additional  labor,  npt  to 
exceed  ten  months,  at  eighty-three  cents  per  day,  until  the 
costs  are  satisfied,  Is  improper,  but  the  court  will  do  no  more 
than  to  reverse  for  a  resentence  according  to  law. — Moore  v. 
The  State,  66. 

4.  Misnomer. 

Criminal  Law;  Misnomer;  Jury  Question. — ^Where  a  plea  of  mis- 
nomer is  interposed  and  the  evidence  on  the  plea  is  in  conflict, 
its  decision  is  properly  submitted  to  the  Jury. — Daniel  v.  The 
State,  44. 

5.  Discontinuance. 

Criminal  Law;  Time  of  Trial;  Discharge  for  Delay;  Discontinu- 
ances.— Petitioner  was  convicted  and  sentenced  to  the  peni- 
tentiary on  January  9th,  1905,  the  judgment  was  affirmed,  but 
on  application  for  rehearing,  on  Feb.  4th,  1905.  the  judgment 
was  annulled  and  the  cause  reversed,  and  defendant  remained 
in  the  custody  of  the  convict  department  until  the  filing  of 
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this  petition  for  habeas  corpus  on  Dec'  23rd,  1905.  Held,  this 
did  not  entitle  him  to  a  discharge  for  delay  In  trial,-  nor  did 
the  fact  that  one  entire  term  of  the  criminal  court  of  Jeffer- 
son county  passed  without  an  order  having  been  made  in  the 
case,  entitle  him  to  a  discharge  because  of  a  discontinuance,  as 
it  appeared  that  at  the  next  term  a  forfeiture  was  taken  against 
defendant  and  bail  and  an  alias  capias  Issued  for  his  arrest — 
8mith  V.  The  State,  53. 
Criminal  Law;  Discontinuance. — ^The  omission  by  a  ministerial  of- 
ficer to  do  something  it  was-  his  duty  to  do,  or  the  passing  of  a 
term  of  court  without  entering  an  order  continuing  a  case  on 
the  docket  will  not  constitute  such  a  chasm  in  a  criminal  prose- 
cution as  will  work  a  discontinuance.  A  discontinuance  must 
come  from  some  act  of  the  court  or  prosecuting  officer  eyidenc- 
ing  an  intention  to  abandon  the  prosecution. — 76.  53. 

CUSTOM   AND    USAGE. 
See   Evidence. 

Customs;  Establishment;  Evidence;  Jury  Question, — ^Where  a 
railroad  contractor  sought  to  recover  for  extra  items  of 
work  done  outside  the  contract  and  testified  that  all  the  extra 
items  were  necessary  and  that  with  items  of  this  kind  it  is 
the  custom  of  railroad  contractors  to  charge  it  at  actual  cost, 
plus  ten  per  cent,  this  evidence  afforded  some  proof  of  the 
custom,'  and  as  to  its  sufficiency,  it  was  a  question  for  the 
Jury^. — Henderson-Boyd  Lumber  Co.  v.   Cook,  226. 

Same;  Evidence  of  Custom, — It  is  competent  to  show  by  those 
acquainted  with  that  class  of  railroad  construction  work  what 
is  the  custom  of  railroad  contractors  doing  the  same  class  of 
work,  as  to  additional  compensation  for  such  work,  and  the 
reasonable  amount  of  such  compensation. — /b.  226. 

Rvidei\ce;  Parol;  Shipment  of  Ooods;  Place  of  Delivery; 
Custom. — It  was  competent  to  show  by  parol  evidence  the  ex- 
istence of  a  custom  to  shed  light  upon  the  intention  of  the 
parties  as  to  how  the  bill  of  lading  should  be  understood  with 
respect  to  the  place  of  delivery,  where  the  bill  of  lading  for 
certain  cotton  shipped  over  defendant's  road  read  "Name,  G.  K. 
Place,  West  Point.  Va.  County,  care  press.  State,  Selma,  Ala- 
bama," the  same  being  an  ambiguity  on  the  face  of  the  bill. — 
So.  Ry.  Co.  V.  Cofer,  565. 

DAMAGES. 

See  Death.  See  appropriate  title  of  actions  for  damages  therein. 
Damages;  Liquidated  Damages  and  Penalty;  Forfeiture  on 
Breach. — A  contract  providing  that  the  contractor  was  to  re- 
ceive $350  per  mile  for  doing  certain  work,  three  hundred 
of  which  was  to  be  paid  as  each  mile  was  accepted,  and  the 
$50.00  to  be  held  back  for  each  mile  until  the  contract  was 
completed,  which  was  a  guarantee  for  the  completion  of  the 
work,  such  a  stipulation  was  for  a  penalty  and  was  not  li- 
quidated damages. — Henderson-Boyd  Lumber  Co.  v.  Cook,  226. 
Damages;  Speculative  Damages;  Breach  of  Contract, — Where 
the  contract  required  party  of  the  first  part  to  deliver  certain 
described  lumber  to  party  of  the  second  part  that  might  be 
made  by  party  of  the  first  part  "while  operating  his  mill  on 
other  regular  orders,"  no  damages  could  be  recovered  in  an 
action  for  damages  for  breach  of  the  contract  to  sell  and 
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deliver,  based  on  a  prospective  operation  of  the  mill,  such 
damages  being  entirely  speculative. — Byrne  Mill  Co,  v,  Rohert- 
son,  273.  r 

Damages;  Personal  Injury. ^-In  an  action  for  personal  injury  the 
plaintiff,  if  entitled  to  recover  at  all,  can  recover  such  damages 
as  a  jury  think  proper  \mder  the  evidence  not  to  exceed  the 
amount  claimed. — So.  Ry.  Co.  v.  McOowan,  440. 

Damages;  Right  to  Punitive  Damages;  Instructions.— An  instruct- 
ion authorizing  punitive  damages  if  the  act  was  done  negli- 
gently, intentionally  or  wantonly,  is  improper;  such  damages 
not  being  recoverable  for  simple  negligence. — Birmingham  Ry. 
L.  d  P.  Co.  V.  Wise,  492. 

Damages;  Injury  to  Property;  Repair. — ^The  measure  of  damages 
in  this  case  was  not  what  it  would  actually  cost  to  repair  the 
wagon,  but  what  it  would  reasonably  cost  to  put  the  property 
in  the  same  condition  as  it  was.  before  the  injury,  or  the  dif- 
ference in  value  of  the  property  before  and  after  the  injury. 
—L.  <S>  N.  R.  R.  Co.  V.  Mertz,  Ihach  d  Co.,  561. 

Damages;  PersoncU  Injuries;  Evidence  Amount  of  Damages. — It 
was  permissible  to  show  that  plaintiff,  who  was  a  physician 
could  not  care  for  his  practice  as  conveniently  and  agreeably, 
and  what  was  the  average  amount  of  his  practice  per  month, 
Ijefore  the  injury,  as  an  element  of  damage.— Dwnn  d  Lallande 
Bros.  V.  Gunn,  583. 

Same;  Admissibility  on  the  Pleadings. — ^Xhe  complaint  not  alleg- 
ing damages  because  of  losss  of  business,  it  was  incompetent 
to  show  the  decrease  in  the  physician's  practice,  and  the  im- 
pairment of  his  ability  to  practice. — lb.  583. 

DEATH. 

See  Damages. 

Death;  Right  to  Sue;  Personal  Representative. — ^The  personal 
representative  of  an  intestate  may  bring  an  action  for  his 
wrongful  death. — Woodstock  Iron  Works  v.  Kliney  391. 

Same;  Pleadings;  Complaint;  Existence  of  Heirs. — It  is  not 
necessary  to  allege  or  prove  that  Intestate  left  any  heirs  at  law 
surviving  him  iR  order  to  enable  his  personal  representative  to 
maintain  suit  for  his  wrongful  death. — lb.  391. 

Death;  Damages;  Nominal  Damages.-r-ln  the  absence  of  distrib- 
utees of  decedent's  estate  a  recovery  for.  his  wrongful  death  is 
limited  to  nominal  damages. — lb.  391. 

Same;  Damages;.  Proof. — I*roof  of  deceased's  earning  capacity, 
his  age,  life  expectancy,  habits  of  industry,  business,  etc.,  con- 
stitute sufficient  proof  Irom  which  pecuniary  compensation 
might  be  awarded  in  an  action  for  his  wrongful  death. — lb.  391. 
Death;  Evidence;  Damages.^-lt  was  permissible  to  show  that 
plaintiff's  intestate  and  another  walked  from  another  state  to 
the  place  of  employment,  begged  food  and  slept  in  barns,  as 
shedding  light  upon  whether  or  not  intestate  was  a  sober  and 
Industrious  man,  or  an  inebriate,  a  tramp  or  a  lazy  man,  to  go 
to  the  jury  in  determining  intestate's  earning  capacity,  and  as 
shedding  light  on  the  question  of  damages. — Ala.  Steel  d  Wire 
Co.  V.  Griffin,  423. 
measure  of  Damages;  Evidence;  Admissibility. — It  may  be  shown 
in  an  action  for  the  negligent  death  of  Intestate  that  he  was 
skilled  In  trades  other  than  the  one  In  which  he  was  employed, 
and  what  he  could  earn  at  such  trade,  as  shedding  light  on  his 
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probable  earning  capacity,  unless  he  had  permanently  aban- 
doned the  same,  or  had  become  incapacitated  from  following 
it  before  his  death.--/6.  423. 

Death;  Measv re  of  Damages. — Where  the  parents  of  the  intes- 
tate were  entitled  to  the  damages  awarded  for  his  death,  their 
life  expectancy  does  not  enter  into  the  estimate  of  the  damages. 
— /&.  423. 

Same:  Jurisdiction, — ^Although  intestate  was  a  non-resident  and 
had  no  property  in  this  state  at  the  time  of  his  death,  his  ad- 
ministrator may  recover  for  the  negligent  death  in  the  courts 
of  this  state.— /?>.  423. 

DEEDS. 
See  Logs  and  Logging. 
1.     Delivery. 
Deeds;  Delivery  to  Take  Effffect  on  Orantofs  Death, — Irrespect- 
ive of  the  place  where  the  deed  was  kept,  the  title  to  the  land 
passed  at  the  time  of  delivery,  where  the  grantor  gave  the 
deed  to  one  of  the  grantee's  therein  with  instructions  to  keep 
it  in  a  certain  box,  and  deliver  it  to  the  proper  parties  at  his 
aesith,— Strickland,  et  ah  v.  OriswoJd,  et  aL,  325. 
Same:  Jury  Question. — When  the  grantees   in  a  certain    deed 
claimed  under  a  deed  alleged  to  have  been  delivered  to  one 
of  them  by  the  grantor  to  be  delivered  to  the  proper  parties, 
the  question  of  delivery  was  a  question  for  the  jury  to  de- 
termine.    (Haralson  and  Simpson,  JJ.,  dissent.) — Ih.  325. 

DEPARTURE. 

See  Pleading. 
DISMISSAL  OF  CAUSE. 

Dismissal;  Grounds;  absence  of  Necessary  Parties. — Where  it  ap- 
pears from  the  answer  and  testimony  that  there  was  an  ab- 
sence of  necessary  parties  to  the  bill,  the  bill  is  properly  dis- 
missed, but  without  prejudice.— ZTarper  v.  T.  N.  Hayes  Co. 
et  ah,  174. 

DI SCONTINU  ANCE. 
See  Criminal  La\y. 

ELECTION  OF  REMEDIES. 

Election  of  Remedies;  Sale;  Breach  of  Warranty. — ^Plaintiff  pur- 
chased of  the  defendant  certain  goods,  and  on  examination 
found  that  they  were  of  inferior  quality,  and  of  a  different 
kind  contracted  for,  whereupon  plaintiff  declined  to  receive 
the  goods,  and  so  notified  defendant.  Defendant  pefused  to 
refund  the  money  paid  for  them,  and  refused  to  take  the  goods 
back.  Plaintiff  then  took  the  goods  and  sued  for  damagea 
Plaintiff  did  not  by  such  action,  elect  a  remedy  and  thereby 
estop  himself  to  maintain  this  action. — Brooks  v.  Romano,  300. 
Same;  Election  of  Remedies. — The  fact  that  plaintiff  might  have 
sued  for  a  breach  of  the  contract  of  carriage,  did  not  pre- 
clude him  from  suing  in  cjise  of  negligence. — Montgomery 
Traction  Co.  v.  Fitzpatrick,  511. 
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EXCEPTIONS.  BILLS  OF. 
See  Trial. 

1.  Construction. 

Exceptions,  Bill  of;  Construction;  Presentation  of  Error, — 
The  bill  of  exceptions  stated  that  the  defendant  thereupon 
offered  In  evidence  "so  much  of  the  said  book  as  applied  to 
plaintiff's  account,  in  connection  with  the  evidence  of  the  wit- 
ness/' and  it  also  appears  that  the  witness  had  testified  con- 
cerning two  or  more  books  besides  defendant's  "semi-annual" 
book.  It  is  not  made  to  api)ear  that  the  entries  in  one  of  the 
other  books  were  correct.  Held,  as  presented  by  the  bill, 
the  court  cannot  hold  that  the  failure  to  permit  the  "seml- 
annuar*.  book  to  be  Introduced  was  error,  although  of  itself 
it  might  have  been  competent — Bienville  W.  Supply  Co,  v, 
Heironymus  Bros.,  265. 

2.  Time  of  Signing. 

Bills  of  Exception;  Time  of  Signing. — Where  a  bill  of  exceptions 
is  not  signed  during  the  term  at  which  the  judgment  is  ren- 
dered, and  no  order  is  entered  during  the  term  extending  the 
time  for  signing,  it  will  be  stricken  on  motion. — Clarke  v. 
Jernigan,  365. 

Appeal;  Bill  of  Exceptions;  Time  of  Signing;  Record. — The  court 
adjourned  May  24th,  and  an  order  granting  sixty  days  from 
that  date  for  signing  bill  of  exceptions  was  entered.  A  fur- 
ther or^er.  undated,  extended  the  time  thirty  days  from  July 
22nd.  was  entered.  The  bill  of  exceptions  was  signed  after  the 
expiration  of  the  time  originally  fixed.  Held,  that  the  record 
did  not  show  that  the  time  was  extiended  before  the  expiration 
of  the  time  first  granted,  and  the  bill  of  exceptions  could  not 
be  considered. — L.  d  N,  R,  R,  Co,  v.  Dohson,  419. 

EJECTMENT. 
See  Adverse  Possession. 

1.  Title  of  Plaintiff  to  Support. 

Ejectment;  Plaintiff's  Title. — In  ejectment  plaintiff  must 
show  a  regular  chain  of  title  back  to  some  grantor  In  pos- 
session or  to  the  federal  government. — Henry  v.  Brannan,  323. 

Ejectment;  Evidence  of  Plaintiff's  Title;  Adverse  Possession, — 
Where  plaintiff  claimed  title  through  the  adverse  possession  of 
her  father,  deeds  from  her  sisters  and  brothers  to  her  were 
admissible  to  show  that  whatever  possessory  title  her  father 
had  was  vested  in  her. — Henry  v.  Frolichstein,  330. 

2.  Evidence. 

Evidence;  Admissibility;  Conclusion, — It  is  competent  in  an  ac- 
tion of  ejectment,  to  ask  a  witness  how  long  a  certain  iJerson 
lived  on  the  land  "claiming  to  hold"  It  for  another  i>erson 
named. — Henry  v.  Frolichstein,  330. 

3.  Damages  Recoverable  in. 

Ejectment;  Recovery  of  Damoffcs. — Under  Section  1555,  Code 
1896,  mesne  profits  only,  and  not  damages  for  trespass  are 
recoverable  in  ejectment. — Henry  v.  Davis,  350. 

ESCAPE. 

Escape;  Indictment ;  Punishment. — Construing  together  Sees.  4707, 
4710,  4461  and  4462,  it  is  held  that  an  indictment  that  charges 
that  the  defendant,  having  been  convicted  of  grand  larceny 
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and  sentenced  to  the  penitentiary,  did  attempt  to  escape  be- 
fore the  expiration  of  his  sentence  from  the.  .county  Jail  where 
he  was  held  in  custody  under  authority  of  I9.W,  charged  the  of- 
fense dej&ued  in  Section  4707»  and  punishment  should  have 
been  imposed  under  that  Section,  and  not  under  S^tion  4710. 
(overruling  Bradford  v-  The  State,  146  Ala.  150,  41  South.  471.) 
—Bradford  v,  the  State,  1. 

ESTOPPEL. 

1.  Equitable. 

Estoppel;  Equitable  Estoppel;  Grounds. — ^The  fact  that  the  land 
owner  stated  to  the  company  that  she  wanted  something  done 
with  the  water  that  was  being  retained  by  its  embankment 
and  that  she  wanted  the  water  .carried  off  either  by  cutting 
a  ditch  or  by  a  culvert,  did  not  estop  her  to  abate  the  nuisance 
caused  thereby  or  to  recover  damages  irom  the  manner  in 
which  the  ditch  was  constructed  and  efforts  made  by  the  rail- 
road company  to  carry  off  the  water,  the  land  owner  having  no 
right  to  direct  the  railroad  company  with  respect  to  the  con- 
struction of  its  ditch  and  the  manner  in  which  it  should  pnv 
vide  for  the  flow  of  surface  water. — A.  G.  S.  R.  R.  Co.  v. 
ProutVy  71. 

2.  By  Assertion  of  Title. 

Estoppel;  Assertion  of  Title,. — As  to  whether  the  wagons  were 
sold  to  defendant  or  whether  he  was  holding  'them  as  agent 
of  the  plaintiff,  the  fact  that  he  stored  the  wagons  in  his  own 
name  claiming  them  as  his  own,  will  not  estop  him  from  ex- 
plaining by  competent  evidence  his  reasons  for  so  storing 
them. — Otcen«6(M-o  Wagon  Co.  v.  Hall,  210. 

EQUITY. 
See  Pleading,  and  various  titles  of  Equitable  actions. 
1.     Bill.  , 

Equity;  Bill;  Multifariousness;  Demurrer. — The  objection  that 
a  bill .  Is  multifarious  may  properly  be  taken  by  demurrer. — 
A.  G.  8.  R.  R.  Co.  V.  FroMty,  71. 

8ame. — ^A  bill  w,as  filed  against  two  railroad  companies  alleging 
distinctive  grievances;  against  one  company  for  permitting 
a. certain  culvert  to  be  filled  up  from  Its  own. neglect;  against 
the  other  for  digging  a  ditch  along  the,  north  side  of  its 
embankment;  and  against  the  latter  company  for  building  a 
bridge  over  a  certain  creek,  etc.,  and  thereby  obstructing  the 
natural  flow.  The  bill  was  dismissed  as  against  the  first  com- 
pany by  complainant  and  judgment  for  costs  entered  agalust 
her  thereon.  Held,  as  the  companies  were  not  joint  tort  feasors, 
the  dismissal  as  to  one  did  not  discontinue  the  cause,  but  did 
relieve  the  bill  of  multifariousness. — 76.  71.  . 

Equity;  Pleading;  Bill;  Allegation  of  Age. — ^A  bill  Is  not  demur- 
rable for  failure  to  state  the  age  of  the  parties  thereto,  unless 
It  shows  the  Incapacity  of  the  parties  to  sue  or  be  sued. — City 
Loan  d  Banking  Co.  v.  Poole,  164. 

Same;  Parties;  Incapacity;  Pleading. — Where  the  complainant  is 
incapacitated  from  suing,  unless  it  appears  on  the  face  of  the 
bill,  it  must  be  raised  by  plea. — /&.  164. 
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2.  'J<irlsdl<?tioh.     ;•";    ;•       •"     ^ ''.■.>•   ■        .    •       :  .:■ 
pqui%y;  fluris^icttbn;,  /Idfj^iiiif'e  [;^ew(B<l|/  at  Laic. — Chancery  Is 

.  ..  witfiout  juris(iIction  to  grant  relief  against  a  mere  prefereiltlal 
pa^fm^nt  wb,efe' the  .'t^'^stee  has  not  exhausted'his  ire^i'edy  at 
\R\y.^— Brock  d  Spignt,  et  (??. 't\  OUi'ei\  ^S.   .'"['  \"'\ 

3.  Defenses.  ......  ,  i 

,  ,  BQuity ; ^.^raudulent ^Cmveyg.nce$;  PJeadingsj  Avswi^ra;  Pleas. — 
../|]he  answer  sfet.iip^as  u.  defeij^s^  to  the  bill  that  tti^e  debtor  had 
.       been  discharged,  in   bankruptcy,   and   tlie .  t)aragrapti   alleging 
,        such  iischiargQ  concluded  with. a, ^^t^itement  that  defendants  at- 
.,  taclied  and.  made  a  part  ipf  the  answer  tl^e  decree  of /discharge 
as  a  plea  in  bar.    Held,  such  paragfaph  \va8.not'a  plek  In  form 
,  incorporated  ip  the.apswer  entitling  flefenda^ts  to  i^*  decree 
.  ^  .  on  the  i_ssue  jqlned  on  J;he  ptea,  ip  th^  absenpe  of  sejting  down 
.. '     the.pl^a  to  be.  tested  as  to  its  suffilciency  befor^'jl  final  sub- 
mission .of  the  cause.V^rww.^pw,  et  ah  v.'RoMenhMm'd  iSfon,  112. 
Equity;.  Pleading;.  Pleas;  ^t/f;icter?C2/.— WhU.e  the   rule'  Js  that 
When  a,  plea  Is  flle^  to  a  "bill  ^nditssufficieiicy  in  law  is  not 
.  tested,,  but  Issu^^is  ta^en '  jtheireonj  and  the  plea  Is  sustained 
by  the  evidence,  the  defendant  Is  entitled,  to* a  decree,  although 
,.    the  matter,  alleged  in  the.ple^.is  imm'atei:iiil,  yet,  W'hen  the 
,  cdmplain.ant  takes  Issue  on  the  plea,  or'  matter  In  avoidance  is 
.set  up  by.  amendment  and  such  mattei*  is  proven  the  defendant 
will,  not  be  entitled  to  a  decree. — Ih,  112.' 
8dm f. — Section  701,  Code  1896,  does  nof  prevent  the  filing*  pf  mat- 
..  ters  in  coiif^ssion  and  avoidance  to  a  plea  as  an  answer  to  a 
bill  ,ip  chancery. — li.  112. 

4.  Motion  to  Dismiss.  -        ' 

Equity;  Pleading;  Defects;  Motion'  to  Dismiss;  Demurrer. — ^Where 
some  of  the  averments  6f  the  bill  give  It  equity,  although  the 
bill  may  he  defetcive  In  other  averments, '  the  defects  cannot 
be  reached  by  motion  to  dismiss  fdr' want  of  equity,  but  must 
he  pointM  out  by  demurrer. — Ma/yfleld\  et  at.  v.  Schoolar,  150. 
Equity ;  Dismissal  of  BUI ;  Considering  Pleadings'  as  Amended. — 
The  bill  will  not  be  taken  as  ametided  so  as  to  allege  that  the 
complainants  were  'Infant  and  not  capable  of  electing  to  rein- 
state their  title,  as  against  the  motion  to  dismiss  for  want  of 
equity,  since  to  do  so  would  permit  of  amendments  of  new  and 
independent  facts  to  those  stated  In  the  h\l\.— Savage,  et  al. 
V.  Bradley,  led.. 

EVIDENCE. 

(For  evidence  in  particular  actions  or  crimes  see  appropriate  title, 

subt.     Evidence.     See  Witnesses.) 
1.    rriihary'and  Secondary. 
Evidence;  Secondary  Evidence;  Writings  Collateral  to   Issue. — 
It  was  not  incompetent  to  permit  a  witness  to  testify  that  lie 
had  been  divorced  from  the  defendant,  who  was  under  prose- 
cution for  .^n  assault  with  intent  to  murder  Witness,  on  the 
ground  that  the  decree  of  divorce  was  the  best  evidence,  as 
the  matter  of  divorce  was  a  mere  collateral  incident  to  the 
matter  at  issue. — WiUiams  v.  The  ^tate,  4. 
Same;  Secondary  Evidence;  Search  for  Primary  Evidence. — ^The 
statement  "I  cannot  find  them,"  is  not  the  equivalent  of  proof 
that  the  required  search  had  been  made  for  the  primary  evl- 
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dence,  so  as  to  authorize  the  introduction  of  secondary  evi- 
dence.— Owenaboro  Wagon  Co.  v.  Hall,  210. 
Evidence;  Secondary  Evidence;  Convey anoea.^-Ownership  of  land 
cannot  be  proved  by  parol  evidence,  and  hence  a  question 
"How  many  acres  do  you  own  there?"  is  objectionable. — Tut- 
toiler  C.  C.  d  I,  Co,  v.  Wheeler,  354. 

2.    Expert  and  Opinion. 

Same;  Opinion  Evidence;  Identity. — ^Where  the  evidence  tended 
to  show  that  accused  shot  at  witness  from  the  outside  of  the 
house  through  the  window  and  immediately  ran  off,  it  was 
competent  for  the  witness  to  testify  "that  from  what  he  saw 
and  In  his  best  judgment  It  was  the  defendant  who  did  the 
shooting." — Williams  v.  The  State,  4. 

Evidence;  Opinion  Evidence;  Expert  Testimony;  Construction  of 
Contract, — As  to  whether  "old  grading"  is  or  Is  not  Included 
in  "surfacing"  mentioned  In  the  contract,  it  is  competent  for 
those  shown  to  be  acquainted  with  that  class  of  railroad  con- 
struct  ion  work  to  say  what  the  term  of  "surfacing"  means, 
and  whether  it  included  "old  grading"  or  not,  which  was 
necessary  In  that  particular  place. — Henderson-Boyd  Lumber 
Co.  v.  Cook,  226. 

Same;  Expert  Opinion;  Relevancy. — It  was  competent  and  not  ir- 
relevant to  show  by  a  railroad  man,  shown  to  be  an  expert,  as 
to  whether  the  letting  of  seven  empty  cars  down  an  incline 
twenty  feet  high  was  dangerous  and  perilous  to  the  person 
riding  them  down. — Woodstock  Iron  Works  v.  Kline,  391. 

Same;  Experts;  Competency. — One  who  had  worked  occasionally 
at  railroad  breaking,  but  who  could  not  say  that  he  understood 
the  business  thoroughly,  was  not  competent  to  testify  as  to  the 
difficulty  or  not  of  stopping  a  string  of  seven  empty  cars 
equipped  with  two  brakes,  going  down  an  incline  twenty  feet 
high,  before  they  reached  a  certain  crossing. — lb.  391. 

Evidence;  Experts;  Exa^mination. — ^A  question  to  an  expert  con- 
cerning the  latches  in  a  switch  where  the  injury  occurred, 
"State  whether  or  not  these  latches  are  safe  on  main  slopes"; 
and  the  expert's  answer  thereto  "I  did  not  take  them  to  be 
safe",  was  not  open  to  the  objection  of  calling  for  and  con- 
taining a  conclusion ;  it  called  for  and  gave  the  expert's  opin- 
ion.— Southern  C.  d  C.  Co.  v.  Suinney,  403. 

Evidence;  Opinion  Evid^snce;  Competency. — A  question  which 
goes  beyond  the  fact  testified  to  by  the  witness  and  predicates 
his  opinion  on  other  matters,  calling  for  the  opinion  of  a 
witness  as  to  the  mental  condition  of  the  person  is  Improper. 
— Lovcmnn  v.  Birmin{jham  Ry.  L.  d  P.  Co.,  515. 

Evidence;  Expert  Testimony;  Subject. — ^Where  a  witness  qualifies 
as  an  expert  concerning  the  operation  of  street  cars  he  may 
testify  as  to  the  distance  In  which  a  car  could  be  stopped,  run- 
ning at  the  rate  of  speed  of  the  car  In  question. — Birmingham 
Ry.  L.  d  P.  Co.  v.  Randle,  539. 

Evidence;  Opinion. — A  motorman  is  not  entitled  to  testify  wheth- 
er he  stopped  the  car  as  soon  as  he  could  but  must  state  what 
he  did  to  stop  the  car  and  whether  that  was  all  that  could 
have  been  done  to  stop  the  car  as  soon  as  possible. — 76,  539. 

Same;  Insanity;  Non  Experts. — A  non  expert  testifying  on  an 
Issue  of  Insanity  must  be  required  to  state  the  facts  on  which 
his  opinion  Is  based. — lb.  539. 
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Evidence;  Opinions;  Injuries;  AhUity  to  Practice  Medicine, — 
It  was  incompetent  for  the  physician  to  testify  as  to  his  opin- 
ion as  to  what  per  cent  his  ability  to  practice  bis  profession 
had  been  decreased  by  his  injuries. — Dunn  d  Lallande  Bros,  v, 
Ounn,  583. 

3.  Judicial  Notice. 

Criminal  Law;  Judicial  Notice. — ^The  court  does  not  judicially 
know  that  "hop-ale  or  hop- Jack"  is  a  malt  liquor. — Daniel  v. 
The  State,  44. 

4.  Best  Evidence. 

Evidence;  Best  Evidence;  Record  of  Court, — ^The  docket  entries 
made  by  the  probate  court  is  the  best  evidence  of  the  'filing 
and  docketing  of  the  claim  against  the  estate  of  the  decedent. 
—Gillespie  v,  Campbell,  193. 

5.  Conclusions. 

Evidence;  Conclusions. — In  order  to  determine  bankrupt's  abil- 
ity to  pay  It  was  permissible  to  ask  him  how  much  of  his 
income  was  necessary  for  the  support  of  his  family,  as  such 
a  statement  was  the  statement  of  a  collective  fact  and  not 
a  conclusion. — Torry  v.  Krauss,  200. 
Bame;  Conclusion  of  Witness. — Evidence  of  a  witness  that  he 
did  not  see  what  paintlCT  was  doing  at  the  moment  of  the  acci- 
dent but  from  his  position  afterwards,  he  must  have  remained 
sitting,  is  not  a  statement  of  a  fact  and  is  a  mere  conclusion. — 
Southern  C.  d  C.  Co.  v.  Swinney,  403. 
Evideyice;  Admissihility ;  Conclusion. — Where  plaintiff  was  In- 
jured by  falling  from  a  hand  car  while  riding  backward  the 
court  properly  sustained  an  objection  to  the  question  whether 
or  not  he  would  have  been  injured  had  he  occupied  some  other 
position,  since  the  answer  would  have  been  a  mere  conclusion. 
— 8o.  Ry.  Co.  V.  McOowan,  440. 

Same;  Conclusion. — One  may  not  testify  that  the  motorman 
seemed  to  try  to  stop  the  car  as  quick  as  he  could;  he  should 
be  required  to  state  what  the  motorman  did  In  reference  to  an 
attempt  to  stop  the  car. — Birmingham  Ry.  L.  d  P.  Co.  v.  Ran- 
dle,  539. 

Evidence;  Conclusion  of  Witness. — The  sender  of  a  telegram 
may  not  testify  that  he  delivered  it  to  the  company  for  the 
benefit  of  the  addressee,  it  being  a  conclusion. — Western  Union 
Tel.  Co.  v.  Heathcoat,  623.   • 

^?awc. — It  Is  not  a  conclusion,  and  therefore  not  objectionable, 
whether  one,  if  a  tele^am  had  been  delivered  at  a  certain 
time,  could  have  reached  a  certain  place  by  a  fixed  time. — /&. 
623. 

6.  Admissibility. 

Evidence;  Letters;  Proof  of  Oenuineness. — Defendant  cannot 
show  by  letters,  purporting  to  be  from  plaintiff,  that  plaintiff 
was  notified  of  a  certain  fact,  without  making  proof  that 
such  letters  offered  In  evidence  for  that  purpose,  were  genu- 
ine, objection  having  been  made  on  that  ground. — Oivensboro 
Wagon  Co.  v.  Hall  210. 

Eviderwe:  Books  of  Account;  Authentication. — Entries  on  books 
of  account  are  admlssable  as  against  the  objection  that  the 
book  was  not  regularly  kept  in  the  usual  course  of  business, 
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wfiere  it  ivag' sbown -tlist  a  steam ^  hoister  was  vented  at  a 

'     specific  sum  per  day;  and  the  owner  thereof  made  entries  on 

'  tbe^t)ook  Icept ' for  tl^at  purpose,  of  the  number  of  days  the 
bolster  worlced;  based  on  reports  made  to  him  at  the  end  of 
each  weelc  by  his  employee  in  charge  of  the  hoiflter.^-lfurroy 
rf  Peppers  v.  Dickens,  240. 

Same. — ^The  testimony  showed  that  the  ownfef  of  the  holster, 
vi'l^ich  wad  rented  for  'a  sp^iflc  shfti  t^er  day,'  made  entries 
on  a  b6ok  Ijept  for  that  piirpose 'of  the  number  of  days  the 
hoister  worlced  each  weelc,  based  on  the  ifeport*  of  his  em- 
ployee in  charge  of  the  hoister.  The  employeet  In  charge. of 
the  bolster,  testified  .that  .he  made  true  reports  every  Saturday 

,    to  tiie  owner  who  entered  tje  ^ame  at  once  ip  the  book.  Held. 

,  the  entries  were  sufficiently  corroborated  by  Independent  evi- 
dence, to  render  them  admissible.— /ft!  240. 

8ame. — Entries  regularly  made  by  a  party  in  a  book  kept  for 

that  purpose,   from   data   furnished   by   an   employee,   where 

the  employee  testified. that  he.  Hi^ew  of  the  .correctness  of  the 

•    :.  items  and  gave  them  correctly  to  the  par^y  entering  them,  and 

.the  party  entering  them  testified  .that  hfi  entered  the  items 

r  as  they  were,  given  to, him,  are. admissible. — ^76.  24Q. 

Same. — The  entries  above  referred  to  in,hea^dtes  1.  .2  and  3 

•  were  admissible  againsti  the.  obje.ction  that  the  entries  wei*e 
not  made  contemporaneously  wtth.  the  transaction,  they  being 
made  within  a  reasonable  time,,  under  the  circumstances. — 
/&.  240. 

Same. — Under  the  contract,  it  being  for.  the  court  to  decide 
whether  the  hoister,  when  the  employee  had  steam  up  waiting 
for  directions  to  use  it,  was  in  service  within  the  contract, 
(and  if  not  other  testimony  might  be  introduced  on  which  the 
jury  could-  ascertain  what  should  be  deducted  from  the  amount 
shown  by  the  entries)  entries  made  as  set  out  in  the  above 
headnotes,  were  admissible  in  evideiice. — Ih.  240. 

.Ejectment!  Directory   Verdict;  Evidence:  Jury  Question.— "Rxi- 
'  dence  in  this  case  examined  and  stated  and  held  not  to  au- 
thorize a  direction  of  a  verdict  for  the  plaintiff,  as  the  ques- 
tion of  adverse  possession,  under  it,  was  one  for  the  Jury. — 
Henry  i\  FroUchstem.  380.  .   ' 

Evidence:  Res  Qeate. — One  of  the  defendant's  witnesses  having 
testified  that  the  transfers  were  cut  by  a  mechanical  appli- 
ance, which  always  cuts  a  straight  edge,  it  was  competent 
to  introduce  in  evidence  a  transfer  i<*sued  simultaneously  with 
that  issued  to  pTaintifl!*  as  part  of  the  res  gestae  to  show  how 
tlie  transfer  would  have  appeared  if  properly  cut  and  to  aid 
in  determining  how  it  was  torn ;  it  appearing  that  such  trans- 
fer was  issued  to  a  companion  of  plaintiff  at  the  time  plain- 
tiCTs  was  issued. — Mwitgom^ry  Traction  Co.  v.  Fitzpatrick,  511. 

Evidence;  Letters;  Admissibility;  Proof  of  Genuifieness. — In  the 
absence  of  proof  of  the  genuineness  of  the  signature  or  that 
they  were  written  in  response  to  a  letter  from  plaintiff,  letters 
received  by  plaintiff  are  not  admissible  against  the  purported 
writer  of  his  principal. — L.  d  N.  R.  R.  Co.  r.  Brittofu,  552. 

Same. — Where  a  letter  was  produced  by  defendant  upon  notice 

to  do  so,  and  it  was  shown  to  have  been  written  by  plaintiff 

in  response  to  one  from  defendant's  agent  and  mailed  to  him, 

it  was  admissible,  if  otherwise  relevant. — Ih.  552. 

Same:  Hearsay;  Notice  to  Partner. — It  is  hearsay  or  opinion 

evidence  for  a  partner  to  state  that  his  partner,  or  the  firm, 
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had  never  been  notified  of  a  certain  fact,  and  inadmissible. — 
Dunn  d  Lallande  Bros,  v,  Gunn^  583. 

7.  Proof  of  Pedigree. 

Evidence;  Proof  of  Pedigree;  Declarations;  Admissibility. — ^To 
render  competent  tlie  declarations  of  a  person  with  respect  to 
the  pedigree  of  another  person,  it  is  necessary  to  show  that  the 
declarant  was  a  member  of  the  family  to  which  it  is  sought 
to  attach  the  third  i>erson. — Scheidcgger,  et  al.  t\  Tcrrill,  338. 

Same. — Where  it  was  shown  that  the  person  testifying  lived  in 
Switzerland,  and  that  his  mother  died  there,  his  testimony 
stating  that  his  mother  stated  that  her  sister  lived  in  the  United 
States,  and  that  she  used  to  receive  letters  from  her,  but  that 
his  knowledge  of  the  fact  that  decedent's  maiden  name  was 
the  family  name  of  his  mother  and  that  decedent  married,  was 
from  documents  received  from  Alabama,  does  not  show  a  dec- 
laration of  his  mother,  that  decedent  was  a  memljer  of  her 
family,  and  was  inadmissible  to  show  whether  the  decedent, 
dying  while  living  in  Alabama,  was  a  sister  of  the  mother  of 
the  witness,  who  died  in  Switzerland.— 7 b.  338. 

8.  Testimony  on  Former  Trial. 

Evidence;  Absent  Witnesses;  Testimony  at  Former  Trial. — ^A  suf- 
ficient predicate  is  shown  for  the  introduction  of  the  testimony 
of  a  witness  taken  on  the  former  tria'  \Z  the  same  case  where 
it  appears  that  a  subpoena  had  been  returned,  after  diligent 
search  and  inquiry  for  the  witness,  endorsed  not  found,  and  it 
further  appears  that  the  witness  had  left  the  county  for  his 
home  in  another  state. — Woodstock  Iron  Works  v.  Kline,  391. 

EXECUTORS  AND  ADMINISTRATORS. 
1.    Claims  Against. 

Administrator;  Action  Against;  Complaint. — The  complaint 
claimed  by  an  account  stated  against  the  administrator  of  a 
certain  date;  by  account  stated  between  plaintiff  and  de- 
cedent on  the  same  date;  for  work  and  labor  done  for  dece- 
dent, and  averred  that  said  claim  was  verified  by  affidavit 
and  filed  in  the  office  of  the  Judge  of  probate  within  twelve 
months  of  the  grant  of  letters  of  administration,  and  that 
all  the  counts  in  the  complaint  are  for  one  and  the  some 
cause  of  action.  Held,  sufficient,  as  against  the  objection 
that  it  fails  to  state  for  what  the  indebtedness  was  incurred; 
that  it  is  indefinite  as  to  whether  the  work  was  done  for 
the  administrator  or  for  the  decedent,  and  that  It  fails  to 
show  that  the  claim  was  filed  in  the  probate  court  within 
twelve  months  of  the  grant  of  letters  of  administration. — Qilr 
lespie  V.  Campbell,  193. 

Bame;  Claim  Against  Decedent;  Verification;  Amendments. — 
The  omission  in  the  verification  of  the  claim  that  the  sum 
demanded  is  the  sum  due  after  allowing  all  proper  credits, 
is  an  amendable  defect  Under  section  133,  Code,  1896.— Zb.  193. 

Administrators:  Claims  against  the  Estate;  Evidence;  Proof 
of  Similar  Transactions. — In  an  action  against  the  adminis- 
trator for  work  and  labor  done  for  decedent  during  his  last 
illuess,  it  w^as  irrelevant  to  show  what  the  administrator  paid 
others  for  waiting  on  decedent  during  his  last  illness. — lb.  193. 

45 
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2.  Settlement  of  Claims. 

Executors  and  Administrators;  Settlement  of  Claim;  Authority; 
Plea. — ^A  plea  alleging  that  the  administrator  settled  the  claim 
sued  on  is  not  subject  to  demurrer  for  failure  to  allege  that 
the  administrator  received  a  reasonable  amount  in  satisfac- 
tion of  the  claim  and  that  settlement  was  authorized  by  the 
court,  since  sec.  138,  Code  1896,  does  not  prohibit  an  admin- 
istrator from  settling  such  claim  without  authority  from 
the  court. — Loveman  v.  Birmingham  Ry.  L.  d  P,  Co.,  515. 

3.  Settlement  of  Accounts. 

Administrators;  Account;  Form. — ^The  statement  of  an  admin- 
istrator's account  should  not  embrace  charges  against  the 
distributees  on  their  distributive  shares.  Such  account  should 
state  the  debits  and  credits  regardless  of  the  distributees 
shares,  and  after  the  ascertainment  of  the  distributive  share 
of  each,  the  advancement  made  them  should  be  charged 
against  the  distributive  share  of  each. — Howard,  et  al.  v.  Ruth- 
erford, 661. 
,  Same. — ^Although  the  account  was  irregular  in  form,  if  the  dis- 
tributees of  the  estate  have  received  all  they  are  entitled  to 
under  a  final  distributive  decree,  they  are  not  prejudiced  by 
such  irregularities. — lb.  661. 

Same;  Statement  of  Account. — ^The  court  In  stating  the  account 
made  annual  stops,  crediting  the  administrator  with  the  cur- 
rent expenses  of  administration,  and  charging  him  with  in- 
terest at  eight  per  cent  on  the  dollar  until  the  settlement, 
and  in  the  calculation,  deducted  from  the  share  of  each  dis- 
tributee the  advancement  made  to'  each  during  the  particular 
year  and  charging  the  administrator  with  interest  on  the  bal- 
ance from  the  annual  stops  so  made.  Held,  not  prejudicial 
to  the  distributees.— 76.  661. 

Same;  Credits;  Taxes. — An  administrator  is  properly  credited 
with  State  and  county  taxes  assessed  against  the  estate  and 
paid  by  the  administrator. — lb.  661. 

Same;  Distribution;  Charges;  Board  of  Distributees. — Under 
Sections  227  and  239,  Code  of  1896,  the  charges  for  board 
against  the  distributees  were  properly  allowed  the  administra- 
tor on  final  settlement  and  distribution  against  their  distribu- 
tive shares.— 76.  661. 

Same;  Costs;  Attorneys  Fees;  Guardian  Ad  litem. — An  admin- 
istrator is  properly  allowed  attorney's  fees,  guardian  ad  litem 
fees  and  costs  on  a  settlement  of  his  account. — 7b.  661. 

FORMER  ADJUDICATION. 
See  Trial. 

Same;  Lato  of  the  Case;  Instructions. — The  giving  of  an  in- 
struction which  asserts  a  proposition  contrary  to  the  law  of 
the  case  as  formerly  decided.  Is  error. — Ou:ensboro  Wagon  Co. 
V.  Hall,  210. 

FRAUDS,  STATUTE  OF. 
1.     Sale  of  Lands. 
Frauds,  Statute  of;  Contracts  for  Sale  of  Land;  Part  Perform- 
ance; Effect. — An  oral  contract  for  the  sale  of  real  estate  Is 
not  violative  of  Section  2152,  Code  1896,  where  the  purchaser 
went  into  possession  and  subsequently  paid  the  purchase  price. 
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or  where  he  paid  the  purchase  price  and  subsequently  went  Into 
possession. — City  Loan  d.  Banking  Co,  v,  Poole,  164. 

FraudSy  Statute  of;  Contracts  for  Sale  of  Real  Estate;  Requi- 
sites,— ^To  be  without  the  statute  of  frauds,  the  writing  con- 
stituting the  contract  for  the  sale  of  real  estate  must  state 
the  contract  with  such  certainty  that  its  essentials  will  be 
known  from  the  memorandum  itself  or  by  reference  therein 
to  some  other  writing  without  recourse  to  parol  evidence. — Patt 
V,  Gerst,  2S7, 

Same;  Evidence. — ^The  contract  relied  on  for  the  sale  of  real 
estate  was  sought  to  be  evidenced  by  certain  letters  and 
telegrams  which  did  not  describe  the  property  nor  state  the 
contents,  a  telegram  from  the  owner  reciting  that  he  would 
sell  the  property  for  a  certain  sum  cash  and  certain  proposi- 
tions made  by  his  agents,  resting  in  parol,  and  a  deed  drawn 
up  at  the  instance  of  the  owner  describing  the  premises,  but 
which  ^as  not  delivered  and  which  showed  that  the  parties 
did  not  agree  as  to  the  terms  of  the  sale;  Held,  not  to  show 
a  sufficient  compliance  for  a  sale  of  real  estate  under  the  sta- 
tute of  frauds.— /&:  287. 

2.  Contracts  not  to  be  Performed  within  the  Year. 
Statute  of  Frauds;  Contracts  not  to  be  Performed  Within  the 
Year. — ^The  written  contract  provided  that  it  should  remain 
in  full  force  for  a  year,  but  that  the  second  party  might  at 
his  option  renew  it  for  an  additional  period  of  five  years, 
lield,  it  was  not  necessary,  to  save  the  contract  from  the  stat- 
ute of  frauds,  that  the  parties  thereto  enter  into  a  new  writ- 
ing.— Byrne  Mill  Co.  v.  Robertson,  273. 

FRAUDULENT  CONVEYANCES. 

Fraudulent  Conveyance;  Prima  Facie  Case;  Burden  of  Proof, — 
Proof  of  the  existence  of  complainant's  debt  before  and  at 
the  time  of  the  alleged  conveyance,  that  complainant  recovered 
judgment,  and  that  execution  had  been  returned  no  property 
found,  together  with  the  Insolvency  of  the  debtor,  establishes 
a  prima  facie  case  and  places  the  burden  of  proof  on  the  de- 
fendant to  show  that  the  conveyance  was  not  fraudulent,  but 
for  a  consideration  not  less  than  the  fair  value  of  the  property. 
— Brunson  v.  Rosenheim  d  Son,  112. 

Same;  Homestead. — The  conveyance  of  the  homestead  by  a  debtor 
is  not  subject  to  attack  by  his  creditors  as  such  homestead  is 
exempt  from  execution. — lb.  112. 

Same;  Constructive  Notice. — If  the  grantee  in  a  fraudulent  con- 
veyance has  knowledge  of  facts  sufficient  to  put  him  on  in- 
quiry, which  if  followed  out  would  have  led  to  knowledge  of 
the  fraudulent  intent,  it  was  not  material  that  he  did  not  have 
actual  knowledge  of  such  intent — ^76.  112. 

Fraudulent  Conveyances;  Invalidity  as  Against  Existing  Credi- 
tors.— A  voluntary  conveyance  from  a  husband  to  his  wife 
Is  void  as  to  existing  creditors. — Allen  v.  Caldwell,  Ward  d  Co., 
293. 

Same;  Effect  as  to  Subsequent  Creditors. — ^A  voluntary  convey- 
ance from  a  husband  to  his  wife  Is  valid,  where  all  of  his 
existing  creditors  were  secured,  and  it  does  not  appear  that 
he  foresaw  future  liability,  as  to  subsequent  creditors,  un- 
der the  rule  that  a  voluntary  conveyance  is  valid  against  sub- 
sequent creditors  in  the  absence  of  actual  fraud. — lb.  293. 
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Same;  Effect  of  Delay  in  Recording  Conveyance. — ^The  failure  to 
record  a  deed  voluntarily  executed  by  a  husband  to  his  wife 
is  not,  of  Itself,  evidence  of  a  fraudulent  conveyance,  and 
where  consistent  with  good  intentions,  the  law  attributes  no 
bad  motive  to  the  grantee. — 7&.  293. 

Same;  Action  to  Set  Aside;  Sufficiency  of  Evideiice. — ^The  evi- 
dence in  this  case  examined  and  held  not  sufficient  to  sho^ 
that  the  deed  from  the  husband  to  the  wife  was  executed 
at  a  later  date  than  Is  purported  on  its  face,  and  after  the 
debt  to  plaintiff  was  incurred.— /&.  293. 

Same;  Subsequent  Creditors:  Burden  of  Proof.— The  burden  is 
on  the  creditor  to  show  that  the  deed  was  actually  executed 
subsequent  to  the  creation  of  the  debt  "where  the  deed  on  its 
face  antedates  the  creation  of  the  debt. — lb.  293. 

GAMBLING. 

See  Contracts. 
HIGHWAYS  AND  STREETS. 

See  Municipal  Corporations. 

1.  Definition.  ^ 
Highways;  Definition;  Public  Hightcays. — A  public  highway  is 

one  established  in  a  regular  statutory  proceeding,  or  one  used 
by  the  public  for  twenty  years  or  more,  or  one  under  the 
coixtrol  of  the  public  dedicated  by  the  owner;  and  every  public 
thoroughfare  is  a  highw^ay.-*-i>w/m  d  Lallande  Bros.  v.  Gunn, 
688. 

2.  Obstruction. 

Same;  Reguiatiofi;  Obstruction;  Notice. — ^The  owner  of  land 
who  permits  the  use  of  a  road  over  it  cannot  place  obstruc- 
tions dangerous  to  travel  in  the  same  without  giving  notice 
to  those  using  it,  nor  can  he  license  a  third  person  to  do  so. — 
Du7in  d  Lallande  Bros.  v.  Ounn,  583. 
Highicays;  Obstructions;  Owner  of  Property;  Authority  to  Ob- 
struct.— The  fact  that  the  owner  of  the  property  had  author- 
ized defendant  to  cut  a  ditch  across  a  road  over  said  property 
used  by  the  public  would  not  authorize  the  cutting  of  said  ditch 
in  such  a  manner  as  to  endanger  a  traveller  along  the  road  In 
the  night— /6.  583. 

3.  Action  and  Pleadings  as  to  Obstruction  of. 

Same;  Actions;  Pleadings;  General  Issue;  Special  Defense. — ^It 
was  not  error  to  sustain  a  demurrer  to  a  plea  denying  thp 
existence  of  a  public  or  neighborhood  road  as  alleged  in  the 
complaint,  where  the  general  issue  had  been  interposed  also. 
— Dunn  d  Lallande  Bros.  v.  Qunn,  583. 

Same;  Knowledge  of  Defendant. — A  plea  asserting  that  the  road 
referred  to  in  the  complaint  was  so  indistinct  that  it  did  not 
appear  to  ordinary  observation  to  be  a  road  used  by  the  pub- 
lic, is  demurrable  in  not  alleging  that  the  defendants  did  not 
know  that  it  was  used  by  the  public. — 76.  583. 

Same. — A  plea  stating  that  the  place  where  plalntiif  was  In- 
jured was  not  In  a  tow^n  as  specifically  alleged  in  the  com- 
plaint, states  a  defense  available  under  the  general  issue:  and 
the  further  allegation  therein  that  it  was  not  reasonably  ob- 
vious to  defendants  that  such  ditch  would  be  dangerous,  but 
failing  to  state  that  it  was  not  dangerous,  or  that  def aidant 
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did  not  know  it  was  dangerous,  does  not  state  a  defense  to 
the  action.— 76.  583. 

4.  Revocation  of  Right  to  Use. 
Same;  Vac  of  Road;  Revocation  of  Right;  Notice. — The  fact  of 
the  revocation  of  the  right  to  use  a  road,  without  notice  of 
such  to  persons  accustomed  to  use  it,  is  no  defense  to  an  ac- 
tion for  injuries  by  obstructions  placed  thereon. — Dunn  d  Lal- 
lande  Bros.  v.  GunUy  583. 

HOMICIDE. 
See  Criminal  Law — ^Conspiracy. 

1.  Assault  with  Intent. 

Criminal  Late;  Trial;  Jury  Question, — ^Where  the  evidence  tended 
to  show  that  the  defendant  shot  at  the  prosecutor  from  the 
outside  of   his   house  through   the  window,   the  question   of 
whether  defendant  was  guilty  of  assault  with  intent  to  mur- 
der was  properly  submitted  to  the  Jury. — Williams  v.  The  State,  4. 

2.  Instructions. 

(a)  Imminent  Danger. 

Homicide;  Instructions;  Imminent  Danger. — ^A  charge  asserting 
that  if  the  jury  believe  from  the  evidence  that  the  defendant 
was  being  attacked  by  E.  with  a  bar  of  iron,  and  that  he  was 
attacked  by  deceased  with  a  razor,  without  fault  on  defend 
ant's  part,  or  that  he  was  attacked  by  deceased  while  he  was 
being  assaulted  with  a  deadly  weapon  by  another,  then  the 
jury  must  acqiut  him,  failing  to  hypothesize  imimnence  of 
danger  to  life  or  limb,  was  erroneous  and  properly  refused. — 
Creagh  v.  The  State,  8. 

(b)  Degree  of  Offense. 

Same;  Degree  of  Offense ;' Sufficiency  of  Instruction. — An  In- 
struction asserting  that  If  the  jury  believe  from  the  evidence 
that  the  killing  grew  out  of  a  difficulty  that  started  in  the 
house  after  defendant  went  into  the  house,  or  that  the  killing 
grew  out  of  a  difficulty  that  started  in  the  house,  then  they 
could  not  find  defendant  guijty  of  any  offense  higher  than  man- 
slaughter, pretermitting  all  inquiry  as  to  who  brought  on  the 
difficulty  that  led  to  the  killing,  was  erroneous  and  its  refusal 
proper. — Creagh  v.  The  State,  8. 

(c)  Self  Defense. 

Homicide;  Self  Defense;  Instructions. — ^An  instruction  predicat- 
ing an  acquittal  on  impending  danger  to  life  or  of  great  bodily 
harm  that  does  not  hypothesize  that  such  reasonable  belief 
therefor  had  been  begotten  by  the  attending  circumstances, 
fairly  creating  it  and  honestly  entertained  by  the  defendant  at 
the  time  the  fatal  shot  was  fired,  is  erroneous  and  properly  re- 
fused.— Nelson  v.  The  State,  26. 

3.  Evidence. 

(a)     Dying  Declarations. 

Homicide;  Evidence;  Dying  Declaration;  Predicate. — ^A  sufficient 
predicate  was  laid  for  the  admissions  of  dying  declarations 
where  it  was  shown  that  deceased  said  that  he  could  not  get 
well,  but  was  going  to  die,  and  wanted  to  be  at  home  when  be 
died. — Logan  v.  The  State,  11. 
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HOMICIDE.— Continued, 

(b)  Previous  Difficulty. 

Homicide;  Evidence;  Previous  Difficulty. — ^The  defendant  cannot 
testify  as  to  the  particulars  of  a  previous  difficulty  between 
blm  and  deceased,  wbere  the  state  bas  not  sbown  a  previous 
difficulty.— Logan  v.  The  State,  11. 

(c)  Generally. 

Homicide;  Evidence;  Jury  Question. — Under  the  evidence  In  this 
ease  it  was  a  question  for  the  Jury  whether  the  defendant  was 
guilty  of  murder. — Young  v.  The  State,  16. 

Criminal  Law;  Murder;  Evidence;  Res  Oestate. — It  was  shown 
that  defendant  and  others  bad  been  gambling,  that  defendant 
had  lost  and  was  ill-tempered,  that  decedent  threw  straw  upon 
the  fire  which  blazed  up  suddenly  against  defendant,  all  a 
short  time  before  the  shooting.  Held,  competent  as  part  of 
the  res  gestae,  and  as  illustrating  the  frame  of  mind  of  de- 
fendant at  or  about  the  time  of  the  shooting,  especially  where 
the  defence  was  that  the  shooting  was  accidental. — lb.  16. 

Same. — ^The  declarations  of  a  by  stander,  "Come  back,  It  was  an 
accident!"  are  admissible  as  part  of  the  res  g^tae,  and  as 
showing  the  conduct  and  demeanor  of  the  defendant  at  or 
about  the  time  of  the  shooting  especially  as  defendant  returned 
in  response  thereto. — /&.  16. 

Homicide;  Proof  of  Conspiracy ;  Admissibility. — ^The  state  relied 
on  the  existence  of  a  conspiracy  between  the  son,  who  did  the 
actual  shooting,  and  the  accused  to  kill  deceased,  and  It  was 
competent  to  show  in  support  thereof  that  prior  to  the  killing 
accused  stated  that  if  his  son  should  kill  deceased,  no  more 
attention  would  be  paid  to  it  than  if  he  killed  a  dog,  and  that 
he  and  his  son  were  looking  for  deceasel,  and  wanted  to  be 
ready  when  he  came. — Ferguson  v.  The  State,  21. 

HUSBAND  AND  WIFE. 

1.  Conveyance  to  Secure  Debt  of  Husband. 
Husband  and  Wife;  Conveyance  by  Wife  to  Secure  Husband^s 
Debt;  Validity. — ^A  conveyance  by  a  husband  and  wife  of  the 
wife's  separate  estate  to  secure  the  debt  of  the  husband  is  abso- 
lutely void  and  confers  no  title. — Harper  v.  T.  N.  Haynes  Co., 
et  al,  174. 

INDICTMENT  AND  INFORMATION. 
See  appropriate  title  for  indictment  in  particular  Crimea 

1.  Endorsement  On. 

Criminal  Law;  Endorsement  of  Witness  on  Indictment;  Neces- 
sity. — The  fact  that  a  witness'  name  was  not  ^idorsed  on  the 
indictment  under  which  defendant  was  being  tried,  offers  no 
and  ground  for  objection  to  his  testimony. — Nelson  v.  The  State, 
26. 

2.  Sufficiency. 

Same;  Indictment;  Sufficiency. — An  indictment  charging  that 
the  defendants  willfully  injured  or  defaced  the  property  of 
a  person  therein  named  is  not  open  to  the  objections  that  it 
fails  to  allege  the  ownership  of  the  dwelling,  and  that  it 
charges  the  defendants  with  committing  the  offense  jointly. — 
Perry,  et  al.  v.  The  State,  40. 
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INDICTMENT  AND  INFORMATION— Conf<n«6d. 

Intoxicating  Liquors;  Indictment;  Requisite, — An  Indictment 
charging  that  the  defendant  sold  spirituous,  vinous  or  malt 
liquors  without  a  license  and  contrary  to  law,  is  in  code  form 
and  unobjectionable. — Daniel  v.  The  State,  44. 

Same;  Sale  or  Oift. — ^An  indictment  charging  that  defendant  gave 
away  or  otherwise  disposed  of  spirituous,  vinous  or  malt  li- 
quors without  license  and  contrary  to  law,  charges  no  offense. 
—lb.  44. 

3.    How   to   Reach   Defect. 
Indictment;  Demurrer, — The  proper  mode  of  reaching  a  defect 

in  an  indictment  is  by  demurrer  and  not  by  motion  to  quash. 

—Daniel  v.  The  State,  44. 
Same;  Discretion  of  Court. — Motion  to  quash  an  indictment  for 

defects  in  the  charging  portion  is  addressed  to  tte  discretion  of 

the  court,  and  is  not  reviewable  unless  abused. — lb.  44. 

INJUNCTION. 

1.  Pendente  Lite. 

Injunction;  Pendente  Lite;  Dissolution. — An  injunction  restraining 
the  cutting  and  removal  of  timber  pending  a  suit  to  quiet  title 
to  the  timber,  should  not  be  dissolved  on  the  coming  in  of  an 
answer  which  merely  asserts  a  fee  simple  title  to  the  pine  tim- 
ber and  makes  no  denial  as  to  the  other  timber. — Ooodson  v. 
Stewart,  et  al.,  106. 

1%.     When  Issued. 

Injunction;  Breach  of  Contract;  Stipulation  for  Damages  for 
Breach, — ^That  the  contract  stipulated  for  damages  for  its 
breach  does  not  oust  the  Jurisdiction  of  equity  to  enjoin  a 
breach  of  the  contract. — Harris  v.  Theus,  et  al.,  133. 

Same;  Trade  Agreement. — It  is  not  necessary  to  wait  until  one 
engages  in  a  business  which  will  breach  the  contract,  to  in- 
voke the  aid  of  equity,  as  equity  will  enjoin  a  preparation  to 
begin  the  business. — lb.  133. 

Same;  Parties  Defendant;  Husband  and  Wi/e.— Upon  the  allega- 
tion that  defendant  and  his  wife  designed  to  evade  an  agree- 
ment made  by  defendant  not  to  engage  in  a  certain  business, 
by  arranging  to  establish  the  business  in  the  name  of  the  wife, 
the  wife  is  a  proper  party  defendant  to  a  proceedings  to  en- 
Join  a  breach  of  the  agreement. — lb,  133. 
Injunction;  Disturbance  of  Religious  Worship. — A  bill  will  lie  to  en- 
Join  non-members  of  a  religious  organization  from  forcibly 
entering  a  church,  changing  the  locks  thereon,  threatening  to 
disturb  and  interfere  with  the  rights  of  the  trustees  in  their 
possession  and  control  of  the  church  property,  and  Interfering 
with  the  orderly  worship  of  God,  although  civil  courts  will 
not  hear  and  determine  controversies  pertaining  to  the  eccle- 
siastical or  spiritual  features  of  a  church. — Christian  Church 
of  HuntsviVe  v.  Sommer,  et  c/.,  145. 

2.  Jurisdiction  of  Equity. 

Injunction;  Jurisdiction;  Equity;  Trespass. — Where  a  single  ac- 
tion at  law  will  not  furnish  an  adequate  remedy,  and  a  multi- 
plicity of  suits  can  be  avoided  by  proceedings  In  chancery, 
equity  has  Jurisdiction  concurrent  with  courts  of  law  to  pro- 
tect a  land  owner  against  constant  and  frequently  recurring 
injuries  from  wrongful  diversion  of  water,  and  will  enjoin  a 
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INJUNCTION— Con«wtted. 

wrong-doer  without  regard  to  his  ability  to  respond  in  damages. 
—Cohia,  et  al  v.  Ellis,  108. 

Same;  Retention  of  Jurisdiction  to  Award  Damages, — Where 
equity  has  assumed  jurisdiction  of  an  action  for  injunction  to 
restrain  the  wrongful  overflowing  of  plaintilTs  land,  the  court 
will  ascertain  and  award  damages  to  the  injured  party  in  or- 
der to  settle  the  whole  controversy. — lb.  108. 

Same;  Laches;  Statute  of  Limitations. — Complainant  is  not  barr- 
ed by  mere  laches  short  of  the  period  prescribed  by  the  statute 
of  limitations,  where  he  is  otherwise  entitled  to  an  injunction 
to  prevent  the  overflowing  of  his  land,  caused  by  an  increase 
in  the  height  of  a  dam  construucted  by  defendant. — 76.  108. 

3.     Suit  on  Bond. 

Injunction;  Action  on  Bond;  Parties  Plaintiff. — ^The  Injunction 
bond  providing  payment  of  all  such  damages  and  costs  which 
any  person  may  sustain,  an  action  thereon  may  be  properly 
brought  by  all  the  obligees  therein  for  the  use  of  one  as  the 
party  who  has  been  damaged  by  the  injunction  suit. — Babcock 
V.  Reeves,  et  al.,  665. 

Same;  Coinplaint;  Allegations  of  Breach;  Sufficiency. — ^An  alle- 
gation in  the  complaint  on  an  injunction  bond  that  the  bill 
had  been  dismissed  and  the  injunction  dissolved,  was  a  suffi- 
cient averment  of  the  breach. — lb.  665. 

Same;  Sufficiency  of  Bond. — Where  the  complainants  gave  the 
bond  under  Section  788  and  subsequently  were  ordered  to  give 
l)ond  under  Section  786,  and  made  such  bond,  on  a  dissolution 
of  the  injunction,  the  obligees  can  maintain  an  action  on  the 
first  bond,  whether  properly  given  under  the  statute,  or  not, 
and  it  was  good  as  a  common  law  obligation  and  binding  on 
the  surety. — lb.  665. 

Same;  Evidence;  Admissibility. — It  is  proper  to  introduce  the 
proceedings  and  decree  in  the  injunction  suit  in  support  of 
an  action  on  the  bond. — lb.  665. 

Same;  Damages;  Instructions. — It  appearing  that  the  Injunction 
suit  was  against  R.  and  L.  and  that  R.  had  been  active  in  the 
defense  and  had  employed  counsel  therein,  an  Instruction,  as- 
serting that  if  the  attorney  both  represented  R.  and  L.,  the  ser- 
vices for  the  one  being  the  same  as  for  the  other,  and  the  at- 
torney rendered  the  services  for  L.  gratuitously,  complainant 
would  not  be  entitled  to  recover  more  than  one-half  of  a  rea- 
sonable attorney's  fee,  was  erroneous  and  properly  refused. — 
lb.  6(55. 

INNKEEPERS. 

Innkeepers ;  Duty  as  to  Furnishing  Accommodations. — ^In  the  ab- 
sence of  special  contract  under  Section  2539,  Code  1896,  the 
common  law  rule  measures  the  liability  of  an  innkeeper,  and 
while  he  may  assign  the  guest  to  another  proper  apartment, 
he  may  not  put  him  out  of  the  apartment  assigned  him  and 
refuse  to  furnish  him  other  proper  accommodations. — Hervey, 
et  al.  V.  Hart,  604. 

INTOXICATING  LIQUORS. 

Intoxicating  Liquors;  Evidence;  Jury  Question, — Whether  hop-ale 
or  hop-jack  is  a  malt  or  intoxicating  liquor.  Is  one  of  fact  for 
the  jury  to  determine. — Daniel  v.  The  State,  44. 
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INTOXICATING  LIQUORS.— Con «n«e(f. 

Same;  Evidence;  Admiasibility. — ^Where  the  defendant  is  charged 
with  the  sale  of  spirituous,  vinous  or  malt  liquors,  and  it  is 
sought  to  establish  the  charge  that  he  sold  hop-ale  or  hop-Jack, 
it  is  competent  for  the  lefendant  to  show  by  the  manufacturer 
of  such  beverage  that  it  was  not  spirituous,  vinous  or  malt  li- 
quor.— /&.  44. 
Intoxicating  Liquors;  Sale;  Evidence, — Evidence  that  the  clerk 
sold  the  liquor  without  a  showing  that  defendant  authorized 
a  sale,  will  not  support  a  charge  of  the  sale  of  the  liquor  by  the 
defendant. — lb.  44. 
Intoxicating  Liquors;  Offense;  Liquor's  Prohibited;  Malt  Liquor. — 
Under  Acts  1886-87,  p.  665,  it  is  an  offense  to  sell  a  fluid  con- 
taining malt,  or  a  weak  solution  of  malt  liquor,  although  such 
liquid  is  without  intoxicating  effect. — Dinkins  v.  The  State,  "49. 

JUDGES. 
See  Courts. 
(1)     Appointment  of. 

Judges;  Appointment;  Election. — ^A  Judge  of  probate  was  appointed 
by  the  Governor  to  fill  a  vacancy  occurring  by  death  of  en- 
cumbent on  May  6th,  1906.  Held,  that  under  the  constitution, 
and  the  rule  of  excluding  the  one  day  and  including  the  other, 
the  appointment  was  made  more  than  six  months  prior  to 
the  election,  and  the  vacancy  was  properly  filled  by  election 
at  the  general  election. — Foster  v.  State,  ex  rel.  Stanford,  et  ah, 
632. 

JUDGMENT. 

See  Criminal  Law. 
1.  Equitable  Relief  Against. 
Judgment;  Equitable  Relief;  Injunction;  New  Tr*al. — ^Although  there 
was  no  authority  for  holding  the  court  at  the  time  the  new 
trial  was  granted,  and  the  granting  of  the  new  trial  was  there- 
fore void,  equity  has  no  jurisdiction  to  enjoin  the  procee<lings 
under  the  judgment  or  to  compel  the  granting  of  a  new  trial. — 
yortrood  v.  L.  d  A'.  R.  R.  Co.,  151. 

JUDICIAL   NOTICE. 
See  Evidence,  §  3. 

JURY. 

1.  Grand  Jury.     Organization  and  Drawing. 

Grand  Jury;  Authority  to  Select;  De  facto  Commissioners. — ^The 
two  commissioners  who  drew  the  grand  Jury  each  held  com- 
missions to  their  office  at  the  time  they  drew  the  grand  Jury, 
and  they  were  de  facto  officers  and  their  acts  valid,  although 
they  were  subsequently  ousted  from,  office. — Logan  v.  The  State, 
11. 

2.  Petit  Jury. 

(a)     Special  Venire. 

Jury;  Special  Venire;  Serving  List;  Motion  to  Quash. — Nine  of 
the  special  Jurors  drawn  for  defendant's  trial  were  not  sum- 
moned, but  their  names  appeared  on  a  list  served  upon  defend- 
ant. Held,  no  grounds  for  quashing  the  venire. — Young  v. 
The  State,  16. 

Same. — Although  fifteen  of  the  Jurors  drawn  upon  the  special 
venire  and  served  upon  defendant  did  not  appear,  and  their 
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absence  was  not  explained  and  the  court  did  not  enter  forfei- 
tures against  them,  it  furnished  no  grounds  for  quasjiing  the 
venire. — lb.  16. 

3.  Demand  for  Trial  by. 
Criminal  Law;  Misdemeanor;  Jury  Trial  Demanded;  Necessity  for 
Indictment, — Where  the  prosecution  is  begun  upon  affidavit 
and  warrant  before  a  justice  of  the  peace,  and  the  defendant 
demands  a  trial  by  jury,  the  defendant  cannot  be  tried  except 
upon  indictment  returned  by  the  grand  Jury. — Janes  v.  The 
State,  63. 

LACHES. 

See  Injunction. 
LANDLORD  AND  TENANT. 

1.  Lien  for  Rent. 
Landlord  and  Tenant;  Lien  for  Rent;  Superiority  over  Chattel 
Mortgage. — ^The  lien  for  rent  of  the  landlord  and  his  assignee 
on  a  crop  raised  in  the  current  year,  is  superior  to  that  of  a 
mortgagee  under  Sections  2703-06,  Code  1896,  and  the  land- 
lord and  his  assignee  are  not  restricted  to  any  particular  por- 
tion of  the  crop  of  the  enforcement  of  their  lien. — Wilson  d 
Son  V.  Curry,  368. 

LARCENY. 

Larceny;  Sufficiency  of  Evidence, — Evidence  in  this  case  exam- 
ined and  held  sufficient  to  warrant  the  jury  in  finding  that  de- 
fendant obtained  the  property  with  fraudulent  intent  to  con- 
vert it  to  his  own  use. — Thompson  v.  The  State,  37. 

LICENSES. 

1.  Municipal. 

Licenses;  Municipal  Corporation;  Incorporation  under  Special 
Act, — The  general  acts  of  incorporation  has  no  application  to 
a  case  of  a  violation  of  the  city  ordinance  for  carrying  on  busi- 
ness without  license,  where  the  city  was  incorporated  by  spec- 
ial act  of  the  legislature. — Mayor,  etc,  of  Ensley  v.  Cohn,  316. 

2.  Carrying  on  Business  Without. 

Licenses;  Vk  Jttion  of;  Carrying  on  Business. — In  the  absence  of  evl« 
dence  to  show  that  a  sale  was  made,  one  cannot  be  convicted 
for  engaging  in  or  carrying  on  a  business,  to  do  which  a  license 
is  required;  mere  preparations  to  engage  in  or  carry  on  such 
business  will  not  warrant  a  conviction. — City  of  Bessemer  v. 
Dickens,  322. 

LIFE  ESTATE. 

Life  Estate;  Actian  by  Life  Tenant. — While  a  life  tenant  may 
maintain  trespass  quare  clausum  for  damages  to  his  possession. 
He  cannot  maintain  trover  for  the  conversion  of  trees  growing 
on  the  laud,  nor  trespass  de  bonis  asportavis  for  the  taking  of 
them.—C.  W.  Zimmerman  Mfg.  Co.  v.  Daffin,  380. 

LIMITATION  OF  ACTIONS. 

Limitation  of  Action;  Part  Payment. — ^The  payment  of  Interest 
on  a  note  secured  by  a  mortgage  relieved  both  note  and  mort- 
gage from  the  operation  of  the  statute  of  limitations. — Court- 
ner  v.  Etheridge^  et  al,,  78^ 
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LIMITATION  OP  ACTION^.— Continued. 

Limitation  of  Action;  Pleading;  Demurrer, — ^Where  the  complaint 
fails  to  show  the  time  of  the  alleged  wrong  and  damages,  if  it 
is  desired  to  show  that  such  damages  was  barred  by  limita- 
tions,  it  must  be  done  by  plea  and  cannot  be  raised  by  de- 
murrer.— Tutwiler  C,  O.  d  /.  Co,  v.  Wheeler,  354. 
Limitation  of  Action;  Commencement  of  Action;  Amendment. — 
Intestate  was  killed  Nov.  13,  1901,  and  suit  for  his  death  was 
commenced  Nov.  12,  1902,  and  an  amendment  to  the  declara- 
tion was  filed  Dec.  4,  1905.  Held,  that  the  amendment  was  not 
barred  by  the  statute  of  limitations,  if  within  the  lis  pendens. — 
Woodstock  Iron  Works  v.  Kline,  391. 

Limitation  of  Actions;  Commeficement  of  Actiofi;  Amendment  to 
Complaint;  New  Cause  of  Action, — The  original  complaint 
placed  the  injury  as  occurring  on  the  line  of  defendant's  rail- 
way running  from  B.  to  W.  at  or  near  B.,  and  charged  the 
negligence  to  be  that  of  the  defendant.  The  amendment  al- 
leged the  injury  to  have  occurred  at  or  near  B.  on  defendant's 
line  of  railway  running  from  B.  to  E.,  and  alleged  the  negli- 
gence to  the  defendant's  servant  or  agent,  acting  within  the 
line  and  scope  of  his  authority  as  such.  Held,  not  to  state  a 
new  or  different  cause  of  action,  and  that  the  amendment  re- 
lated back  to  the  filing  of  the  original  complaint,  and  was 
not  barred  by  statute  of  limitations  of  one  year. — Hess  v, 
Birmingham  Ry.  L.  d  P,  Co.,  499. 

Same, — A  count  in  wanton  or  wilful  conduct,  alleging  the  negli- 
gence in  the  defendant,  was  a  count  in  trespass,  and  an 
amendment  changing  the  allegation  of  negligence  in  the  de- 
fendant to  the  negligence  of  the  defendant's  servant  or  agent, 
acting  within  the  line  and  scope  of  his  employment  as  such, 
made  the  count  one  in  case,  and  was  a  departure  from  the 
count  as  originally  filed,  did  not  relate  back,  and  was  subject 
to  the  statute  of  limitation  of  one  year. — lb,  499. 

LOGS  AND  LOGGING. 
1.  Sale  and  Right  to  Remove. 
Logs  and  Logging;  Sale  of  Standing  Timber;  Right  to  Remove. — 
Where  the  owner  of  land  executes  a  conveyance  to  ail  the  tim- 
ber of  a  certain  size,  the  legal  title  to  the  timber  is  in  the 
grantee,  and  he  may  remove  it  after  the  time  limit  fixed  in 
the  conveyance,  in  this  case  two  years,  but  for  so  doing,  he 
is  liable  to  the  grantor  in  an  action  for  trespass  quare  clausum 
for  such  actual  damages  as  is  sustained  to  the  possession. — 
C,  W,  Zimtnerman  Mfg,  Co,  v.  Baffin,  380. 

MALICIOUS  MISCHIEF. 
1.    Defacing  Buildings. 
Malicious  Mischief;  Willful  Injury  to  Real  Estate, — The  offense 
denounced  by  Section  5620,  Code  1896,  is  one  against  the  pos- 
session and  does  not  Involve  ownership;  Hence,  one  charged 
with  that  offense  is  not  entitled  to  inquire  into  the  right  of  the 
possession  of  the  person  in  actual  occupancy  at  the  time  of  the 
injury. — Perry,  et  al.  v.  The  State,  40. 
MANDAMUS. 

1.     Subject  of. 
Mandamus;  Subject  of  Relief;  Proceedings  of  Court;  Record. — ^As 
each  court  must,  of  necessity,  make  up  Its  own  record  and 
certify  to  them,  the  supreme  court  will  not  compel  the  circuit 
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court  to  take  and  treat  as  a  bill  of  exceptions  a  paper  which 
had  been  stricken  from  its  records  by  the  probate  court  prior 
to  the  appeal  to  the  circuit  court.— /^ar  parte  Walker,  et  a/.,  637. 
Mandamus;  Acts  of  Public  Officers;  Matters  of  Discretion. — Man- 
damus does  not  lie  to  compel  an  officer  to  issue  a  license 
where  the  performance  of  that  duty  rests  upon  the  ascertain- 
ment of  facts  or  the  existence  of  conditions,  to  be  determined 
by  such  officer,  in  his  judgment  or  discretion. — State,  ex  rel. 
Dncourneau  v.  Langan,  647. 

MASTER  AND  SERVANT. 
See  Railroads,  Street  Railways,  Carriers. 
1.     Injury    to    Servant. 

(a)     Complaint,    Sufficiency. 

Master  and  Servant;  Injury  to  Servant;  Complaint;  Sufficiency. 
— A  complaint,  one  count  of  which  alleged  that  while  in  the 
employment  of  the  defendant,  and  In  the  active  discharge  of 
his  duties,  plaintiff  was  Injured  (setting  out  his  injuries),  that 
they  were  caused  proximately  by  the  negligence  of  a  certain 
flagman  in  defendant's  service,  who  had  charge  of  the  signal 
for  notifying  those  in  charge  of  trains  following  defendant's 
train,  and  Its  presence  on  the  main  line,  and  that  such  flagman 
negligently  failed  to  set  out  such  signal,  etc. ;  and  another 
count  averring  paid  injuries  to  have  been  proximately  caused 
by  the  negligence  of  a  certain  person  in  defendant's  employ 
in  failing  to  have  signals  placed  in  the  rear  of  said  first  men- 
tioned train  when  the  same  was  stationary,  and  when  another 
train  was  approaching  such  stationary  train,  or  station  where 
said  train  was,  is  not  demurrable  for  a  failure  to  show  any 
causal  connection  between  the  injuries  and  the  negligence  com- 
plained of.— L.  d  N.  R.  R.  Co.  V.  Dohson,  419. 

Same;  Injury  to  Servant;  Complaint;  Sufficiency. — A  complaint 
which  alleges  that  the  employer  owned  and  operated  a  plant 
and  a  railroad  and  that  plaintiff's  intestate  was  killed  by  cars 
striking  other  cars  while  loading  them  in  consequence  of  the 
negligence  of  an  employee  on  the  railroad  states  a  cause  of 
action  under  subdivision  5,  section  1749,  Code  of  1896. — Ala, 
Steel  tC-  Wire  Co.  v.  Griffin,  423. 

Master  and  Servant:  Injury  to  Servant;  Compaint;  Sufficiency. 
— A  complaint  alleging  that  the  employer  was  operating  a 
plant,  and  that  while  the  plaintiff's  intestate  w&s  engaged  in 
and  about  the  business  of  the  employer  at  or  near  the  plant, 
he  was  struck  by  cars  operated  on  a  railroad  owned  by  the  em- 
ployer, does  not  state  a  cause  of  action  under  subdivision  5  of 
section  1749,  Code  1896;  it  being  wanting  in  averment  that  In- 
testate was  employed  in  or  about  the  railway,  or  that  he  was 
discharging  any  duty  in  connection'  therewith. — /&.  423. 

Master  and  Servant;  Injury  to  Serva:nt;  Complaint. — ^The  count 
was  not  subject  to  demurrer  for  falling  to  show  that  the  super- 
intendent knew,  or  was  negligent  In  not  knowing  of  the  de- 
fective condition  of  the  appliance  used,  or  for  not  showing  that 
the  alleged  defective  condition  of  the  appliances  used  arose 
from  defendant's  negligence,  or  that  it  did  not  show  that  the 
car  was  In  a  defective  condition. — Southern  Ry.  Co.  v.  Mc- 
Oowan,  440. 

Master  and  Servant;  Injury  to  Seiyarit;  Complaint;  Sufficiency.— 
A  complaint  alleging  that  while  In  the  discharge  of  his  duties 
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as  an  employe  in  defendant's  mine,  a  sticlc  of  dynamite 
exploded  In  his  hand,  injuring  him,. and  that  the  injury  was 
proximately  caused  by  the  negligence  of  the  employer  In  fall- 
ing to  provide  a  reasonably  safe  place,  to  work,  shows  suffi- 
ciently a  causal  connection  between  the  injury  and  the  neg- 
ligence, and  is  not  open  to  demurrer  that  it  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action,  that  no  act  of 
negligence  is  averred,  and  that  the  negligence  averred  is  a 
conclU8ion.-T-Wo/f  v.  Smith,  457. 

Master  and.  Sei-vant;  Injury  to  Servant;  Complaint;  Sufficiency. 
A  complaint  alleging  that  It  was  the  duty  of  the  mine  opera- 
tor, while  operating  .it,  to  pro%'ide  a  stretcher  and  a  woolen 
and  water-proof  blanket  for  use  in  carrying  away  injured  per- 
sons, and  to  keep  in  atove  At-  the  j^aine,  oil,  and  bandages  for  use 
in  emergency,  and  that  the  operator  of  the.  mine  failed  to  fur- 
nish such  articles,  sufficiently^,  states  the  duty  imposed  on  the 
mine  operator  by  Section  2917  of  the  Code  of  1896.-/6.  457. 

Master  and  Servant;  Injury  to  Servant;  Fellow  Servants;  Comr- 
plaint. — A  complaint  wiiich  alleges  that  plaintiff  was  a  bvakes- 
man  on  a  logging  train  and  received  injuries  while  operating 
said  train,  that  he  was  working  under  the  engineer  who  was 
entrusted  with  the  superintendence  of  plaintiff  and  of  the  ope- 
ration of  the  train,  and  that  while  plaintiff  was  engaged  in 
operating  the  trains,  he  was  Injured,  and  that  the  injuries 
were  caused  by  the  negligence  of  the  engineer  while  in  the 
ex^cise  of  such  superintendence,  shows  that  tjie  negllgnce  of 
the  engineer  while  In  the  exercise  of  his  supeiilintendence,  and 
not  as  engineer,  caused  the  Injury,  and  Is  a* good  complaint 
under  subdivision  2  of  Section  1749,  Code  1896.-r-Creoia  Lum- 
ber Co.  V.  Mills,  474. 

Same;  Allegation  of  Negligence;  Sufficiency. -^Where  the  com- 
plaint shows  the  duty  of  .the  employer  to  exercise  care  and  his 
failure  to  do  so,  the  negligence  causing  the  Injury  may  be 
averred  in  general  terms. — Creola  Lumber  Co.  v.  Mills,  474. 

Same. — A  complaint  which  alleges  that  the  engineer  in  charge 
of  the  train  was  entrusted  with  the  superintendence  of  the 
operation  of  the  same,  and  of  the  person  Injured,  and  that 
the  injuries  were  caused  by  reason  of  the  negligence  of  the  en- 
gineer, to  whose  directions  the  brakesman,  at  the  time  of  the 
Injury,  was  bound  to  conform  and  did  conform,  and  that  the 
injury  resulted  from  the  brakesman  having  so  conformed,  while 
the  engineer  was  In  the  exercise  of  superintendence  states  a 
good  cause  of  action  under  subdivision  3  of  Section  1749,  Code 
189(3 ;  the  gravamen  of  the  charge  being  that  the  Injury  result- 
ed from  the  brakesman  having  conformed  to  a  negligent  order 
given  by  a  co-employee  to  whose  orders  he  Is  bound  to  conform. 
— /&.  474. 

Same. — ^A  complaint  based  on  subdivision  3,  Section  1749,  Code 
1896,  must  aver  the  order  given  and  conformed  to  and  that 
the  order  was  negligently  given. — lb.  474. 

»  ame. — A  complaint  alleging  that  the  Injury  was  caused  by  the 
negligence  of  the  engineer  employed  to  operate  the  train, 
while  so  "engaged  In  the  operation  thereof,"  sufficiently  al- 
leges that  the  engineer  had  "charge  or  control  of  the  train'* 
*^Mthln  subdivision  5  of  Section  1749,  Code  1896.— 76.  474. 
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(b)  Ck)ntributory  NegUgenec. 

Master  and  Servant;  Injury  to  Servant;  Cantributorp  Negligence, 
— ^A  plea  of  contributory  negligence,  whlcb  alleges  In  the  alter- 
native, that  plalntlfTs  Intestate  knew,  or  by  reasonable  care, 
could  have  known  that  the  compressed  air  had  not  been  re- 
leased, was  not  a  sufficient  averment  of  such  knowiledge  on  the 
part  of  the  Intestate,  knowledge  being  necessary, '  under  the 
pleading  in  this  case,  to  constitute  contributory  negligence. — 
Jones,  ct  al.  v.  Pioneer  Min,  <£  Mfg,  Co,,  402. 

Same, — ^An  employee  engaged  in  repairing  a  defect  in  a  blowing 
engine,  has  the  right  to  presume  that  his  superior,  entrusted 
with  superintendence  of  the  work,  has  discharged  his  duty  and 
released  the  compressed  air  before  commencing  the  work,  and 
he  is,  therefore,  not  required  to  exercise  reasonable  care  to  as- 
certain whether  the  engine  Is  charged  with  compressed  air  or 
not,  and  cannot  be  charged  with  contributory  negligence  unless 
he  knew  that  the  compressed  air  had  not  been  released. — Ih. 
402. 

Same;  Contributory  Negligence, — ^An  employee  of  a  coal  mine  left 
the  mine  by  the  usual  and  customary  way,  and  under  no  emer- 
gency. Held,  that  he  was  not  guilty  of  contributory  negligence 
in  going  out  by  the  route  taken,  though  there  was  another  way 
through  which  he  could  have  passed  in  safety. — Southern  C.  d 
C.  Co,  V,  Swinney,  405. 

Master  and  Servant;  Injury  to' Employee;  Contributory  Negli- 
gence; Emergency. — The  rule  being  that  in  case  of  emergency 
and  peril  one  is  not  held  to  that  cool  and  deliberate  exercise 
of  Judgment  in  conserving  his  safety  that  he  would  be  held  to 
under  ordinary  circumstances,  it  cannot  be  said,  as  a  matter  of 
law.  that  an  employee,  who  was  Injured  while  going  out  of  the 
mine  along  a  haulage  way.  by  a  car  which  Jumped  the  track, 
was  guilty  of  contributory  negligence  in  running  to  **a  turn- 
out", rather  than  to  one  of  the  "dog-holes"  in  the  sides  of  the 
wall,  even  if  such  turnout  was  a  less  safe  place. — lb.  405. 

Same;  Pleading;  Contributory  Negligence, — A  plea  of  contribu- 
tory negligence  for  failing  to  choose  a  safe  place  in  which  to 
work  but  which  does  not  allege  that  a  safe  place  was  known 
or  apparent  to  plaintiff,  was  bad  on  demurrer. — So,  Ry.  Co.  v. 
McGowan,  440. 

Same;  Contributory  Negligence;  Jury  Question, — ^Although  the  act 
of  dismounting  was  unnecessary,  it  is  not,  under  all  circum- 
stances, negligence,  as  a  matter  of  law,  for  a  brakesman  to 
dismount  from  a  moving  train  and  attempt  to  board  the  lo- 
comotive.— Creola  Lumber  Co.  v.  Mills,  474. 

Master  and  Servant;  Injury  to  Servant;  Contributory  Negligence; 
Sufficiency  of  Plea. — ^A  plea  of  contributory  negligence  which 
alleges  that  plaintiff  was  guilty  of  contributory  negligence* 
in  that  he  attempted  to  get  upon  the  locomotive  while  the  same 
was  In  motion,  failing  to  aver  the  facts  showing  wherein  his 
attempt  was  negligent,  is  demurrable. — lb,  474. 

(c)  Assumption  of  Risk. 

Same;  Assumption  of  Risk. — An  employee  going  out  of  a  mine  at 
an  earlier  hour  than  usual  on  account  of  sickness,  by  the  usual 
route  travelled,  assumes  merely  the  ordinary  risk  incident 
thereto,  but  does  not  assume  the  risk  of  the  master's  negligence. 
— Southern  C.  d  C.  Co.  v.  Swinney,  405. 
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Same;  AasumptUm  of  Risk. — ^A  plea  of  assumption  of  risk  assert- 
ing tbat  plaintiff  was  aware  of  tbe  defect,  that  the  defect  was 
obvious  and  that  if  plaintiff  remained  In  defendant's  service 
without  requesting  the  defendant  to  repair  the  same  he  as- 
sumed the  ri&ds,  but  failed  to  state  that  plaintiff  knew  or  ap- 
preciated the  risk  arising  from  such  defect,  was  bad  on  de- 
murrer.— So.  Ry.  Co,  V,  McGotoani  440. 

Same;  Assumption  of  Risk. — An  employe  assumes  only  the  risks 
incident  to  his  employment  and  is  not  bound  to  give  the  master 
notice  of  defective  appliances  where  the  master  knew  of  such 
defect— /&.  440. 

Same ;  Assumption  of  Risk. — ^A  brakesman  charged  with  the  duty 
of  sanding  the  track  assumes  the  danger  incident  to  the  busi- 
ness of  boarding  the  locomotive  while  the  train  was  moving, 
in  order  to  reach  the  position  from  which  to  sand  the  track. — 
Creola  Lumber  Co.  v.  Mills,  474. 

(d)  Employment. 

Master  and  Servant;  Injury  to  Servant. — An  employee  In  a  coal 
mine  became  sick  from  bad  air  and  quit  his  work  before  the 
end  of  the  day.  While  going  out,  he  met  the  suj^erintendent 
of  the  mine,  who  stopped  him  to  inquire  why  he  was  quitting 
his  work.  He  was  injured  at  this  point  and  at  that  time.  Held, 
that  the  injury  occurred  during  the  course  of  his  employment. 
. — Southern  C.  d  C.  Co.  v.  Stcinney,  et  al.,  405. 

(e)  Negligence  and  Proximate  Cause. 

Master  and  Servant;  Negligence;  Proximate  Cause;  Evidence.— 
Where  the  evidence  showed  that  latches  in  the  switch  where 
the  accident  occurred,  were  unsafe  on  a  slope,  that  they  were 
at  the  time  loose  and  could  be  thrown  by  a  car  passing  over 
the  switch  so  as  to  change  the  switch  and  derail  trailing  cars, 
and  that  immediately  after  the  accident  the  latches  were  re- 
paired, it  was  sufficient  to  authorize  the  jury  to  infer  that  the 
derailment  causing  the  accident  was  the  result  of  a  defect  in 
the  switch. — Southern  C.  &  C.  Co.  v.  Sicinney,  et  al.,  405. 

Master  and  Servant:  Injury  to  Employee;  Negligence;  Evidence 
of  Knoirledge. — The  evidence  tending  to  show  that  the  condi- 
tion of  the  switch  was  the  same  at  all  such  times,  it  was  com- 
petent to  prove  accidents  or  wrecks  at  the  same  place  shortly 
before  the  injury  as  tending  to  show  knowledge  of  a  defect  in 
the  switch  on  the  part  of  the  master. — lb.  405. 

Master  and  Servant;  Injury  to  Serx^ant;  Negligence;  Evidence. — 
The  counts  on  which  the  case  was  tried  not  alleging  negligence 
in  the  failure  to  have  a  headight  on  the  engine,  evidence  of  a 
want  of  the  headlight  was  Immaterial. — Ala.  Steel  d  Wire  Co. 
V.  Griffin.  423. 

(f)  Knowledge  of  Defect. 

Same;  Knowledge  of  Defects  by  Master. — If  the  master  knows 
of  the  defect  in  his  machinery,  a  servant  does  not  assume 
the  risk  connected  therewith  by  failing  to  give  the  master  no- 
tice of  the  same,  although  he  may  not  know  that  the  master 
knew  of  the  defect. — So.  Ry.  Co.  v.  McQowan,  440. 

(g)  Evidence. 

Master  and  Servant;  Injury  to  Servant;  Action;  Jury  Question. — 
It  was  a  question  for  the  jury  to  determine  whether  the  handle 
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of  a  car  broke  from  its  Insufficiency  to  perform  the  service 
for  whicli  it  was  used  or  from  a  latent  defect  unltnown  to  the 
master. — 80,  Ry.  Co,  v.  McOowan,  440. 

Same. — If  the  Jury  find  that  the  brealsiin^  of  the  handle  of  a  car 
was  due  to  Its  Insufficiency  to  perform  the  service  for  which 
it  is  u^ed»  it  is  still  a  question  for  them  to  determine  under  the 
evidence  whether  the  insufficiency  of  the  handle  was  known  to 
the  defudant  so  that  he  assumed  the  risk. — Ih,  440. 

Same;  Evidence;  AdmisaiMlity, — It  was  competent  to  permit 
plaintiff  to  prove  that  handles  made  of  other  wood  could  as 
easily  have  been  put  in  as  the  one  used  since  the  failure  of  the 
defendant  to  get  a  better  handle  than  the  one  used  when  It  was 
as  convenient  to  do  so  was  a  circumstance  to  be  considered  by 
the  Jury.— /&.  440. 

Saihe;  Evidetice;  Rules  of  Work. — Where  the  plaintiff  was  in- 
jured by  falling  from  a  hand  car  while  riding  backward,  and 
there  was  conflict  in  the  evidence  as  to  the  existence  of  a  rule 
forbidding  employes  to  ride  backward  while  working  it  was 
competent  to  show  that  others  had  been  riding  backward  as 

*    tending  to  show  non-existence  of  the  rule. — 76.  440. 

Master  and  Servant;  Operation  of  Mine;  Injury  to  Employe; 
Evidence. — Evidence  in  this  case  examined  and  stated,  and 
held  sufficient  to  require  a  submission  of  the  questions  to  the 
Jury  as  to  whether  defendant  was  negligent,  and  as  to  assump- 
tion of  risk  and  contributory  negligence  on  part  of  plaintiff. 
— Birmingham  Min.  d  Cont,  Co.  v  .Skelton,  465. 

Same, — One  working  a  mine,  whether  a  servant  of  the  corpora- 
tion, or  working  there  by  invitation,  assumes  the  risk  incident 
to  the  work,  but  increased  risks  caused  from  negligence  of  the 
mine  operator  are  not  incident  to  the  business. — lb.  465. 

Same;  Proof  of  Negligence;  Burden. — An  employee  suing  for  per- 
sonal injuries  has  the  burden  of  showing  that  the  negligence 
charged  was  the  direct  and  immediate  cause  of  the  injuries 
complained  of. — Creola  Lumber  Co.  v.  Mills,  474. 
Samt*;  Evidence;  Sufficiency. — The  evidence  in  this  case  exam- 
ined and  held  insufficient  to  show  that  the  obedience  of  the 
plaintiff  to  the  orders  of  the  engineer  in  control  of  the  same, 
was  the  cause  of  the  injuries,  as  is  essential  to  a  recovery  un- 
der the  pleading. — lb.  474. 

(h)     Instructions. 

Master  and  Servant;  Death  of  Servant;  Instructions. — The  fact 
that  a  minor  servant,  who  Is  inexperienced,  expresses  a  willing- 
ness to  undertake  the  perilous  work  does  not  relieve  the  mas- 
ter of  the  duty  of  giving  him  proper  instructions,  unless  the 
servant  gives  assurance  that  he  understands  the  details  of  the 
work  undertaken. — Woodstock  Iron  Woi'ks  v.  Kline,  391. 

Master  and  Servant;  Injury  to  Servant;  Orders  of  Foreman;  In- 
structions.— A  charge  asserting  that  if  the  employe  stated  to  his 
foreman  that  he  would  ride  the  cars  down,  and  the  foreman 
thereupon  told  him  to  get  on  at  the  double  brakes  and  hold  the 
cars,  such  directions  would  constitute  an  order  on  the  part  of 
the  foreman  to  employe  to  ride  the  cars  down  the  incline,  was 
properly  given. — lb,  391. 
Master  and  Servant;  Injury  to  Servant;  Action;  Instruction^ — 
An  Instruction  asserting  that  if  someone  unknown  to  the  other 
employes  had  thrown  the  switch  and  thej*  were  not  aware  that 
the  switch  had  been  thrown,  a  verdict  should  be  rendered  for 
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defendant,  was  misleading  and  properly  refused;  as  was  an 
instruction  asserting  that  If  the  person  named  in  the  com- 
plaint did  not  throw  the  switch,  nor  authorize  the  same  to  be 
thrown,  and  did  not  know  that  It  was  thrown  so  as  to  divert 
the  cars  on  to  the  track  where  Intestate  was  working,  there 
could  be  no  recovery. — Ala.  Steel  d  Wire  Co.  v.  Griffin,  423. 

Master  and  Servant;  Injuries  t»  Servant;  Instructions, — ^The 
plaintiff  was  injured  by  falling  from  a  hand  car  while  riding 
backward,  and  the  court  Instructed  the  jury  that  if  it  was  not 
more  dangerous  for  plaintiff  to  occupy  the  position  he  was 
occupying  when  he  fell,  except  by  reason  of  defendant's  negli- 
gence or  a  defect  in  the  handle  of  the  car,  then  the  fact  that 
he  did  occupy  that  position  would  not  bar  a  recovery  unless 
the  plaintiff  knew  of  the  danger.  Held,  proper. — So.  Ry.  Co.  v» 
McGowan,  440. 

Same;  Duty  of  Master;  Jury  Question. — The  court  properly 
charged  the  jury  that  it  was  for  them  to  determine  whether 
the  defendant  was  negligent  in  failing  to  remedy  the  defect  In 
the  handle  of  the  car. — Ih.  440. 

Master  and  Servant;  Injury  to  Servant;  Instructions ;  Contrihu* 
tory  yegligence. — The  court  propertly  instructed  the  jury  that 
if  plaintiff  could  reasonably  have  used  a  less  dangerous  way  of 
working  the  car,  this  would  not  bar  his  right  of  recovery,  un- 
less it  appeared  that  he  knew  tie  was  using  the  more  danger- 
ous way  and  that  such  use  was  negligent  and  that  this  neg- 
ligence was  the  proximate  cause  of  his  injury. — /&.  440. 

Same ;  Duty  of  Master. — ^The  court  properly  charged  that  It  was 
the  duty  of  defendant  to  use  reasonable  prudence  in  selecting 
a  handle  for  the  car  and  that  plaintiff  had  the  right  to  assume 
that  the  handle  furnished  was  reasonable  safe,  unless  he 
knew  it  was  not,  and  he  was  under  no  duty  to  examine  the 
handle.— -76.  440. 

Same;  Instructions  General. — The  court  properly  Instructed  the 
jury  that  if  the  defective  condition  of  the  handle  of  the  car  was 
due  to  the  negligence  of  the  defendant  and  defendant  negli- 
gently omitted  to  remedy  the  same  the  jury  should  find  for 
the  plaintiff,  unless  plaintiff  own  negligence  contributed  to 
his  injuries.— 76.  440. 

Same. — The  court  properly  refused  to  instruct  the  jury  that  the 
plaintiff  could  not  recover  if  he  knew  the  kind  of  wood  used 
and  its  weakness,  whether  he  knew  it  was  dangerous  to  use 
such  handle  or  not. — 7&.  440. 

Same. — A  charge  asserting  that  there  was  no  implied  warranty 
on  the  part  of  the  master  that  the  tools  or  ai)pliances  furn- 
ished a  servant  were  sound  and  fit  for  use  was  properly  re- 
fused.— 7&.  440. 

Trial;  Instructions;  Proximate  Cause. — A  charge  is  invasive  of 
the  province  of  Itie  jury  which  asserts  that  the  jujy  could  not 
find  that  the  defect  in  the  handle  was  the  proximate  cause 
of  the  injury. — 7&.  440. 

Same;  Assumption  of  Risk. — Since  the  knowledge  of  the  defect 
may  not  have  apprised  the  plaintiff  that  it  was  dangerous  to 
use  the  handle  the  court  properly  refused  to  instruct  the  jury 
that  if  the  conditions  of  the  handle  was  open  to  ordinary  ob- 
servation plantiff  could  not  recover. — Ih.  440. 

Same;  Misleading  Instructions. — A  charge  asserting  that  the  de- 
fendant is  not  bound  to  see  that  the  handle  of  the  car  was  Iree 
from  such  defect  was  properly  refused,  as  tending  to  mislead 
46 
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the  Jury  to  conclude  that  there  was  no  duty  upon  defendant  to 
see  that  the  handle  was  not  defective  although  Its  defectlre 
condition  may  have  been  apparent  on  the  examination. — lb.  440. 
Master  and  Servant;  Injury  to  Servant;  Action;  Instructions, — 
Where  the  complaint  alleged  that  the  hnadle  of  the  car  was 
weak  and  insufficient,  that  it  was  made  of  cedar,  that  it  was 
split,  that  it  was  hollow,  and  that  It  was  unsafe,  the  court 
improperly  Instructed  the  Jury  that  the  plaintiff  could  not  re- 
cover if  it  was  shown  that  the  handle  was  insufficient  and 
weak,  as  the  charge  relieved  the  plaintiff  of  proving  other  de- 
fects particularized  and  averred. — So,  Ry.  Co.  v.  McOotcan, 
440. 
Same;  Instruction. — ^A  charge  asserting  that  if  plaintiff  was 
hurt  while  fixing  to  set  a  temporary  prop  to  support  the  roof, 
which  fell  on  plaintiff,  and  plaintiff  knew  it  was  for  such 
purpose,  there  must  be  a  finding  for  defendant,  pretermitting 
all  negligence  on  part  of  defendant  and  hypothesizing  none 
on  part  of  plaintiff,  was  erroneous  and  properly  refused. — 
Birmingham  Min.  d  Cont,  Co.  v.  Skelton,  465. 

2.  Statutory  Regulations. 

Master  and  Servant;  Statutory  Regulation;  Railroad  Employees. 
— Subdivision  5  of  section  1749,  Ck)de  1896,  has  application  only 
to  one  employed  in  and  about  a  railroad,  and  one  seeking  a 
recovery  thereunder  must  allege  and  prove  that  at  the  time 
of  the  injury  he  was  employed  in  and  about  a  railway,  and  It 
it  not  sufficient  that  be  was  employed  at  the  plant  of  an  em- 
ployer who  also  owned  a  railroad  operated  in  furtherance  of 
the  business  of  the  plant. — Ala.  Steel  d  Wire  Co.  v.  Oriffin, 
423. 

Master  and  Servant;  Injury  to  Servant;  Mines;  Violation  of 
Statute. — Section  2917,  Code  1896  Imposes  a  statutory  duty  on 
the  operator  of  mines  for  the  benefit  of  the  employe  therein, 
and  the  mine  operator  Is  liable  in  a  common  law  action  to  an 
employe  Injured  in  consequence  of  its  violation,  thoiigh  such 
section  neither  attaches  a  penalty  to  nor  provides  a  remedy  for 
a  failure  to  comply  with  Its  terms. — Wolf  v.  Smith,  457. 

Master  and  Servant;  Injury  to  Servant;  Mines:  Violation  of  Stat- 
utory Duty. — A  negligent  failure  of  an  operator  of  a  mine  to 
comply  with  the  requirements  of  Section  2917  of  the  Ck)de  of 
1896,  may  give  a  cause  of  action  to  an  employee  injured  while 
in  the  performance  of  his  duty,  without  negligence  on  the 
part  of  the  operator  or  his  servant. — /&.  457. 

3.  Responsibility  of  Master  for  Negligence  of  Servant. 

Master  and  Servant;  Negligence  of  Servant;  Responsibility  of 
Master;  Wilfulness. — An  allegation  of  the  negligence  of  the 
master  may  be  sustained  by  proof  of  negligence  of  the  ser- 
vant, and  when  the  master  participated  In  the  negligence  of 
the  servant  by  directing  the  latter  to  do  or  to  perform  the  neg- 
ligent act  this  would  operate  to  change  the  master's  act  from 
simple  negligence  to  Intention  or  wilfulness,  if  the  act  com- 
plained of  was  intentionally  or  wilfully  done. — Birmingham 
Ry.  L.  d  P.  Co.  r.  Randle.  539. 

Same;  Wilful  Act  of  Servant. — Where  the  evidence  did  not  dis- 
close that  the  defendant  corporation  participated  in  the  wilful 
act  of  its  employe  or  thereafter  ratified  such  act,  a  count  charg- 
ing defendant  corporation  with  wilfulness  or  wantonness  is 
not  sustained  by  evidence  of  such  acts  on  the  part  of  Its 
employe. — lb.  539. 
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1.  Operation  of  Mines. 

Mines  and  Minerals;  Statutory  Regulation;  Validity. — Section 
2917,  Code  1896,  prescribes  what  shall  be  necessary  as  a  part 
of  the  proper  equipment  of  a  mine  before  any  person  shall 
engage  in  the  business  of  mining,  and  is  valid  as  a  regulation 
for  the  protection  of  the  public  welfare  and  comfort. — Wolf  v. 
Smith,  457. 

MONEY  HAD  AND  RECEIVED. 

Money  Had  and  Received;  Ohligation  to  Repay. — ^A  landlord  as- 
signed and  transferred  the  rent  note  before  its  maturity.  Af- 
ter the  transfer  of  the  rent  note,  the  land  was  sold  under 
execution  against  the  landlord.  The  purchased  at  the  execu- 
tion sale,  without  notice  of  the  transfer  of  the  note,  collcted 
the  rent;  Held,  the  transferee  of  the  note  was  entitled  to  re- 
cover the  rents  collected  by  the  purchaser,  in  an  action  for 
mony  had  and  received. — Young,  et  al.  v.  Oarher,  196. 

MORTGAGES. 

See  Chattel  Mortgages. 

.    1.    Absolute  Deed ;  Conditional  Sale. 

Moi-tgages;  Absolute  Deed  as  Mortgage;  Conditional  Sale. — ^The  com- 
plainant's husband  being  indebted  to  firm  of  which  H.  was  a 
member,  the  complainant  conveyed  by  deed  absoltue  on  its  face 
lands  belonging  to  her  separate  estate  to  H..  who  applied  the 
purchase  money  to  the  husband's  debt  to  the  firm.  Complain- 
•  ant  averred  that  at  the  time  of  the  execution  of  the  deed  to 
H.  he  agreed  to  reconvey  the  land  to  complainant  on  payment 
to  him  of  the  consideration  therein  expressed,  with  8  per  cent 
interest.  He^d.  that  the  conveyance  was  not  a  mortgage,  and 
invalid  under  section  2529  of  the  code  of  1896,  but  was  a  con- 
ditional sale  of  the  land  with  a  right  to  repurchase,  and  not 
a  mere  security  for  the  husband's  debt. — Maxwell  v.  Herzfeld, 
et  ah,  65. 
Mortgages;  Absolute  Deed  as  Mortgage;  Evidence. — ^The  evidence 
must  be  clear  and  satisfactory  to  show  that  a  conveyance  pur- 
I)ortlng  to  be  an  absolute  deed  is  a  mortgage. — Harper  v.  T.  N. 
Hayes,  Co.  et  a/.,  174. 
Same;  Sufficiency  of  Evidence.— ^The  evidence  in  this  case  is  ex- 
amined and  held  that  a  deed  absolute  in  form  was  intended  as 
a  mortgage. — lb.  174. 

2.  Ekjuitable  Mortgages. 

Mortgages;  Equitable  Mortgage;  Intention  of  Parties. — Although 
a  conveyance  may  fall  as  a  mortgage  in  conveying  the  legal 
title,  where  it  is  shown  that  It  was  the  intent  of  the  parties 
to  the  instrument  that  it  should  operate  as  a  Hen  on  certain 
land  to  secure  the  payment  of  borrowed  money  a  court  of 
equity  will  give  such  instrument  effect  as  an  eqiutable  mort- 
gage.— Courtner  v.  Etheridge,  et  al.,  78. 

3.  Foreclosure. 

Mortgages;  Right  of  Foreclosure. — ^The  land  conveyed  in  trust  to  se- 
cure the  bonds  was  encumbered  with  a  prior  lien,  and  the 
mortgagor  made  a  money  deposit  with  the  trustee  to  protect 
the  bondholders  against  the  Hen.  The  trustee  Invested  the  de- 
posit in  some  of  the  bonds  secured  by  the  deed  of  trust.  After- 
wards the  mortgagor  assigned  the  bonds  so  purchased  by  the 
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trustee.  Held,  the  assignee  of  the  bonds  became  a  bondholder 
with  all  the  rights  pertaining  thereto,  subject  only  to  the  equi- 
ties of  the  other  bondholders,  arising  out  of  the  purpose  of  the 
deposit  and  such  assignee  had  the  right  to  have  the  trust  deed 
foreclosed,  the  property  sold,  and  after  the  payment  of  the 
costs/  prior  encumbrances  and  the  amount  due  on  the  bonds 
held  by  other  bondholders,  the  proceeds  applied  to  the  payment 
of  the  bonds  held  by  him. — Moses  v.  Philadelphia  U,  d  T.  Co,, 
^  88. 

MOTION  TO  DISMISS. 
See  Equity,  §  4. 

MUNICIPAL  CORPORATIONS. 
1.  Street  Improvement. 
Municipal  Corporations;  Contra^^t  for  Improvement;  ispecial  As- 
sessment; Validity. — ^The  city  charter  required  the  treasurer 
to  advertise  for  sealed  bids  for  street  improvement  work,  and 
that  the  contract  be  let  to  the  lowest  responsible  bidder.  An 
ordinance  directed  the  officer  to  advertise  for  bids  for  street 
improvement  according  to  plans  and  specifications  on  file  In 
the  city  engineer's  office,  which  plans  and  specifications  re- 
quired a  two  year's  maintenance  of  the  work.  The  adver- 
tisement published  stated  that  only  bids  for  ten  years  main- 
tenance would  be  received.  Held,  under  such  published  ad- 
vertisement the  city  had  no  authority  to  close  a  contract  for 
a  two  year's  maintenance. — City  Council  of  Montgomery  i\ 
Bamett,  119. 
Same.— Local  Acts  1900-01,  pp.  1027  and  1029.  authorizes  the  city 
to  make  street  Improvement  and  to  levy  assessments  therefor, 
and  to  issue  bonds  for  the  purpose  of  improving  the  streets,  the 
proceeds  to  be  applied  only  to  the  paving  or  improvement  desig- 
nated by  the  ordinance.  The  ordinance  passed  provided  for 
the  paving  of  a  certain  street,  the  cost  to  be  assessed  against 
the  abutting  property  to  the  amount  that  It  had  been  benefited 
by  the  paving.  Held,  neither  the  act  nor  the  ordinance  author- 
ized any  contract  for  future  maintenance,  or  the  appropria- 
tion of  any  money  raised  from  the  sale  of  such  bonds  towards 
the  payment  of  such  a  contract  or  any  part  of  It,  and  such 
contract  was  void  and  proceedings  thereunder  would  be  en- 
Joined  at  suit  of  tax  payer. — /6.  119. 

1^.    Duty  to  Keep  Sidewalks  in  Repair. 

Municipal  Corporations;  Sidewalks;  Duty  to  Keep  in  Repair. — 
Under  Its  charter  (Acts  1900-01,  p.  2342)  It  Is  the  duty  of  the 
City  of  Mobile  to  keep  its  entire  streets  and  sidewalks  in  rea- 
sonably safe  condition  for  public  travel. — City  of  Mobile  v. 
Skate.  599. 

Same;  Knowledge  of  Defect  in  Injured  Party. — Knowledge  by  a 
pedestrian  of  a  defect  In  a  sidewalk  or  street  does  not  affect 
his  right  to  use  such  walk  or  street,  nor  to  recover  for  In- 
juries caused  by  the  defect,  unless  negligent  In  the  manner  of 
travelling  thereon,  where  the  city  charter  requires  that  it  keep 
its  walks  and  streets  In  safe  condition. — /&.  599. 

Same;  Instructions. — ^The  defendant  set  up  by  plea  that  there 
was  about  seven  feet  of  the  sidewalk  from  the  hole  thereon 
to  the  abutting  property  line  that  was  safe  for  pedestrians 
and  that  the  plaintiflP  contributed  to  her  injury  by  failing  to 
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use  the  safe  way  and  choosing  the  unsafe  way,  but  the  evi- 
dence failed  to  establish  the  plea.  Held  not  reversible  error 
to  charge  that  If  the  sidewalk  was  not  safe  for  about  seven 
feet  from  the  inside  of  the  hole  to  the  property  line,  for  the 
passage  of  pedestrians,  the  defendant's  plea  of  contributory 
negligence  falls. — lb.  590. 

2.  Violation  of  Ordinances.  , 
Municipal   Corporations;   Ordinances;    Violation;   Prosecution.-^ 

The  statement  of  a  cause  of  complaint  filed  by  the  city  at- 
torney in  the  appellate  court  does  not  supply  the  defect  aris* 
ing  from  a  failure  to  file  and  furnish  on  demand  of  defendant 
a  written  complaint  in  the  police  court. — Mayor  d  Aldermen  of 
Birmingham  v.  O^Ueam,  307. 

Same:  Written  Complaint;  Sufpdency. — The  entry  by  a  police 
Judge  on  his  docket  of  the  charge  against  one  prosecuted  for 
a  violation  of  a  city  ordinance,  cannot  take  the  place  nor 
perform  the  office  of  a  written  complaint  charging  the  viola- 
tion.—76.  307. 

Same, — Under  the  common  law,  by  the  statutes,  and  under  the 
Constitution,  one  is  entitled  to  a  written  complaint  setting 
forth  the  charge,  whether  the  prosecution  is  a  criminal  of- 
fense of  a  civil  action  or  partakes  of  the  nature  of  both. — Ih, 
307. 

Same;  Waiver. — A  person  charged  with  the  violation  of  a  mu- 
nicipal ordinance,  waives  his  right  to  demand  a  written  com- 
plaint if  he  proceeds  to  trial  in  the  police  court  without 
making  such  demands. — II).  307. 

Same. — ^A  city  is  not  liable  for  the  costs  of  the  prosecution  on 
the  acquittal  of  one  charge  with  the  violation  of  the  city 
ordinance  in  an  appellate  court. — Ih.  307. 

3.  Ordinances. 

Municipal  Corporations;  Ordinances. — ^An  ordinance  forbidding  the 
operation  of  steam  engines,  planing  mills,  foundries,  black- 
smith shops,  etc.,  within  the  city  limits,  without  first  obtain- 
ing the  consent  of  the  Council,  is  invalid,  in  that  it  falls  to 
prescribe  a  uniform  rule  of  action  but  reserves  to  the  Council 
the  right  to  grant  or  withhold  the  privilege  arbitrarily. — City 
Council  of  Montgomery  v.  West,  311. 

NAME. 

Name;  Middle  Initial. — Letters  of  administration  designating  the 
intestate  as  "C.  L.  C,"  are  admissible  In  evidence,  although 
inte8tate"s  correct  name  was  "C.  C,"  the  insertion  of  the  mid- 
dle initial  being  surplusage. — Ala.  Steel  d  Wire  Co.  v.  Griffin^ 
423. 

Names;  Identity. — ^The  identity  of  the  administrator,  the  intes- 
tate and  of  the  cau.se  of  action  being  shown  a  release  was 
properly  admitted  in  evidence  in  which  the  name  of  the  de- 
ceased was  given  as  "Laurlne  Schulern,"  although  the  action 
was  by  the  administrator  of  Laurlne  Schuler. — Loveman  v. 
Birminglmm  Ry.  L.  d  P.  Co.,  515. 

NEW  TRIAL. 

See  Appeal  and  Error,  §  2.  ' 
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NEGLIGENCE. 
See  Carriers ;  Contributory  Negligence ;  Master  and  Servant ;  Rail- 
roads ;  Street  Railways. 

Negligence;  Pleading;  Complaint. — ^A  complaint  which  avers  neg- 
ligence in  general  terms,  and  then  attempts  to  set  out  the 
particular  acts  constituting  the  negligence,  without  more,  is  de- 
murrable, unless  the  acts  so  specified,  in  themselves,  constitute 
negligence  as  a  matter  of  law. — Johnson  v.  Birmingham  Ry. 
L.  d  P.  Co.,  529. 
Negligence;  Discovered  Peril;  Contributory  Negligence. — Counts 
which  allege  negligence  of  defendant's  servants  after  the  dis- 
covery of  the  peril  of  the  intestate,  are  counts  in  simple  neg- 
ligence, and  subject  to  pleas  of  contributory  negligence. — Jb. 
529. 
Same;  Contributory  Negligence;  Knowledge  of  Peril. — Contrib- 
utory negligence  when  pleaded  as  a  defense  to  a  complaint 
which  counts  on  defendant's  negligence  after  discovery  of  the 
peril,  must  show  that  the  negligent  act  of  the  person  injured, 
was  committed  by  him  with  knowledge  of  his  peril. — lb.  529. 
Negligence;  Pleading;  General  Averment  of  Wantonness. — A  gen- 
eral averment  of  wantonness  or  wilfullness  will  authorize  any 
proof  on  that  subject,  in  an  action  for  negligence. — Bradley 
V.  L.  d  N.  R.  R.  Co.,  545. 
Municipal  Corporations;  Negligence;  Personal  Injury;;  Proximate 
Cause;  Complaint. — A  complaint  is  insufficient  which  al- 
leges that  defendant  negligently  permitted  a  large  body  of 
water  to  collect  in  a  highway;  that  plaintifiTs  horse  fell  in 
the  water  and  that  to  save  him  plaintiff  was  competed  to 
get  out  into  the  water  to  unhitch  the  horse  so  as  to  enable 
iiim  to  get  up,  and  that  while  doing  so  the  horse  knocked 
plaintiff  down  into  the  water;  that  on  arising  plaintiff  was 
compelled  to  remain  standing  in  the  water  to  re-hitch  the 
horse,  and  as  a  result  thereof  he  caught  a  severe  cold,  as 
such  complaint  shows  that  the  defendant's  negligence  was 
not  the  proximate  cause  of  the  injury,  and  that  the  injury 
resulted  from  a  subsequent  intervening  cause. — Crotcley  v. 
City  of  West  End,  613. 

OVERRULED  CASES. 

Bradford  v.   The   State,    146   Ala.    150— -by   Bradford   v.   The 
State,  1. 

PARTNERSHIPS. 

1.  Contract. 

Partnership ;  Contract;  Communion  of  Profit  and  Loss. — ^Under  a 
contract  by  which  one  party  put  $100.00  in  to  the  business  to  be 
applied  to  certain  indebtedness,  both  parties  were  to  work  to- 
gether for  the  interest  of  the  business,  and  the  profits  to  be 
divided  one-third  to  each  party  and  one-third  to  go  to  the 
liquidation  of  certain  debts,  such  parties  were  partners  inter 
sese,  although  by  the  same  contract  one  was  regarded  as  the 
owner  of  the  business  and  was  to  remain  In  control  of  the 
business  until  the  formation  of  a  corporation  contemplated 
by  the  contract. — Brooke  v.  Tucker,  90. 

2.  Accounting. 

Same;  Aaxjitnting ;  Dissolution;  Receivers. — ^The  allegations  of 
the  bill  that  the  defendant  partner  was  insolvent,  and  that  he 
had  collected  money  due  the  firm  which  he  had  appropriated 
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to  his  own  use  without  making  entry  thereof  on  the  partner- 
ship books,  and  without  acquainting  his  partner  of  the  facts, 
are  sufficient  when  supported  by  proof  to  warrant  a  decree  of 
dissolution  and  the  appointment  of  a  receiver. — Brooke  v. 
Tucker,  96. 

3.  Title  to  Property  of. 
Same:  Title  to  Partnership  Property, — ^The  fact  that  under  the 
contract  of  partnership  the  respondent  partner  has  the  legal 
title  to  the  partnership  property,  is  no  obstacle  to  the  appoint- 
ment of  a  receiver,  when  such  partner  has  converted  profits 
to  his  own  use  in  which  complainant  partner  had  an  interest 
and  to  which  such  complainant  partner  had  contrlbtued  money. 
— Brooke  v.  Tucker,  96. 

PAYMENTS. 

Payments;  Application;  Legal  and  Illegal  Claims. — Where  a  for- 
eign corporation,  which  had  tiot  complied  with  Section  232 
of  the  Constitution,  sold  goods  to  a  buyer  and  shipped  a  part 
of  them  from  its  warehouse  in  Alabama  to  a  point  outside 
of  the  State,  and  the  balance  to  the  buyer's  place  of  business 
in  Alabama ;  and  the  buyer  made  payment,  without  directing 
the  application  thereof,  in  an  amount  more  than  enough  to 
pay  for  the  goods  shipped  outside  the  State,  such  payments 
must  be  applied  to  such  debts  as  the  debtor  was  legally  bound 
to  pay,  and  the  foreign  corporation  had  no  right  to  apply  the 
payments  to  the  extinguishment  of  the  claim  that  was  illegal, 
even  conceding  that  the  Constitution  did  not  apply  to  the 
sale  of  the  goods  shipped  outside  of  the  State. — Armour  Pack- 
ing Co.  of  La.  Ltd.  v.  Vinegar  Bend  Lumber  Co.,  205. 

Payment;  Invalidity  of  Note  Given  as  Evidence  of  Debt. — The 
creditor's  right  to  sue  on  the  debt  Is  not  affected  by  a  note 
given  for  the  pre-existing  debt,  even  If  the  note  was  ob- 
tained through  fraud. — Allen^  et  al.  v.  Caldwell,  Ward  d  Co., 
293. 

PEDIGREE. 

See  Evidence,  $  7. 

PLEADINGS. 

For  pleadings  in  particular  actions  and  crimes,  see  appropriate 

titles. 
1.  Departure. 
Pleading;  Departure. — It  is  not  a. departure  to  add  by  amend- 
ment counts  on  a  special  contract  to  counts  on  the  common 
coimt,  where  such  special  contract  is  the  foundation  of  the 
action  on  the  common  count. — Owenshoro  Wagon  Co.  v.  Hall, 
210. 

l^^.  Change  of  Parties. 
Pleading;  Amendment;  Change  of  Parties. — Since  a  tenant  In 
common,  although  entitled  to  only  an  undivided  interest  in 
land,  may  try  the  title  thereto,  It  Is  not  an  amendment  work- 
ing an  entire  change  of  parties  to  permit  plaintiff  to  strike 
from  the  complaint  the  words  "individually  and  as  guardian 
for  a  lunatic,  and  for  the  use  of  said  lunatic"  co-tenant. — 
Henry  v.  Frolichstcin,  330. 
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2.  Replication. 

Pleading;  Replication. — To  be  good  a  replication  must  answer 
every  material  allegation  of  the  plea. — Oicensboro  Wagon  Co. 
V.  Hall,  210. 

Pleadings;  Stating  Conclusions. — A  replication  stating  merely 
that  defendant  waived  a  provision  of  the  contract,  without 
stating  facts  showing  such  waiver,  Is  bad  as  stating  a  con- 
clusion.— Western  U.  Tel.  Co.  v.  Heatlicoat,  023. 

3.  Motion  to  Strike. 

Same;  Motion  to  Strike;  Demurrer. — Pleas  that  are  neither  pro- 
lix. Irrelevant  or  frivolous,  must  be  tested  by  demurrer,  and 
not  by  motion  to  strike. — Oicensboro  Wagon  Co.  v.  Hall,  210. 

Same;  Striking  Out  Matter. — Where  the  recovery  is  sought  for 
speculative  damages,  in  an  action  on  the  contract,  and  this 
appears  from  the  complaint,  motion  to  strike  from  the  com- 
plaint that  portion  relating  to  such  damages  was  the  pro|>er 
method  of  reaching  the  objectionable  matter;  or  the  objection 
may  be  taken  advantage  of  by  requested- instructions  or  by  ob- 
jection to  evidence. — Byrne  Mill  Co.  v.  Robertson,  273. 

4.  Reference  by  one  count  to  another. 

Pleading;  Reference  oy  One  Count  to  Another. — ^The  first  count 
contained  an  averment  ot  the  af^slgnment  of  the  contract,  but 
the  second  did  not.  -..ne  second  count  adopted  by  reference 
the  contract  set  out  In  the  first  count,  but  did  not  adopt  aver- 
ment of  assignment  of  contract  set  out  in  the  first  count.  Held, 
demurrable  for  failure  to  do  so. — Byrne  Mill  Co.  v.  Robertson, 
273. 

Pleadings;  Count;  Incoi-poratlon  of  Averments  of  Preceding 
Counts. — The  averments  of  a  former  count  may  be  Incorpo- 
rated in  a  subsequent  count  by  being  therein  expressly  referred 
to.— Wolf  V.  Smith,  457. 

Same;  Aider  by  Pleadings  not  in  the  Record. — Reliance  can  not 
be  had  upon  pleadings  to  which  demurrer  has  been  sustained, 
and  which  was,  therefore,  out  of  record,  to  sustain  other  plead- 
ing that  refers  for  Its  facts  to  the  pleading  out  of  the  record. 

—WcHtem  V.  Tel.  Co.  v.  Heathcoat,  623. 

5.  Abatement. 

Pleading;  Pleas  in  Abatem/ent;  Tim^e  for  iling. — After  plaintiff 
had  amended  his  complaint  by  striking  out  the  Individual  de- 
fendant as  a  party  defendant,  the  non-resident  corporation  de- 
fendant should  have  been  allowed  to  file  its  plea  In  abatement, 
petting  up  the  want  of  jurisdiction  of  the  court  to  hear  and 
determine  the  cause. — Eagle  Iron  Co.  v.  Malone,  367. 

6.  Amendment. 

Pleading;  Amendment. — Under  the  statute  an  amendment  which 
does  not  work  an  entire  change  of  parties,  or  introduce  a  new 
cause  of  action,  is  allowable. — Montgomery  Traction  Co.  v. 
Fiizpatrick,  511. 

Pleading;  Amendment;  Declaration;  Carrier;  Ejection  of  Pas- 
senger.— ^The  complaint  originally  alleged  that  plaintiff  was 
wrongfully  ejected  from  defendant's  car,  and  the  amendment 
allowed  was  a  count  alleging  that  while  a  passenger  on  de 
fendant's  car,  plaintiff  applied  to  defendant's  conductor  for 
a  transfer  to  another  line  of  cars  of  defendant,  and  was  giv«i 
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a  transfer  so  negligently  torn  off  that  it  could  not  be  used,  and 
by  reason  thereof  would  not  be  received,  and  by  reason  thereof 
plaintiff  was  ejected  from  said  other  car.  Held,  properly  al- 
lowed.—/&.  511. 

7.  Waiver  of  Objection  to. 

Pleading;  Pleas;  Ohjeciiwia:  Waiver, — Where  an  objection  is  not 
raised  by  demurrer  that  the  pleaded  acts  of  contributory  neg- 
ligence were  alleged  in  the  alternative,  objection  thereto  is 
Waived. — Johnson  v.  Birmingham  L,  d  P.  Co.,  529. 

8.  Time-  of  Filing. 

Pleading;  Dilatory  Pleas;  Time  of  Filing, — ^Rule  12  of  practice 
in  circuit  and  inferior  courts  of  common  law  Jurisdiction,  is 
inapplicable  to  a  plea  ia  abatement  which  is  in  substance  nu 
amendment  of  former  pleas  filed  in  time,  to  which  demurrers 
had  been  sustained  and  leave  granted  to  amend. — Ahraham 
Bros.  V.  So.  By.  Co.,  547. 

PRINCIPAL  AND  AGENT. 

1.  Authority  of  Agent. 

Principal  and  Agent:  Authority  of  Agent;  Superintendent. — One 
who  Is  superintendent  only  of  the  lime  works  of  his  employer, 
has  no  authority  by  virtue  of  such  agency  to  authorize  the 
cutting  of  a  ditch  across  the  road  over  his  employer's  property. 
— Dunn  d  Lallande  Bros.  v.  Gunny  583. 
Principal  and  Agent;  Power  of  Agent;  Undisclosed  Limitation 
on. — A  waiver  by  the  head  man  and  general  manager  of  its 
local  office  of  the  conditions  in  the  contract  that  the  company 
will  not  be  liable  unless  a  written  claim  for  damages  is  pre- 
sented within  sixty  days,  is  binding  on  the  company,  in  the 
absence  of  knowledge  on  the  part  of  the  person  having  the 
claim  of  a  limitation  upon  the  authority  of  such  officer  or 
agent  imposed  by  the  company. — Western  U.  Tel.  Co.  v.  Heath- 
coat,  623. 

2.  Evidence  of  Agency. 

Principal  and  Agent;  Evidence  of  Agency;  Testimony  of  Agent 
— One  sending  a  telegram  cannot  prove  by  his  testimony  show- 
ing that  he  delivered  the  message  for  the  benefit  of  the  ad- 
dressee, that  he  acted  as  agent  of  the  addressee. — Western  U. 
Tel.  Co.  V.  Heathcoat,  r»23. 

Principal  and  Agent;  Evidence  of  Agency- — For  the  purpose  of 
showing  the  authority  of  F.  to  present  plaintiff's  claim  to  de- 
fendant for  damages,  It  is  competent  to  show  that  plaintiff 
placed  her  claim  in  the  hands  of  F.  for  collection,  and  that 
F.  orally  presented  the  claim. — Ih.  G23. 

PRINCIPAL  AND  SURETY. 
1.    Liability  of  Surety  for. 

Principal  and  Surety;  Condition  of  Liability. — An  Instruinent  ad- 
dressed to  no  one  In  particular,  and  signed  by  the  defendant, 
stating  that  L.  Bros.,  had  contracted  to  build  a  house  for  de- 
fendant, and  that  any  lumber  used  in  Its  construction,  to  the 
amount  of  two  hundred  dollars,  would  be  paid  by  the  defend- 
ant at  the  time  of  first  payment  on  house  on  presentation  of 
an  order  from  L.  Bros,,  imposes  no  liability  on  the  signer 
of  the  order  where  no  order  was  obtained  and  presented  he- 
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fore  such  first  payment,  and  where  the  house  was  completed 
and  L.  Bros.,  paid  in  full  before  the  signer  of  the  instrument 
was  informed  that  plaintiff  had  furnished  any  luml>er. — Bay 
Shore  L.  Co.  v.  Donovan,  232. 

PUBLIC  LANDS. 

PuhUc  Lands:  Su-amp  Lands;  Conveyance  by  the  State. — ^The 
State  was  without  authority  to  Issue  a  patent  to  swamp  and 
overflow  lands  under  Acts  1801,  p.  2,  until  such  lands  had  been 
patented  by  the  fetleral  government  to  the  State,  or  certi- 
fied by  authority  of  the  State  as  belonging  to  It — Henry  v. 
Brannan,  323. 

QUIETING   TITLE. 

Quieting  Title;  Pfeoj.— Where  the  bill  Is  filed  under  Section  809, 
Code  189(5,  the  answer  phould  state  the  requirements  pro- 
vided by  Section  811,  and  pleas  are  not  permissible. — Kinney 
V.  Stciner  Bros.,  104. 

Same. — Where  the  bill  alleges  the  specific  facts  required  by  Sec- 
tion 809,  It  is  unnecessary  to  traverse  such  facts,  even  if  per- 
missible, a  i>olnt  not  decided. — lb.  104. 

Quieting  Title;  Venue;  Pleading. — ^Though  the  bill  does  not  allege 
the  residence  of  parties,  the  allegations  that  the  premises  in 
controversy  Is  In  the  county  in  which  the  suit  is  brought  Is  suf- 
ficient to  give  the  court  Jurisdiction,  under  section  676,  Code 
1890.— r/O/  I-oan  <f:  Banking  Co.  v.  Poole,  164. 

Same. — Where  the  complainant  Is  a  resident  of  the  county  and 
the  defendant  enters  an  unconditional  appearance,  it  Is  imma- 
terial that  the  bill  fails  to  allege  the  residence  of  the  partiea 
—lb.  164. 

RAILROADS.       . 
See  Street  Railways;  Carriers.  Master  and  Servant;  Negligence. 
1.     Injury  to  Person  on  Track. 

(a)  Complaint. 

Railroads;  Persons  on  Track;  Death;  Complaint. — A  complaint 
which  avers  that  the  cars  were  negligently  operated.  In  that, 
though  the  night  was  dark,  they  did  not  have  a  sufficient  head- 
light and  were  run  rapidly,  which  negligence  proximately 
caused  the  intestate's  injuries  and  deatl^,  does  not  contain  alle- 
gations constituting  negligence  as  a  matter  of  law,  and  is 
demurrable. — Johnson  v.  Birmingham  Ry.  L.  d  P.  Co.,  529. 

(b)  Evidence. 

Railroads;  Persons  on  Track;  Trespassers;  Discovery  of  Peril; 
Evidence. — The  evidence  in  this  case  examined  and  held  in- 
sufficient to  Justify  a  finding  that  decedent  was  crossing  or 
walking  down  the  track  or  laying  thereon  at  the  time  of  the 
accident,  or  that  the  motorman  had  actual  knowledge  of  in- 
testate's peril  in  time  to  have  avoided  the  injury  by  the  exercise 
of  preventive  effort. — Johnson  v.  Birmingham  Ry.  L.  d  P.  Co., 
529. 

Same. — A  railroad  company  is  not  liable  for  the  death  of  a  person 
killed  by  a  car  while  trespassing  on  the  right  of  way  at  night, 
unless  it  is  shown  that  the  motorman  had  actual  know^ledge  of 
his  peril  and  could  have  avoided  the  same. — lb.  529. 

Same;  Pleading;  Burden  of  Proof. — The  plea  of  the  general  Issue 
or  not  guiltj',  as  an  answer  to  a  complaint  for  killing  intestate. 
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a  trespasser  on  the  track,  puts  in  issue  all  the  material  alle- 
gations of  the  complaint,  Including  the  allegation  of  the  dis- 
covery of  intestate's  peril  by  defendant's*  motorman  in  time  to 
have  avoided  the  accident,  by  the  employment  of  preventive 
effort  and  the  failure  to  employ  the  same,  and  cast  the  burden 
on  the  plaintiff  of  proving  such  allegations. — Jb.  529. 

(c)     Contributory  Negligence. 

Railroads;  Injuries  to  Persons  on  Track;  Contributory  Negli- 
gence.— Plaintiff  was  struclc  by  a  locomotive  running  back- 
ward, while  standing  at  a  point  on  the  right  of  way  about 
thirty  feet  from  a  regular  crossing,  and  not  at  a  place  where 
people  frequently  cross.  Held,  she  was  guilty  of  contributory 
negligence  to  defeat  her  right  of  recovery. — Bradley  v.  L.  d  N. 
R.  R,  Co.,  545. 

2.  Operation. 

(a)  Setting  out  Fire. 

Railroads;  Setting  Fire;  Negligence;  Evidence. — The  plaintiff 
made  a  prima  facie  case  raising  the  presumption  of  negligence 
of  the  defendant  in  setting  fire  among  the  stubble.  The  de- 
fendant made  full  proof  of  the  proper  equipment  and  handling 
of  its  engine,  thus  shifting  the  burden  back  to  the  plaintiff. 
Held,  evidence,  that  a  quarter  of  a  mile  from  the  place  of 
the  fire,  and  while  going  up  grade,  the  locomotive  emitted  a 
great  deal  of  sparks,  and  that  several  fires  during  a  number 
of  years  were  occasioned  by  sparks  from  defendant's  engine, 
was  not  sufficient  to  raise  a  confiict  in  the  evidence  as  to  the 
proper  equipment  and  handling  of  the  locomotive. — Farley, 
et  al.  V.  Mobile  d  O.  R.  R.  Co.,  557. 

(b)  Cattle  Guards. 

Railroads;  Construction;  Cattle  Guards. — Under  Section  3480, 
Code  1896,  one  not  the  owner  of  land  caimot  sue  for  damages 
for  failure  to  place  and  maintain  cattle  guards  on  such  land, 
nor  is  he  entitled  to  recover  damages  caused  by  hogs  trespass- 
ing thereon  that  enter  his  land  through  a  cattle  guard  not  on 
his  land. — Central  of  Ga.  Ry.  Co.  v.  Sturgis,  573. 

Action;  Complaint;  Demurrers. — A  complaint  for  damages  under 
Section  3480,  Code  1896,  which  alleged  damages  by  reason  of 
defendants  failure  to  repair  the  cattle  guards  on  plaintiff's 
farm,  but  which  fails  to  allege  that  plaintiff  Is  the  owner  of 
the  land,  or  that  defendant  ever  erected  cattle  guards  thereon. 
Is  subject  to  demurrer. — lb.  573. 

Same. — ^A  complaint  which  averred  the  construction  of  cattle 
guards  by  defendant,  the  ownership  in  the  plaintiff  of  the  lands 
during  a  given  time,  when  defendant  was  operating  a  railroad 
through  such  land,  failure  to  keep  the  gap  in  repair  after  de- 
mand by  plaintiff  on  defendant's  agent  and  damages  resulting 
therefrom.  Is  not  subject  to  demurrer  for  falling  to  allege 
ownership  in  the  land  when  the  Injuries  occurred,  as  a  de- 
parture from  the  original  cause,  or  as  failure  to  aver  notice  to 
defendant's  agent,  or  as  falling  to  sufficiently  describe  the  land. 
— /&.  573. 

3.  Injury  to  Goods  and  Animals. 

Railroads;  Injury  to  Aiiimals;  Negligence;  Jury  Question. — 
Whether  defendant  was  guilty  of  negligence  in  falling  to  stop 
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the  train  after  those  in  charge  of  the  same  discoTered  that  tbe 
mulefl  were  frightened,  and  before  they  backed  the  wa^on 
against  the  train  and  caused  the  injury,  was  a  question  for  tbe 
Jur>'.— L.  rf  \.  R.  R.  Co.  v.  Mertz,  Ibach  d  Co.,  561. 
Same;  Instructions, — A  charge  asserting  that  if  defendant  was 
negligent  in  falling  to  stop  the  train,  after  its  servants  dis- 
covered the  peril,  then  plaintiff  would  be  entitled  to  recover 
unless  the  Jury  were  reasonably  satisfied  of  the  truth  of  either 
of  defendant's  pleas  of  not  guilty  by  reason  of  contributory 
negligence,  fails  to  require  that  the  negligence  hypotheslzeil 
was  the  proximate  cause  of  the  injury,  and  is  erroneous. — 76. 
561. 

RECEIVERS. 
1.  Appointment. 
Receivers;  Premature  Appointment;  Ohjections;  Waiver. — Al- 
though defendant  partner  submitted  demurrers  to  the  appli- 
cation for  a  receiver  and  filed  affidavits  against  the  appoint- 
ment and  thereafter  appealed  to  the  chancellor  from  the  or- 
der of  the  register  appointing  the  receiver,  he  waived  his  ri|?lit 
to  insist  that  the  apjwintment  was  premature,  because  ap- 
IK)inted  by  the  register  before  answer  filed,  when  he  filed  his 
answer  before  the  chancellor  as  part  of  the  proofs  against 
the  application,  on  appeal  to  the  chancellor. — Brooke  v.  Tucker, 
96. 

RECORDS. 

Substitution  of  Lost  Records. 

Records;  Supplying  Lost  or  Destroyed  Records. — Section  2647, 
Code  1806,  is  declaratory  of  the  law  as  it  already  existed  of 
the  Inherent  power  of  the  courts  to  substitute  original  pa- 
pers <Sr  records  which  are  lost  or  destroyed*  in  pending  civil 
causes. — Ala.  City  (J.  d  A.  Ry.  Co.  v.  Ventress,  658. 

Same;  Procedure;  Revieic ;  Acts  Reviewable. — ^The  action  of  the 
court  on  pleadings  for  the  substitution  of  lost  or  destroyed 
records  in  i)ending  civil  cases  is  not  revisable  upon  appeal 
from  an  order  on  the  pleadings.  Such  action  can  be  reviewed 
only  upon  proper  excei)tion  taken  on  appeal  from  final  judg- 
ment In  the  cause. — Ih.  (558.        ' 

rp:lease. 

Release;  Pleading;  Sufficiency. — A  plea  which  alleges  that  a 
certain  sum  was  paid  by  the  defendant  to  the  administrator 
who  accepted  the  same  in  full  discharge  of  the  cause  of  action 
allegwl  is  sufficient  as  a  plea  of  release. — Loveman  v.  Birming- 
ham Ry.  L.  ifi  P.  Co.,  515. 

Release;  Pleading;  Issues;  Evidence;  Admissihility. — ^The  plea 
was  a  settlement  with  the  administratrix  of  the  deceased;  the 
replication  alleged  that  the  settlement  was  fraudulent  and  the 
administratrix  incompetent  to  make  it.  Held,  that  to  prove 
the  averments  of  the  replication  it  is  competent  to  show  that 
the  defendant  had,  before  the  settlement,  offered  to  settle  with 
witness,  as  attorney  for  a  much  larger  sum,  which  fact  was 
communicated  to  the  administratrix  before  the  settlement; 
but  not  competent  evidence  on  the  Issue  of  the  liability  of  de- 
fendant.— /&.  515. 
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RIDING  BICYCLE  ON  SIDEWALK. 

Municipal  Corporation;  Use  of  Sidewalks;  Personal  Injury. — A  per- 
son riding  a.  bicycle  on  a  sidewalk  is  responsible  in  damages 
to  any  pedestrian  who  is  injured  thereby,  while  In  the  proper 
exercise  of  his  rights,  although  there  is  no  ordinance  prohib- 
iting the  riding  of  bicycles  on.  the  sidewalk,  and  a  complaint 
which  alleges  that  the  plaintiff  was  injured  by  being  run 
into  by  the  defendant  who  was  riding  a  bicycle  on  a  sidewalk 
in  the  city  is  sufficient,  without  any  other  allegation  of  neg- 
ligence.—FieWer  V.  Tipton,  608. 

RULES  OF  PRACTICE. 

Rule  12.    Circuit  C.  P.    Abraham  Bros.  v.  So.  Ry.  Co.,  547. 
SALES. 

See  Contracts;  Logs  and  Logging. 

1.  Distinguished  from  Other  Transactions. 

Sales;  Distinguished  from  Other  Transaction;  Evidence. — On 
the  issue  as  to  whether  the  wagons  were  sold  defendant,  or 
whether  defendant  held  them  as  plaintiff's  agent,  a  ware- 
house receipt  for  the  w^agons  taken  by  the  defendant  after 
the  commencement  of  the  suit,  is  admissible  as  a  circum- 
stance to  be  considered  by  the  jury. — Oicenshoro  Wagon  Co. 
V.  Hall,  210. 

2.  Contract  of. 

Sales;  Contracts;  Construction;  Pat/ment. — A  contract  provided 
for  the  sale  of  certain  lumber  to  be  delivered  at  S.  and  stat- 
ing the  price  to  be  paid  per  thousand  as  fast  as  loaded  on  cars 
at  end  sixty  days  negotiable  bankable  paper.  Held,  the  con- 
tract was  not  void  for  indefiniteness  on  the  theory  that  no 
obligation  was  imposed  on  the  purchaser  to  load  the  cars  at 
M.,  nor  was  the  phrase  sixty  days  negotiable  bankable  paper 
meaningless,  as  the  law  would  imply  a  reasonably  time  in  the 
absence  of  any  provision  as  to  the  time  of  payment. — Byrne 
Mill  Co.  V.  Robertson,  273. 

3.  Conditions  Precedent  and  Subsequent. 

Same;  Conditions  Precedent. — Where  the  contract  declared  that 
the  party  of  the  first  part  agreed  to  manufacture,  sell  and  de- 
liver lumber  to  the  party  of  the  second  part  from  time  to  time, 
and  the  party  of  the  second  part  is  obligated  to  receive  the 
lumber,  and  the  price  to  be  paid  per  thousand  feet  was  stated, 
the  stipulation  to  deliver  was  an  independent  covenant,  and  a 
condition  precedent  to  the  duty  of  payment,  and  a  failure 
or  refusal  to  deliver  would  constitute  a  breach  for  which  an 
immediate  action  would  lie. — Byrne  Mill  Co.  r.  Rohertaon,  273. 

Same;  Payment. — The  provision  of  the  contract  by  which  the 
first  party  agreed  to  manufacture  and  sell  lumber  to  the  sec- 
ond party  at  a  certain  sum  per  thousand  feet  as  fast  as  load- 
ed on  the  cars  at  M.,  for  all  lumbei  dressed  or  rough,  "and  all 
dry  kiln  lumber  shipped  by  the  second  part  previous  to  the 
erection  and  operation  of  the  mill  for  planning  by  the  second 
party,"  does  not  render  the  contract  Incomplete,  in  that  It  fixes 
the  price  for  such  lumbers  as  might  be  shipped  previous  to 
the  erection  of  the  mill;  the  phrase  "previous  to  the  erection 
and  operation"  is  limited  to  the  dry  kiln  lumber  shipped,  and 
not  to  all  the  lumber  dressed  or  rough. — lb.  273. 
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SALES — Continued. 
4.    Breach. 
Same;  Breach;  Waiver. — ^The  right  of  a  seller  to  terminate  a 
contract  of  sale  upon  the  refusal  of  the  purchaser  to  perform 
by  payment  for  goods  already  delivered,  may  be  waived  by 
words  or  by  conduct. — Byrne  Mill  Co.  v.  Robertson,  273. 

SCHOOLS  AND  SCHOOL  DISTRICTS. 

1.  Funds. 

Schools  and  School  Districts, — School  Funds;  Investment;  Retro- 
active Statutes;  Curative  Acts. — If  no  contract  or  vestea 
rights  are  violated  or  Impaired  the  nlttra  vires  act  of  the 
school  commissioner  in  making  a  loan  on  real  estate  is  reme- 
died by  an  act  of  the  legislature  ratifying  the  same,  where 
the  legislature  has  power  in  the  first  Instance  to  authorize 
school  commissioners  to  make  a  loan  on  real  estate. — Courtner 
V.  Etheridge,  et  al„  78. 

2.  Officers. 

Schools  and  School  Districts;  Offices;  Ultra  Vires  Contract;  Cur- 
ative Act.— Sections  3  and  4  of  the  Act  of  March  2,  1901  (Acta 
1900-01,  p.  2070)  ratify  the  ultra  vires  act  of  the  comifiissioner 
in  making  the  loan  in  this  instance,  and  empowers  their  suc- 
cessors, the  trustees,  to  enforce  the  loan  contract — Courtner  v. 
Etheridge,  et  ah,  78. 

SEI^    DEFENSE. 

See  Homicide. 
SENTENCE. 

See  Criminal  Law. 
SERVICE  OF  PROCESS. 

See  Corporations. 
STATUTES. 

See  Constitutional  Law. 

1.  Amendments. 

Statutes;  Amendments;  Constitutional  Requirements. — ^Article  4, 
Sec.  2,  Constitution  1875,  applies  only  to  amendments,  which 
without  the  presence  of  the  original  act,  are  unintelligible, 
and  hence,  the  act  of  March  2,  1901  (1900-01,  2070)  is  not 
repugnant  to  or  violative  of  the  Constitution,  either  as  to  its 
amendment  or  that  It  shall  contain  but  one  subject  which  shall 
be  clearly  expressed  in  the  title. — Courtner  v.  Etheridge,  et  al., 
78. 

2.  General,   Special   and  IjoonX. 

Statutes;  Constitutional  Provisions;  General  and  Special  Statutes. 
—Local  Acts  3903,  p.  615,  is  violative  of  Sec.  105  of  the  Con- 
stitution of  1901,  and  the  issuance  of  refunding  bonds  by  the 
city  was  properly  had  under  the  provisions  of  the  general  stat- 
utes, Acts  1903,  p.  71. — City  Council  of  Montgomery  v.  Reese, 
188. 

3.  Constitutional  Requirements. 

Statutes;  Titles  of  Act;  Constitutional  Requirement. — ^The  title 
of  the  act  was :  "An  act  to  amend  Section  1  of  an  act  entitled 
*An  act  to  amend  Section  1  of  an  act  entitled  an  act  to  estab- 
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lish  a  new  charter  for  the  city  of  E.' "  Held,  a  safflcietit 
compliance  with  Section  45  of  the  Constitution  of  1901. — Mayor 
etc.  of  Ensley  v,  Cohn,  316. 

4.  Notice  Requisite  to  Passage  of  Local. 

Same;  Local  Laws;  'Notice  of  Intention  to  Apply  For;  Suffi- 
ciency.— Notice  In  this  case  examined,  and  it  is  held  that  the 
substance  of  the  proposed  law,  which  was  the  altering  or 
rearranging  of  the  boundaries  of  the  city,  was  sufficiently 
set  forth  In  the  notice,  and  the  act  is  valid,  although  the  no- 
tice stated  the  proposed  territorial  lines  which  were  not 
followed,  but  were  changed  In  the  act  as  passed. — Mayor,  etc. 
of  Emley,  v.  Colin,  316. 

5.  Construction  and  Validity. 

Same;  Validity;  Partial  Invalidity. — ^Where  part  of  an  act  which 
is  objectionable  on  constitutional  ground,  can  be  eliminated 
without  affecting  the  purpose  of  the  act,  or  its  integrity,  it 
will  be  done,  and  the  valid  and  unobjectionable  part  be  permit- 
ted to  stand. — Mayor,  etc.  of  Ensley  v.  Cohn,  316. 

STREET  RAILWAYS. 
See  Carriers;  Master  and  Servant;  Railroads. 

1.  Injury  to  Persons  on  Track, 
(a)     Evidence. 

Street  Railroads;  Injuries  to  Pedestrians;  Action;  Evidence. — It 
having  been  shown  by  defendant's  motorman  that  when  he 
first  saw  deceased  he  was  walking  in  a  path  two  or  three  feet 
from  the  side  of  the  track,  it  was  proper  to  permit  him  to  state 
whether  the  car  would  have  struck  deceased  in  passing  him  at 
that  distance  from  the  car. — Birmingham  Ry.  L.  d  P.  Co.  v. 
Handle,  539. 

2.  Operation. 

Street  Railroads;  Operation;  Regulation.Sectlou  5368,  Code 
1896,  does  not  apply  to  a  street  railway. — Dean  v.  The  State, 
34. 

TAXATION. 

Taxation;  Assessment  to  two  Parties;  Payntent  by  One;  Effect. — 
When  lands  are  assessed  to  two  different  people  for  the  same 
year,  and  one  of  such  persons  pays  the  taxes  on  such  land  for 
that  year,  the  lien  for  taxes  as  to  that  land  for  that  year  is 
discharged,  and  no  collection  can  be  had  under  the  other  as- 
sessments.—PicfrZer  V.  The  State,  669. 

TELEGRAPHS  AND  TELEPHONES. 

Telegraphs  and  Telephones ;  Operation;  Messages;  Relationship; 
Damages;  Mental  Suffering. — A  grandson  is  within  that  near 
relationship  that  will  authorize  a  recovery  for  mental  pain 
and  anguish  occasioned  by  the  failure  to  deliver  a  message 
stating  that  the  grand  father  was  dying  and  to  come  at  once. 
--Western  V.  Tel.  Co.  v.  Prevatt,  617. 

Same;  Agent  of  Sender;  Stipulation  as  to  Claim  for  Damages. — 
The  sender,  who  could  neither  read  nor  write,  went  Into  the 
telegraph  office  and  procured  one  of  the  employes  to  write 
a  telegram  for  him  and  sign  his  name  thereto.  The  message 
was  written  on  the  usual  blank  form  and  was  read  back  to 
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TELEGRAPHS  AND  TELEPHONES— OonMmied. 

the  sender.  Held,  the  employe  was  the  agent  of  the  sender  In 
writing  the  message  so  as  to  bind  him  to  a  stipulation  on  the 
form  requiring  the  filing  of  his  claim  for  damages  within  a 
certain  time. — Ih.  617. 

Same;  Limiting  Liability, — In  the  absence  of  fraud,  one  who 
procures  another  to  write  a  message  upon  one  of  the  forms 
for  that  purpose  and  sign  his  name  thereto  without  dissent, 
is  estopped  to  deny  the  binding  force  of  a  notice  on  such 
form  limiting  the  company  to  liability  for  damages  to  claims 
presented  within  thirty  days  after  the  message  is  filed  for 
transmission. — /&.  617. 

Same. — Although  the  sender,  who  was  the  agent  of  the  plalntiflT 
sendee,  could  not  read  and  write,  and  procured  another  to 
do  so  for  him,  the  plaintiff  sendee,  In  the  absence  of  fraud 
is  bound  by  the  stipulation  limiting  liability  to  damages  on 
claims  filed  within  thirty  days  from  the  day  the  message  was 
filed  for  transmission. — /&.  617. 

Telegraphs;  Acceptance  of  Message  for  Transmission;  Condi- 
tions; Waiver, — ^The  Company  may  waive  the  condition  In  the 
contract  under  which  it  sends  a  message  that  it  will  not  be 
liable  for  damages  growing  up  out  of  a  failure  on  its  part 
unless  the  claim  is  presented  within  sixty  days  after  the  filing 
of  the  mesFage  for  transmission. — Western  U.  Tel,  Co.  v. 
Heathcoat,  623. 

Same. — The  waiver  of  the  conditions  that  the  company  will  not 
be  liable  for  damages  growing  up  out  of  Its  failure  to  trans- 
mit a  message  unles  the  claim  Is  presented  In  writing  within 
sixty  days,  may  rest  in  parol. — Ih.  623. 

Telegraphs;  Failure  to  Deliver  Message;  Acjtions;  Parties, — ^Un- 
less the  person  delivering  the  message  for  transmission  acts 
for  or  on  behalf  of  the  person  to  whom  it  Is  addressed,  such 
person  is  not  a  party  to  the  contract  for  transmission  and 
delivery  of  the  message  so  as  to  be  entitled  to  maintain  an 
action  for  Its  breach. — lb.  623. 
Telegraphs ;  Failure  to  Deliver  Message;  Damages;  Mental  Suf- 
fering.— ^The  relation  of  brother  and  sister  Is  such  as  to  au- 
thorize recovery  for  mental  suffering  for  failure  to  deliver 
telegram. — lb,   623. 

TENANCY  IN  COMMON. 
1.     Adverse  Possession. 

Tenancy  in  Common;  Adverse  Possession;  Hostile  Character,-- 
Where  four  persons  own  land  as  tenants  In  common,  and  two 
of  them  agree  among  themselves  ui)on  a  dlviston  of  the  land 
between  themselves,  no  change  of  title  is  effected,  and  the 
continued  possession  of  one  part  of  the  land  T)y  one  of  the 
parties  to  the  division,  without  actual  ouster  of  his  co-tenants, 
does  not  ccmstitute  an  adverse  holding  as  to  them. — Courtner 
V.  Ethcridge,  et  al.,  78. 

Same;  Judicial  Sale;  Xotice  of  Change  of  Ownership. — The  un- 
divided Interest  of  one  of  the  tenants  In  common  was  sold 
under  execution  at  a  sheriff's  sale.  The  share  was  purchased 
by  a  co-tenant,  who  conveyed  it  to  the  wife  of  the  execution 
co-tenant.  The  conveyance  to  the  wife  was  not  recorded  and 
she  and  ^er  husband  continued  to  occupy  the  land  just  as  be- 
fore the  sale  of  the  husband's  interest,  and  its  conveyance  to 
her.     Held,  there  was  not  such  notice  of  change  of  ownership 
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or  possession  a^  to  entitle  the  wife  to  claim  any  riglit  by  ad- 
verse possession. — lb.  78. 

3.    Redemption  by  Co-tenant. 

Tenant  in  Commn;  Sale  on  Foreclosure;  Redemption  by  Coten- 
ants. — While  a  co-tenant  cannot  by  redeeming  from  a  mortgage 
sale  invest  himself  with  the  absolute  indefeasible  title  to  the 
joint  property,  the  redemption  inuring  to  the  benefit  of  all,  yet 
the  other  co-tenants  must  within  a  reasonable  time  elect  to  con- 
tribute if  they  would  reinstate  their  title. — Savage,  et  <^L  v. 
Bradley,  169. 

Same;  Laches  of  Co-tenant. — Under  ordinary  circumstances,  two 
years  is  a  reasonable  time  for  the  exercise  of  the  right  of  elec- 
tion to  contribute  and  reinstate  their  title  by  co-tenant,  where 
other  co-tenants  have  redeemed  from  mortgage  sale,  therefore 
where  the  co-tenant  did  not  attempt  to  exercise  this  right  for 
nearly  ten  years  after  the  red^nption  by  the  other  co-tenant, 
such  laches  lost  them  the  right  to  elect. — lb.  169. 

TRADE  MARKS. 

Trade  Marks;  Right  to  Protection. — When  one  has  adopted  a  trade 
mark  to  identify  his  product,  and  has,  by  his  skill  and  labor, 
created  a  valuable  market  therefor  and  induced  public  confl- 
uence in  the  superior  quality  of  his  goods,  he  is  entitled  to  pro- 
tection, so  long  as  he  deals  honestly  with  the  public,  against 
those  who  attempt  to  appropriate  his  trade  mark,  and  use  it 
on  other  goods  of  the  same  class,  without  right. — Epperson  d 
Co.  V.  Bluthenthah  et  ah,  125. 

Same;  Suit  to  Restrain  Infringement;  Jurisdiction. — ^The  juris- 
diction of  equity  to  restrain  infringement  of  a  trade  mark  is 
based  on  the  right  of  property  in  the  complainant,  and  its 
fraudulent  invasion  by  another.  Its  use  is.  the  prevention  of 
fraud  on  him  and  the  public,  so  the  person  invoking  equity's  aid 
must  himself  be  free  from  fraud.  A  material  misrepresenta- 
tion as  to  the  person  manufacturing  the  article,  or-  as  to  the 
material  composing  it,  deprives  such  one  of  right  of  relief. — 
lb.  125. 

Same. — Where  the  evidence  showed  that  the  contents  of  the  bot- 
tles, on  which  was  used  the  trade  mark  adopted  to  identify  the 
whiskey  manufactured,  bottled  and  sold  by  complainant,  was 
greatly  inferior  to  what  was  Indicated  by  the  labels  and  let- 
tering, and  that  such  labels  and  lettering  was  to  induce  the 
public  to  believe  that  the  quality  of  the  whiskey  was  greatly 
superior  to  what  it  really  was,  equity  will  leave  the  parties 
where  it  finds  them.—/ 6.  125. 

TRESPASS. 
1.    Possession. 
Trespass ; Right  of  Action;  Plaintiff's  Possession. — ^The  fact  that 
plaintiff's  tenant,  without  notice  to  plaintiff,  attorned  to  the 
defendant,  did  not  destroy  plaintiff^s  possession  so  as  to  pre- 
clude her  from  maintaining  an  action  of  trespass. — Buford  v. 
Christian,  343. 
Trespass;  Possession  of  Plaintiff  at  Time  of  Trespass;  Evidence, 
— ^The  plaintiff  introduced  no  evidence  of  possession  excei)t  a 
judgment  in  ejectment,  and  as  that  relates  only  to  the  time 
of    beginning    the    ejectment    suit,    and    as    there    was    no 
evidence  of  trespass  except  prior  to  the  date  of  the  beginning 
47 
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of  the  ejectment  suit,  plaintiff  cannot  recorer  for  the  trespass. 
—Henry  v.  Davis,  359. 

2.  Damages. 
Trespass;  Damages;  Nominal  Damages. — The  grantee  in  a  con- 
veyance owning  the  standing  timber  on  the  land,  who  removed 
the  timber  after  the  expiration  of  the  time  limit  fixed  by  the 
conveyance  for  such  removal,  but  In  removing  the  timber  did 
no  appreciable  damage  to  the  soil  or  to  the  possession,  is  not 
liable  for  more  tnan  nominal  damages  in  trespass  quare 
clausum. — C.  W,  Zimmerman  Mfg,  Co.  v.  Daffin,  380. 

TRIAL. 
1.    Instructions. 

(a)  Effect  of  Evidence. 

Same;  Instructions;  Effect  of  Evidence, — ^A  charge  which  asserted 
that  unless  there  was  other  evidence  than  that  of  the  person 
assaulted,  to  convince  them  beyond  a  reasonable  doubt  that  the 
defendant  conunitted  the  offense  they  could  not  convict  the 
defendant  and  should  not  find  her  guilty,  is  a  charge  upon  the 
effect  of  evidence  and  is  properly  refused. — WUliams  v.  The 
State,  4. 
.  Trial;  Instruction;  Effect  of  Evidence. — A  charge  that  there  Is  no 
evidence  of  a  defect  in  the  defendant's  appliances,  and  that  un- 
der the  evidence  plalntifTs  injuries  were  due  to  an  accident 
for  which  defendant  is  not  responsible,  invades  the  province 
of  the  lury  and  is  properly  refused. — Southern  C.  d  C.  Co,  i?. 
SuAnney,  403. 
Same;  Instructions;  CrediUlity  of  Witness. — A  charge  assertfnf^^ 
that  if  the  Jury  believed  that  a  witness  had  willfully  sworn 
falsely  to  any  material  fact,  they  might,  in  their  discretion, 
disregard  his  testimony  is  proper. — Ala.  Steel  d  Wire  Co.  v. 
Oriffln,  423. 
Trial;  Instructions;  Statement  of  Parties  Contentions. — It  was 
not  error  for  the  court,  in  giving  Its  oral  charge,  to  state  plain- 
tiff's contentions  to  the  Jury.— L.  d  N.  R.  R.  Co.  v.  Britton,  552. 

(b)  Covered  by  Instructions  given. 

Criminal  Late;  Instructions  Covered  Ity  Instructions  Oiven. — It  is 
not  error  to  refuse  instructions  which  are  substantially  cov- 
ered by  requested  instructions  already  given. — Creagh  v.  The 
State,  8. 

Same. — Instructions  Covered  hy  Instructions  Given. — It  Is  not 
error  to  refuse  an  instruction  covered  by  an  Instruction  given. 
— Young  v.  The  State,  16. 

Same:  Instructions  Covered  hy  Instructions  Given. — The  court 
will  not  be  put  in  error  for  refusing  instructions  substantially 
covered  by  instructions  given. — Woodstock  Iron  Works  v.  Kline^ 
391. 

(c)  Reasonable  Doubt. 

Same;  Reasonable  Doubt. — ^A  well  founded  doubt  is  the  same  as  a 
reasonable  doubt. — Creagh  v.  The  State,  8. 

(d)  Province  of  Court  and  Jury. 

Criimnal  Law;  Trial;  Instructions;  Province  of  Court  and  Jury. 
— It  is  not  error  to  refuse  to  instruct  the  Jury  that  they  could 
consistently  reconcile  the  statements  of  certain  witnesses,  as 
to  confessions  made  by  defendant  to  them  that  he  cut  deceased, 
with  his  innocence,  as  It  Is  Invasive  of  the  province  of  the  Jury. 
—Creagh  v.  The  State,  8. 
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Same;  Trial/  Instructions;  Invading  Province  of  Jury, — ^The 
charge  asserting  that  if  the  jury  believed  beyond  a  reasonable 
doubt  that  the  defendant  cursed  deceased  and  said  to  him  he 
was  going  to  kill  him,  and  defendant  said  this  as  soon  as  de- 
ceased came  in  sight  of  him  the  evening  of  the  shooting,  and 
that  defendant  immediately  after  using  the  language  shot  de- 
ceased, then  the  defendant  could  not  be  acquitted  under  plea 
of  self  defense,  is  not  error  as  Invasive  of  the  province  of  the 
Jury.  (DowDELL,  Anderson  and  Denson,  J  J.,  dissent  to  this 
proposition.) — Logan  v.  The  State,  11. 

Same;  Instructions;  Province  of  Jury. — Where  the  evidence  tend- 
ed to  show  a  conspiracy  between  the  defendant  and  his  son  to 
commit  the  offense  charged,  instructions  which  withdrew  from 
the  jury  all  consideration  of  the  question  of  conspiracy,  are 
properly  refused. — Ferguson  v.  The  State,  21. 
Same;  Invading  Province  of  Jury, — ^An  instruction  asserting 
that  the  undisputed  testimony  showed  that  the  administratrix 
executed  a  release  on  account  of  the  death  of  decedent  for  a  , 
certain  sum  paid  to  her  by  defendant  invaded  the  province  of 
the  jury ;  as  did  one  asserting  that  the  law  presumed  that  the 
administratrix  was  of  sound  mind  and  capable  of  executing 
the  release. — Loveman  v.  Birmingham  Ry,  L.  d  P.  Co,,  515. 
Same. — A  charge  asserting  that  on  account  of  the  release  the 
jury  must  find  the  verdict  for  the  defendant,  unless  each  juror 
was  satisfied  that  administratrix  and  defendant  colluded  to 
defraud  the  distributees,  or  that  she  was  so  mentally  un- 
sound as  not  to  understand  the  nature  of  the  release,  not  only 
exacts  a  too  high  degree  of  proof  but  is  misleading. — ^/6.  515. 
Same;  Weighing  Testimony;  Duty  of  Jury, — ^A  charge  that  the 
jury  is  not  bound  to  accept  as  true  the  testimony  of  any 
witness  if  they  are  reasonably  satisfied  of  its  truth,  and  in 
weighing  the  testimony  of  the  witnesses  the  jury  are  expected 
to  view  the  evidence  in  the  light  of  their  conunon  sense  and 
experience  is  erroneous;  as  is  a  charge  calling  the  jury's  at- 
tention to  testimony  without  referring  the  credibility  thereof  to 
them.— lb.  515. 

Trial;  Instructions;  Assumption  of  Fact. — A  charge  for  plaintiff 
postulating  a  finding  in  his  behalf  on  a  disbelief  by  the  jury 
of  defendant's  evidence,  assuming  as  a  fact  that  plaintiff  has 
made  out  his  case,  is  properly  refused. — Farley,  et  al.  v,  M. 
d  O.  R.  R\  Co.,  557. 

(e)  Directing  Verdict. 

Criminal  Law;  Trial;  Instructions. — Where  there  was  evidence 
tending  to  show  a  conspiracy  between  the  son  and  the  defend- 
ant to  kill  deceased,  the  general  affirmative  charge  was  prop- 
erly refused  to  defendant,  although  there  was  confiict  in  the 
testimony  as  to  the  conspiracy. — Ferguson  v.  The  Slate,  21. 

Trial;  Direction  of  Verdict;  Grounds. — The  defendant  pleaded 
that  in  consideration  of  a  stated  amount  paid  by  him  to  plain- 
tiff, plaintiff  released  defendant  from  the  damages  for  which 
the  suit  was  brought,  and  plaintiff  took  issue  thereon.  The 
evidence  established  the  release  wthout  conflict,  and  the  de- 
fendant was  entitled  to  the  general  charge. — Tutwiler  C.  C.  &  L 
Co.  v.  Wheeler,  354. 

(f )  Ignoring  Evidence  and  Defenses. 

:        Same;  Trial  Instructions;  Ignoring  Evidence. — ^Where  there  was 
evidence  tending  to  show  a  conspiracy  between  defendant  and 
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his  son  to  commit  the  homicide,  an  Instruction  predicating  au 
acquittal  of  defendant  on  a  reasonable  doubt  of  his  presence 
aiding  and  abetting  his  son,  pretermitting,  as  it  does,  all 
reference  to  a  conspiracy,  is  properly  refused. — Ferguson  t?. 
The  State,  21. 
Trial;  Instructions;  Ignoring  Defenses;  Permitting  Recovery  for 
Causes  not  Counted  on. — ^The  complaint  alleging  that  the  in- 
jury occurred  while  the  plaintiff  was  boarding  one  of  de- 
fendant's cars  while  the  car  was  stationary  at  a  regular  stop- 
ping place  for  the  reception  of  passengers,  and  was  caused  by 
the  defendant  negligently  putting  the  car  in  motion  when  plain- 
tiff was  in  a  perilous  position;  and  the  defense  being  the 
general  issue,  and  contributory  negligence  in  attempting  to 
board  the  car  while  in  motion,  in  front  of  a  trunk  or  box  near 
defendants'  track  resulting  in  plaintiffs  having  run  into  the 
trunk  or  box  causing  the  injury  complained  of,  it  was  erro- 
neous to  instruct  the  Jury  that  if  there  were  two  proximate 
and  concurring  causes  at  the  time  of  the  injury  "for  instance, 
if  there  was  negligence  in  moving  the  car  by  the  conductor 
when  plaintiff  attempted  to  board  it,  if  that  was  negligent,  if 
that  was  one  of  the  causes,  and  if  there  was  a  trunk  or  box 
here,  and  that  was  another  cause,  and  if  both  these  causes, 
contributed  to  the  injury,  still  plaintiff  can  recover,  because 
he  is  not  cut  off  by  the  fact  of  the  box  being  there ;  as  It 
ignores  the  plea  of  contributory  negligence,  and  permits 
recovery  for  cause  not  alleged. — Ala.  City  Q,  d  A,  Ry.  Co,  r. 
Bates,  487. 

Same;  Ignoring  Evidence, — The  issue  being  whether  a  release 
was  vr.lid  and  there  being  evidence  of  the  mental  Incapacity 
of  the  administratrix,  a  charge  asserting  that  the  legality  of  the 
settlement  did  not  depend  on  the  amount  paid  therefor,  but 
that  the  law  recognized  the  right  to  settle  on  such  terms  as 
they  considered  fair  was  erroneous  as  ignoring  the  evidence  in 
the  case. — Loveman  v.  Birimngham  Ry,  L.  d  P,  Co.,  515. 

Same, — ^An  Instruction  asserting  that  there  was  no  evidence 
that  a  representative  of  defendant  besought  the  administratrix 
to  make  a  settlement  or  attempted  to  prevail  on  her  to  make  it 
was  erroneous  as  invading  the  province  of  the  jury  and  Ignor- 
ing evidence. — lb,  515. 

(g)     When  reviewed. 

Same;  Instructions;  Review.— Under  Section  3327,  Code  1896,  this 
court  will  not  consider  instructions  where  the  record  fails  to 
show  that  they  were  requested  in  writing,  or  that  they  were 
given  or  refused. — Nelson  v.  The  State,  26. 

(h)     Applicability  to  Evidence  and  Pleading. 
Trial;  Instructions;  Application   to   Evidence. — ^Where  the  evi- 
dence showed  that  the  defendant's  acts  were  not  acts  of  ad- 
verse possession  but  were  purely  trespasses,  it  was  proper  to 
refuse  an  Instruction  to  the  effect  that  there  should  be  a  ver- 
dict for  the  defendant  if  he  was  in  adverse  possession  of  the 
lands. — Buford  v.  Christian,  343. 
-tii    Same;  Conformity  to  Facts  and  Evidence. — ^A  requested  Instruc- 
di "     ntion  that  although  the  jury  might  believe  that  the  foreman  or- 
a  ^dered  the  employe  to  ride  the  cars  down,  yet  if  such  order  was 
'  not  the  cause*  of  the  accident,  and  the  employe's  death  resulted 
from  such  other  cause,  paint  iff  could  not  recover,  authorized 
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the  jury  to  speculate  as  to  the  cause  and  was  properly  refused. 
—Woodstock  Iron  Works  v.  Kline,  391. 

Same;  Applicability  to  Issues. — A  charge  asserting  propositions 
not  raised  by  the  pleading,  or  that  go  beyond  the  issues,  is 
properly  refused. — Ih.  391. 

Trial;  Instructions;  Applicability  to  Pleading, — ^An  instruction 
predicated  upon  a  defect  which  was  not  alleged  in  either  count 
of  the  complaint  that  went  to  the  jury,  was  properly  refused. — 
Ala.  Steel  d  Wire  Co.  v.  Oriffln,  423. 

Trial;  Instructions ;  Conformity  to  Issues. — Where  none  of  the 
counts  submitted  to  the  jury  predicated  negligence  on  signals 
given  by  one  employe  to  another,  an  instruction  based  on  the 
giving  of  signals  was  properly  refused. — Ih.  423. 
Tiial;  Instructions;  Burden  of  Proof. — ^A  charge  asserting  that 
upon  the  conditions  named  therein,  plaintiff  would  be  entitled 
to  recover  unless  the  jury  were  reasonably  satisfied  of  the 
truth  of  either  one  of  defendant's  pleas,  in  effect,  places  the 
burden  of  proof  of  the  plea  of  not  guilty  on  the  defendant. — 
L.  &  N.  R.  R.  Co.  V.  Mertz,  Ihach  d  Co.,  5«1. 

(i)  Character  charges. 
Criminal  Law;  Instructions ;  Character  of  Accused. — A  charge  assert- 
ing that  defendant  may  offer  proof  of  his  good  character,  and 
that  such  proof  taken  in  connection  with  all  the  evidence  in 
the  case,  may  be  sufficient  to  create  a  reasonable  doubt  of  the 
guilt  of  the  defendant;  and  one  asserting  that  proof  of  good 
cliaracter,  in  (Connection  with  all  the  other  evidence,  may  gen- 
erate a  reasonable  doubt,  which  entitled  the  defendant  to  an 
acquittal,  even  though  without  such  proof  of  good  character 
the  jury  would  convict;  both  state  correct  propositions  of 
law,  and  their  refusal  was  error. — Taylor  v.  The  State,  32. 

(j)     Misleading  Instructions. 

Trial;  Misleading  Instructions. — ^A  charge  asserting  that  if  riding 
the  cars  down  the  incline  was  perilous  and  the  jury  should 
further  find  that  the  peril  was  obvious  to  the  person  riding 
them,  he  could  not  recover,  is  misleading  and  properly  refused. 
—Woodstock  Iron  Works  v.  Kline.  391. 
Same;  Misleading  Instructions. — A  charge  asserting  that  if  the 
jury  believed  that  Intestate's  parents  did  not  know  where  he 
was  getting  the  money  they  testified  he  sent  to  them,  and  if  the 
jury  did  not  believe  that  intestate  was  earning  the  money,  in 
computing  the  measure  of  damages,  they  could  not  estimate 
the  siime  as  a  basis,  was  misleading  and  properly  refused. — 
Ala.  Steel  d  Wire  Co.  v.  Oriffln,  423. 

Same;  Misleading  Instructions. — Instructions  misleading  in  their 
tendencies  are  proi)erly  refused. — Birmingham  Ry.  L.  d  P.  Co. 
V.  King,  504. 

Same;  Misleading  Instructions. — A  charge  asserting  that  the  jury 
would  not  be  justified  in  finding  that  the  release  was  not  the 
act  of  the  administratrix,  unless  they  were  reasonably  satis- 
fied not  only  that  she  was  mentally  .weak  but  that  she  was 
mentally  unsound,  and  that  she  did  not  at  the  time  compre- 
hend the  release  on  account  of  such  mental  unsoundness;  and 
one  asserting  that  the  amount  paid  in  settlement  of  the  r^ 
lease  was  immaterial  unless  the  jury  were  convinced  t'>«it  it  * 
administratrix  did  not  have  sufficient  mel:\tal  capacity  to  lake 
the  settlement,  or  that  she  conspired  with  defendant  to  de- 
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fraud  the  distributees  of  the  estate;  and  another  asserting: 
that  the  law  does  not  recognize  mere  mental  weakness  as  In- 
capacitating a  person  to  maice  a  contract,  are  each  misleading, 
the  issues  being  the  competency  of  the  administratrix  to  exe- 
cute the  release,  and  whether  or  not  it  was  fraudulent  to  exe- 
cute it. — Loveman  v.  Birmingham  Ry,  L,  d  P.  Co.^  515. 
(k)     Argumentative  Instructions. 

Same;  Argumentative  Instructions. — ^A  requested  charge  that  no 
duty  rested  on  the  foreman  to  instruct  the  employe  about  riding 
the  ears  down  the  incline,  if  the  danger  was  obvious  and  the 
emi)loye  was  sufficiently  developed  to  understand  the  dangers, 
was  argumentative  and  properly  refused. — Woodstock  Iron 
Works  r.  KUne,  391. 

Trial;  Instruction;  Argumentative  Instruction. — An  instruction 
asked  as  an  answer  to  argument  of  counsel,  asserting  that  de- 
fendant had  no  absolute  right  to  have  the  plaintiff  examined 
to  determine  the  extent  of  the  Injuries,  was  an  argument  and 
properly  reUised. — Birmingham  Ry.  L.  d  P.  Co.  v.  King,  504. 

Trial;  Argumentative  Instmctions. — An  instruction  asserting  that 
it  was  the  policy  of  the  law  to  favor  private  settlements:  and 
one  asserting  that  the  jury  would  not  be  justified  in  finding  that 
the  administratrix  conspired  to  defraud  her  grandchild  merely 
because  they  believed  that  she  was  not  of  sound  mind,  are  argu- 
mentative and  might  properly  have  been  refused;  the  issue 
being  whether  the  settlement  was  fraudulent  and  whether  the 
administratrix  was  competent  to  make  it, — Loveman  v.  Birm- 
ingham Ry.  L.  cC-  P,  Co.,  515. 

Same;  Argumentative  Instructions. — ^An  instruction  is  argu- 
mentative which  asserts  that  the  jury  might  consider,  In  de- 
termining whether  the  husband  of  the  administratrix  objected 
to  the  settlement,  that  he  went  alone  to  the  office  of  the  repre- 
sentative of  defendant,  that  he  witnessed  the  settlement  and 
ratified  It  and  took  no  steps  to  avoid  It  until  he  was  sent  for  by 
attorneys ;  so  also  Is  one  asserting  that  the  jury  in  determining 
whether  the  administratrix  entered  into  a  ccmspiracy  with  de- 
fendant to  defraud  the  distributees  of  the  estate,  might  con- 
sider that  the  administratrix  was  a  grandmother  of  the  dis- 
tributees, and  that  they  llve<i  with  her  and  were  supported 
by  her  and  her  husband. — /&.  515. 
Same;  Argumentative  Instructions. — ^An  Instruction  that  the 
jury  In  determining  whether  the  administratrix  was  so  men- 
tally unsound  as  to  be  incapable  of  making  the  release,  might 
consider  the  fact  that  she  talked  with  her  husband  about  her 
settlement  before  she  agreed  to  make  It  and  that  she  talked 
with  others  after  making  the  settlement  was  argumentative  and 
properly  refused. — lb.  515. 
(1)     Abstract  Instructions. 

Same;  Abstract  Instructi(ms. — A  charge  asserting  that  If  the 
jury  believe  that  in  the  natural  course  of  events  deceased  would 
have  spent  all  his  earnings  In  maintaining  himself  during  life. 
If  he  lived  out  his  exr)ectancy,  plaintiff  could  not  recover  was 
I)r()perly  refused  as  being  abstract. — Woodstock  Iron  Works  v. 
Kline,  391. 
(m)     Incomplete  Instructions. 

Trial;  Instruction;  Incomplete  Request. — A  charge  which  is  In- 
complete and  unintelligible,  is  properly  refused. — Smdhem  C. 
d  C.  Co.  V.  Swinney,  403. 
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2.  Order  of  Proof. 

Criminal  Law;  Trial;  Order  of  Proof. — It  Is  within  the  discretion 
of  the  trial  court  to  permit  the  state  to  examine  a  witness  on 
the  main  case  after  the  defense  had  closed  its  case,  and  not  re- 
viewable.— Nicholson  v.  The  State,  61. 

Trial;  Reception  of  Evidence;  Exception;  Time  of  Making, — ^A 
receipt  was  proven  and  it  was  introduced  in  evidence  with- 
out objection,  and  a  witness  testified  that  the  payment  was 
in  full  up  to  a  certain  time.  Held,  that  a  motion  made  at 
the  conclusion  of  the  evidence,  to  exclude  the  recipt  and  the 
witness*  testimony,  came  too  \9itQ.— Bienville  W.  Supply  Co,  v. 
Heironymus  Bros.,  2(55. 

Trial;  Reception  of  Evidence;  Statement  of  Counsel  as  to  Ex- 
pected Proof;  Exclusion  of  Evidence. — Where  the  court  prop- 
erly admitted  a  deed  as  color  of  title  upon  statement  of  coun- 
sel that  proof  of  possession  under  it  would  be  made,  if  such 
proof  is  not  made,  the  party  objecting  to  Its  introduction 
should  move  to  exclude  it,  if  he  desires  to  put  the  court  In 
•  error. — Henry  v.  Frolichstein,  33^ 

3.  Conduct  of  Counsel  on. 

Same;  Misconduct  of  Counsel;  Argument  to  Jury. — Where  the 
defendant's  counstl  in  argument  to  the  jury  said  to  them  that 
they  might  consider  the  fact  that  the  woman  was  accustomed 
to  use  such  language,  herself  and  that  she  boardcni  women  of 
notoriously  bad  character  for  two  or  three  weeks,  it  was  not 
error  to  permit  the  solicitor  to  argue  and  state  to  the  jury, 
"that  if  the  woman  was  the  vile  bad  woman,  which  the  de- 
fendant says  she  is,  why  then  did  they  not  bring  witnesses 
here  to  prove  it.  If  she  was  a  bad  character  don't  you  know 
that  they  would  have  brought  witnesses  here  to  prove  It." — 
Nicholson  v.  The  State,  61. 

4.  Reception  of  Evidence. 

Trial;  Reception  of  Evidence;  Waiter. — ^The  answ^er  being  re- 
sponsive to  the  question  and  no  objection  having  been  inter- 
posed to  the  question,  a  motion  to  exclude  evidence  on  the 
groimd  of  irrelevancy  or  immateriality  comes  too  late. — So. 
C.  d  C.  Co.  V.  Sicinney,  403. 

Same;  Objection  by  Party  Eliciting  Evidence, — ^The  party  who 
draws  out  evidence  on  cross  examination,  may  not  move  to  ex- 
clude such  evidence. — lb.  403. 
Trial;  Motion  to  Exclude  Evidence. — Where  there  was  no  ob- 
jection to  the  question  or  the  answer  thereto,  and  the  evidence 
was  relevant,  a  motion  made  to  exclude  such  evidence,  made 
at  the  close  of  the  defejidant's  testimony,  comes  too  late. — 
Birmingham  Ry.  L.  d  P.  Co.  v.  Wise,  492. 

TRIAL  OF  RIGHT  OF  PROPERTY. 

See   Attachment. 
TROVER  AND  CONVERSION. 

Trover  and  Conversion;  Detention  of  Property;  Necessity  for 
Demand. — In  the  absence  of  a  demand  for  the  delivery  of  the 
property,  the  officer's  retention  of  its  possession  was  not  a 
conversion,  where  the  property  taken  by  the  officer  under 
execution  was  released,  and  the  mortgagor  notlfie<i  thereof. — 
Wilson  d  Son  v.  Curry,  308. 
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Trover  and  Conversion;  Right  of  Action;  Title  of  Plaintiff;  As- 
signment  of  Lien. — ^The  assignee  of  the  lien  o£  the  party  fum- 
Ishiug  the  labor  acquires  no  title  that  will  support  trover  or 
conversion  for  part  of  the  crop. — Farrow  v.  Wooley  d  Jordan^ 
373. 
Same;  Evidence;  Admisaihility. — ^Testimony  tending  to  sho^w 
that  the  owner  of  the  crop  said  he  would  see  the  debt  of  the 
laborer  paid  was  admissible  as  a  circumstance  tending  to  cor- 
roborate the  assignee  of  the  laborer's  lien  that  the  owner  did 
afterwards  deliver  and  turn  over  the  laborer's  cotton  to  him 
in  payment  of  the  laborer's  debt. — /&.  373. 

Same;  Right  of  Action;  Title  of  Plaintiff. ^Where  the  owner  of 
the  crop  and  the  laborer  divided  the  crop  in  accordance  with 
the  terms  of  the  contract, .  and  the  part  assigned  to  the  la- 
borer was  delivered  to  the  assignee  of  the  laborer's  lien  In 
payment  of  the  mortgage  to  them  such  assignee  were  enti- 
tled to  maintain  trover  for  taking  the  crop  by  a  third  person. 
—lb.  373. 

Same;  Evidence;  Admissibility. — Testimony  that  the  owner  of 
the  crop  told  the  assignee  of  the  laborer's  lien  to  go  and  get 
the  cotton  for  the  payemnt  of  their  claims  against  the  laborer 
was  admissible  as  tending  to  show  that  the  owner  had  relin- 
quished his  right  to  the  cotton  and  turned  it  over  to  such  as- 
Bignees,  or  to  the  laborer. — lb.  373. 

Same. — It  was  competent  to  show  by  plaintiff  that  after  the  cot- 
ton had  been  taken  from  plaintiff  and  placed  in  defendant's 
warehouse  that  the  owner  of  the  crop  said  to  plaintiff  that 
plaintiff's  bales  of  cotton  were  in  the  warehouse,  as  a  circum- 
stance tending  to  show  that  he  considered  that  the  cotton  had 
been  delivered  to  plaintiffff  under  the  mortgage. — lb.  373. 

Trover  and  Conversion;  Title  of  Plaintiff. — Where  the  cotton  was 
raised  under  a  crop  contract  by  one  furnishing  the  lands  and 
teams  and  the  other  the  labor,  and  such  cotton  was  delivered 
by  both  parties  to  the  contract  to  plaintiff  for  credit  upon  the 
account  of  the  laborer,  the  plaintiff  is  entitled  to  maintain 
trover  for  the  conversion  of  such  cotton;  and  a  delivery  is 
shown  when  the  evidence  discloses  that  the  owner  and  the 
laborer  each  directed  one  of  the  plaintiff's  to  get  the  cotton 
and  apply  it  to  the  laborer's  account. — lb.  373. 

Same:  Instructions. — A  charge  is  correct  which  asserts  that,  in 
determining  whether  the  cotton  was  delivered  to  plaintiffs'  the 
jury  must  look  to  all  the  evidence,  and  if  they  are  reasonably 
convinced  that  the  owner  directed  one  of  the  plaintiffs  to  get 
the  cotton,  then  the  title  to  same  passed  to  plaintiffs. — lb.  373. 
Same. — A  charge  asserting  that  when  the  cotton  was  ginned  it 
belonged  solely  to  the  owner  of  the  crop,  and  that  before  plain- 
tiffs can  recover  they  must  prove  that  they  bought  it  from  the 
owner,  and  the  burden  of  proving  this  with  reasonable  cer- 
tainty is  on  the  plaintiffs,  is  incorrect  and  properly  refused. 
lb.  373. 

TRUSTS. 
1.  Relation. 
Same;  Trust  Relation  of  Executor  to  Legatee;  Discharge  as 
Executor;  Legacy  Unpaid. — ^The  final  settlement  by  an  execu- 
tor of  his  accounts  and  his  final  discharge  did  not  change  the 
trust  relation  as  between  him  and  the  legatee,  as  to  the 
amount  of  the  legacy  remaining  in  his  hands;  nor  did  the 
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payment  by  him  of  the  amount  of  the  legacy  remaining  in  his 
hands  to  the  residuary  legatees,  through  a  mistake,  alter  his 
trust  relatron  to  the  legatee. — Glennon  v.  Harris,  236. 
2.    Liability  of  Trustee. 

Trusts;  LiahiUty  of  Trustee;  lAmitations.— The  exeetuor  of  an 
estate  agreed  with  a  legatee  under  the  will  to  pay  her  legacy 
in  installments  of  ten  dollars  each  per  month,  and  thus  cre- 
ated an  express  trust  between  them  as  to  the  fund.  The  execu- 
tor paid  two  hundred  dollars  In  such  installment,  and  through 
mistake  failed  to  pay  the  balance  of  the  legacy.  Held,  the 
statute  of  limitations  for  six  years  aid  not  begin  to  run 
against  the  claim  for  the  balance,  until  after  demand  and 
refusal  to  pay. — Olennon  v.  Harris,  236. 
UNLAWFULLY  RIDING  ON  TRAIN. 

Unlawfully  Riding  on  Train;  Evidence, — Evidence  in  this  case 
held  sufficient  to  authorize  a  conviction  for  unlawfully  being 
on  train  without  consent  of  train  operators  with  intent  to  be 
transported  free. — Gains  v.  The  State,  29. 

Criminal  Law;  Evidence;  Burden  of  Proof;  Negative  Averments, 
The  burden  of  proving  the  negative  averments  of  the  affidavit 
that  the  person  was  not  in  the  employment  of  the  railroad 
and  that  he  was  riding  without  authority  from  the  conductor 
or  engineer  is  not  upon  the  state,  such  facts  being  particularly 
within  the  knowledge  of  the  defendant. — Ih,  29. 
VENDOR  AND  PURCHASER. 

Vendor  and  Purchaser;  Bona  Fide  Purchaser;  Notice;  Possession 
as  Notice. — B.  purchased  real  estate  under  a  parol  contract  and 
paid  the  purchase  price,  the  vendor  agreeing  to  execute  a  deed 
and  directed  the  purchaser  to  take  possession,  which  he  did  on 
the  day  following.  The  day  the  purchase  money  was  paid,  the 
vendor  received  a  conveyance  from  his  vendor  to  the  land.  The 
purchaser  continued  In  possession  of  the  premises  under  his 
contract  and  while  in  possession  his  vendor  conveyed  the  land 
to  a  third  person.  Held,  the  last  conveyance  was  void  as 
against  the  purchaser  and  his  possession  under  the  oral  con- 
tract was  notice  to  the  other  purchaser. — City  Loan  &  Banking 
Co,  V.  Poole,  164. 

Vendor  and  Purchaser;  Vendor's  Lien;  Effect  of  Taking  Collat- 
eral Security. — Where  one  sells  land  and  takes  personal  col- 
lateral security  as  a  pledge  or  mortgage,  generally  no  lien  for 
the  purhcase  money  rests  on  the  land. — Spears  v.  Taylor,  et 
ah,  180. 

Same;  Waiver;  Burden  of  Proof. — Where  a  vendor's  lien  has  been 
reserved  on  the  land,  the  party  asserting  that  such  lien  has 
been  waived  has  the  burden  of  proving  it ;  but  where  a  distinct 
security  sufficient  to  operate  as  a  waiver  has  been  taken  and 
this  is  shown,  the  burden  is  shifted  to  the  vendor  to  prove  a 
reservation  of  the  Hen. — /&.  180. 

Same;  Evidence. — The  vendor  sold  the  land  and  took  a  note  for 
part  of  the  purchase  price  which  described  the  land  by  govern- 
ment subdivisions  and  recited  that  it  was  given  in  part  pay- 
ment of  the  land.  The  note  was  signed  by  C.  as  surety.  He 
testified  that  he  agreed  to  sign  the  note  because  a  lien  was  re- 
served and  so  stated  to  the  vendor  and  purchaser,  and  also  so 
stated  to  the  purchaser's  vendee.  Held,  not  to  show  a  waiver 
of  the  vendor's  lien  for  the  balance  of  the  purchase  money. — 
/&.  180. 
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VERDICT. 

See  Criminal  Law. 
WITNESSES. 

See  Evidence;  Trial. 

1.  Competency. 

Witness;  Competency;  Husband  and  Wife;  Offense  Against  the 
Person  of  One  or  the  Other. — ^The  husband  Is  a  competent  wit- 
ness against  tlie  wife  under  a  charge  of  assault  with  intent 
to  murder  the  husband. — Williams  v.  The  State,  4. 

Witnesses;  Competency/ ;  Pecuniary  Interest. — ^The  conveyance  by 
the  husband  and  wife  of  the  wife's  separate  estate,  constitut- 
ing her  homestead  as  security  for  the  husband's  debt  being  ab- 
solutely void,  the  legal  title  to  the  same,  under  section  2077,  on 
the  death  of  the  wife,  vests  in  the  surviving  minor  children  and 
cuts  off  any  estate  by  curtesy  in  the  husband :  and  the  husband 
has  no  pecuniary  interest  in  the  result  of  a  suit  to  subject  tbe 
land  to  the  debt  of  the  grantee  under  the  conveyance  as  will 
disqualify  him  as  a  witness. — Harper  v.  T.  N.  Hayes  Co.,  et  ah, 
174. 

2.  Examination  and  Crosa 

Witnesses;  Cross  Examination. — As  to  whether  or  not  what  a  wit- 
ness has  stated  Is  true  is  a  question  for  the  Jury,  and,  hence, 
it  is  improper  to  permit  a  witness  to  be  asked  on  cross  exam- 
ination if  in  making  a  certain  statement  witness  told  the 
truth.— Wright  v.  The  State,  28. 
.  Witness;  Examination ;  Answer;  Responsiveness. — It  Is  not  error 
to  exclude  the  answer  of  a  witness  which  is  not  responsive  to 
the  question  propounded. — Birmingham  Ry.  L.  d  P.  Co.  v.  King, 
5()4. 

WATER  AND  WATERCOURSES. 

1.  Obstruction  of. 

Water:  Surface  Water;  Obstruction ;  Xuisance;  In  function. — ^Tne 
land  o\^Tier's  remedy  at  law  being  inadequate  equity  will  grant 
relief  to  abate  a  nuisance  consisting  of  the  construction  of  a 
railroad  embankment  which  impeded  the  flow  of  surface  water 
and  constitutes  a  permanent  and  continuous  obstruction  there- 
of causing  such  water  to  overflow  the  land. — A.  O.  8.  R.  R.  Co. 
r.  Prouty,  71. 

Same. — A  railroad  company  has  no  right  to  obstruct  the  natural 
flow  of  surface  water  by  its  embankments  to  the  injury  of  the 
higher  land-owner — /&.   Ix. 

2.  Overflowing  Lands. 

Water  and  Water  Courses;  Dam;  Construuction ;  Prescriptive 
Rights. — A  mill  owner,  who  has  maintained  a  dam  at  the 
height  of  four  feet  for  several  years,  does  not  thereby  acquire 
a  prescriptive  right  entitling  him  to  raise  the  height  to  seven 
feet;  nor  does  the  bar  of  the  statute  apply  to  the  increased 
height,  unless  the  increase  has  existed  for  more  than  ten  years. 
—  Cohia,  et  al  v.  Ellis,  108. 
.  Waters  and  Watercourses;  Ditches;  Flooding  Land. — As  the 
company  would  be  liable  for  damages  from  ordinary  floods. 
it  is  liable  for  damages  caused  by  the  digging  of  a  ditch  along 
its  right  of  way  leading  and  emptying  into  a  creek,  through 
which  ditch,  in  times  of  high  water,  the  waters  from  the  creek 
flow,  and  after  passing  through  openings  in  defendant's  track. 
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overflow  plaintiff's  lands,  although  the  ditch  was  not  negli- 
gently constructed  and  the  damages  only  occur  during  high 
waters. — Lindsey  v.  Southern  Ry,  Co,,  349. 

Same;  Action;  Pleading. — It  Is  not  necessary  for  the  complaint 
to  aver  that  the  ditch  was  negligently  constructed,  in  an  ac- 
tion for  damages  for  flooding  lands  caused  by  the  construc- 

•  tion  of  a  ditch  opening  into  a  creek,  and  through  which,  in 
time  of  high  water,  water  from  the  creek  flowed  and  over 
flowed  the  lands;  nor  is  such  complaint  objectionable  because 
it  avers  that  the  damages  occurs  during  high  waters,  because 
the.  defendant  is  liable  for  ordinary  floods,  and  if  unprece- 
dented, this*  is  a  defense  which  need  not  be  negatived  by  the 
complaint— /  6.  349. 

3..  Pollution  of  Stream. 
Waters  and  Water  Courses;  Pollution;  Action;  Pleading. — ^The 
averment  in  a  complaint  of  plaintiff's  ownership  of  the  land 
and  permanent  damages  to  the  fee  does  not  render  the  com- 
plaint demurrable  in  an  action  for  injury  to  plaintiff  caused 
by  defendant's  throwing  refuse  matter  Into  the  streams, 
thought  the  injury  Is  against  the  possession. — Tuttciler  C.  C. 
d  I.  Co.  V.  Wheeler,  354. 
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